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SUPREME COURT OF TEXAS. | 


GALVESTON TERM, 1878. 





S. L. Honentnat v. J. L. Turnure, 


1, PRACTICE IN SUPREME COURT— DELAY IN FILING.—Defendant 
in error may accept service of citation and file the transcript ata 
term to which, by reason of delay, the plaintiff in error could not, 
and obtain an affirmance of-the judgment on the same without 
reference to merits. 

2. CASE DECIDED—PRACTICE IN SUPREME COURT—DELAY.—Judg- 
ment was:rendered November 18, 1875, for plaintiff. March 3, 
1876, defendant filed petition and bond for writ of error. He died 
July 23, 1876. February 12, 1877, citation in error was issued and 
returned not executed. October 5, 1877, administration was opened 
on the estate. December 15, 1877, defendant in error indorsed on 
the petition in error his waiver of citation and aceeptance of service 
in error. January 18, 1878, defendant in error notified the admin- 
istratrix of his acceptance of citation in error. February 11, 1878, 
defendant in error filed the transcript. No appearance was entered 
for plaintiff in error. February 20, 1878, defendant in error filed 
motion for affirmance on the record without reference to the merits: 
Held, That defendant in error was entitled to such affirmance. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

This was a motion filed February 20, 1878, by defendant 
in error, to affirm on the record tiled by him without refer- 
ence to merits. The assignment to which the cases from 
Harris county were returnable was fixed for February 18, 
1878. There was no appearance for plaintiff in error. The 
court overruled the motion and ( March 12) dismissed the 
cause because the citation in error had not been issued and 
served so as to give jurisdiction at the term. 

(1) 
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Argument for the motion. 





March 29 the judgment dismissing the cause was suspended 
and cause transmitted to Austin. 

The brief of defendant in error gives a full statement of 
the facts, and it is inserted. 


Robert G. Street, for motion.—J. L. Turnure, who is defend- 
ant in error, and who was plaintiff in the court below, obtained 
judgment against S. L. Hohenthal, who is the plaintiff in 
error, in the District Court of Harris county, November 18, 
1875, for $2,374.76. 

Hohenthal filed in the District Court of Harris county, on 
the 3d of March, 1876, his petition for writ of error, with 
supersedeas bond. 

From affidavit of attorney of record for defendant in error, 
filed in this court, it appears that Hohenthal, the plaintiff in 
error, died on the 23d of July, 1876. 

No citation in error had been issued, nor waiver of citation 
and acceptance of service made, prior to the death of the 
plaintiff in error. 

On the 12th day of February, 1877, citation in error was 
issued and returned “not found”; and on the next day the 
defendant in error, by his attorney of record, indorsed on the 
petition in error his waiver of citation and acceptance of 
service. 

From affidavit filed in this court, it appears that no admin- 
istration was had on the estate of deceased plaintiff in error 
until the 5th day of Oetober, 1877, when Mrs. Charlotte D. 
Hohenthal, surviving wife, residing in Harris county, was 
duly appointed and qualitied in the County Court of Harris 
county as such administratrix. 

On the 15th day of December, 1877, after the delntiatiniad 
of the administratrix, defendant in error, by his attorney of 
record, again indorsed on the petition in error his waiver of 
citation and acceptance of service in error. 

On the 18th of January, 1878, defendant in error caused 
notice to be given to the administratrix of plaintiff in error 
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of the pendency of the cause on writ of error, and of his 
. waiver and acceptance of service, requiring her to prosecute 
the writ of error. This is made to appear by a sworn copy 
of the notice, with return under oath, showing personal serv- 
iwe filed in this court. 

The transcript of the record was filed in this court by the 
defendant in error, with affidavits as stated, on the 11th of 
February, 1878. The assignment was taken up February 
18. No appearance was made for plaintiff in error. The 
motion to affirm was made February 20, 1878. 

1. Had the plaintiff in error survived, the defendant in 
error might have accepted service, and brought up the record 
and submitted it for affirmance. (Chambers v. Shaw, 16 
Tex., 145; Batey v. Dibrell, 28 Tex., 173; White v. Proctor, 
17 Tex., 406.) 

2. The only additional requirement reasonably growing 
out of the fact of his death would seem to be that of notice 
to his legal representative. (Teas v. Robinson, 11 Tex., 
774; Lewis v. Mills, 29 Tex., 124, and authorities supra.) 


GovuLp, AssocraTE Justice.—The death of plaintiff in error, 
after filing petition for writ of error and the approval of his 
supersedeas bond, but before service of citation in error and 
before making an assignment of errors, did not, under the 
statutes of this State, abate the writ of error. The evident 
spirit and design of the various statutes on the subject of the 
death of parties to a suit is that the suit or proceeding Shall 
not abate. (Paschal’s Dig., arts. 6, 7, 13, 1573, 6463.) 

Although the jurisdiction.of this court does not attach for 
the purpose of adjudicating the case until service of citation 
in error, (Holloman v. Middleton, 23 Tex., 537; Crunk ». 

Yrunk, 23 Tex., 605; Beavers v. Butler, 30 Tex., 24; Mills 
v. Bagby, 4 Tex., 320; Davenport v. Field, 12 Tex., 94,) yet 
the suit is “pending” in this court, within the meaning of 
the statute, so that proper process may issue to enable this 





HonentHat v. Turnurg. [Galveston Term, 





Opinion of the court. 





court to proceed to a final judgment in the name of the rep- 
resentative of the deceased. (Paschal’s Dig., art. 1573.) 

In this case the defendant in error has not proceeded under 
the act of November 29, 1871, authorizing this court, in any 
cause pending therein when any party to the record shall die 
“after the appeal bond has been filed and approved and after 
the writ of error has been served,” to proceed to adjudicate 
the case as if the parties thereto were still living. (Paschal’s 
Dig., art. 6463.) 

No question under that statute need be considered. Pro- 
ceeding without regard to it, defendant in error has caused 
the administratrix of the estate of the deceased plaintiff in 
error to be notified to prosecute the writ of error; and hav- 
ing acknowledged service after the administratrix had quali- 
tied, and in time for the Galveston Term, 1878, he filed the 
record at the proper return term, and the administratrix 
failing to appear, he asks for an affirmance as on certificate. 
Our opinion is, that it sufficiently appears by affidavits that 
Charlotte D. Hohenthal is administratrix of the estate of 
deceased, and that she has been notified to prosecute the writ 
of error, and that the case being now in a condition to enable 
this court to proceed to final judgment in the name of Char- 
lotte D. Hohenthal, administratrix of the estate of S. L. Ho- 
henthal, deceased, the defendant in error is entitled to the 
affirmance which’ he asks. 

The delay of defendant in error in acknowledging service, 
on account of which the affirmance was at first refused, has, 
on very full reconsideration of the subject, been held no suf- 
ficient ground for such refusal. (See opinion this day deliv- 
ered in case of Overton v. Terry & Huffman.) 

The judgment is affirmed. 

_ AFFIRMED. 


[Opinion, June 28, 1878. This and the case following 
should have appeared in 49 Texas, in connection with the 
last case in that volume.] 
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Argument for the defendants.in error. 





E. H. anp G. H. Witson v. Joun I. Apams & Co. 


- 1. PRACTICE IN SUPREME COURT—AFFIRMANCE ON CERTIFICATE.— 
Where plaintiff in error has been negligent in procuring service 
of citation in error, so that a term of this court has thereby been - 
allowed to pass, the defendant in error may acknowledge service 
and bring the case up for affirmance at the next term. 

2. SAME —DEFENDANT IN ERROR MAY FILE TRANSCRIPT, WHEN.— 
The defendant in error may file the transcript at a term when the 
plaintiff in error has lost the right to do so. 

3. CASE DECIDED.—Judgment was rendered August 4, 1875, for plain- 
tiffs. April 25, 1876, defendants filed an error bond, which recited 
that petition for writ of error had been also filed. May 16, 1877, 
service of writ of error was made on the attorneys of plaintiffs, 
who were non-residents. September 1, 1877, the attorneys of the 
plaintiffs accepted service of writ of error. February 18, 1878, 
was fixed for the assignment to which the case belonged. February 
20, 1878, certificate was filed, showing these facts, by the defendants 
in error, With motion to affirm without regard to merits: Held, That 
the application to affirm should be granted, 


Error from Harris. Tried below before the Hon. James 
Masterson. 

This was a motion to affirm on certificate. The opinion of 
Justice Moore sets out the facts. 


Crank & Webb, for defendants in error.—In support of this 
motion, we refer to Chambers v. Shaw, 16 Tex., 143, and the 
statutes and decisions therein quoted, and to Peters v. Willis, 
44 Tex., 568, and the statutes and decisions therein refer- 
red to. The only change in the old law is in the Acts of 
1874, section 11, pages 51 and 52, which names twenty days, 
where the old law (Paschal’s Dig., art. 1587, or Hartley’s 
Dig., art. 2973, sec. 6) made forty days. A party is allow- 
ed two years in which to take a writ of error. (Paschal’s 
Dig., arts. 1496, 4616.) The plaintiffs in error had no right 
to file the transcript until after the service of the citation in 
error. (Paschal’s Dig., art. 1587; Acts of 1874, pp. 50, 51, 
sec. 11.) In this case, therefore, the plaintiffs in error could 
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not have filed the transcript until the January Term, 1878, 
because the citation in error was not served until May 16, 
1877. 

It is true that the defendants in error might have acknowl- 
edged service, but there is no law which compelled them to 
do so. It was merely a privilege which they might or might 
not have exercised, at their option. The acknowledgment of 
service, made by the defendants in error upon the citation, 
was made to cover any possible defect in the service of the 
citation, it having been served only upon one of their attor- 
neys of record. 

The plaintiffs in error have not complained at the delay in 
the service of the citation in error, nor do they otherwise 
complain, and, so far as we know or are informed, they have 
made no appearance in this court, though fully apprised of 
the filing of the certificate. 

We quote from the opinion in Chambers v. Shaw, 16 Tex., 
145: “It is only when the citation in error has been served 
that ‘it shall be lawful’ for the defendant in error to file the 
certificate and have an affirmance of the judgment.” 

The words “ it shall be lawful” are used in Paschal’s Digest, 
art. 1589; and the converse is true, that it was not “lawful” 
for the defendants in error to file the certificate, nor until 
after the plaintiffs in error had failed to file the transcript. 

The defendants in error have been guilty of no laches, and 
we respectfully submit that the letter and spirit of the law 
will justify an affirmance both against the plaintiffs in error 
and their sureties. 


Moors, AssocratE Justice.—This is an application on the 
part of the defendants for affirmance of the judgment of the 
District Court against the plaintiffs in error without reference 
to the merits. The certificate and copy of so much of the 
transcript of the record as is brought up with it shows that 
on the 4th day of August, 1875, the defendants in error 
recovered a judgment against the plaintifis in error, in the 





Witson v. ADAMS. 





Opinion of the court. 





District Court of Harris county, for the sum of seven hundred 
and ninety-one dollars and twenty-eight cents; that on the 
22d of January, 1876, defendants in error filed with the clerk 
of said District Court a remittitur for the sum of sixty-six 
dollars and twenty-nine cents of said amount recovered by 
them as aforesaid ; that on the 25th of April, 1876, the plain- 
tiffs in error filed with the clerk of said court a bond for writ 
of error and supersedeas, which said bond was indorsed “ ap- 
proved” by the clerk on the day it was. filed; but it does 
not appear that a petition for a writ of error was filed with 
said clerk, unless it should be inferred from the allegation in 
the bond, which we quote, to wit: “And the said E. H. Wil- 
son and G. H. Wilson have filed their petition with the clerk 
of said court for a writ of error,” &e. And the only evidence 
before us tending to show that the writ of error was perfected, 
or that a citation in error was ever issued which would war- 
rant this court in assuming jurisdiction of the case, is exhibited 
by that part of the certificate here quoted, to wit: 

« And I further certify that the writ of error, or citation in 
error, in this case was served on the 16th day of May, 1877, 
as appears by the return of the sheriff thereon, of which the 
following is a true copy: ‘ Received this writ May 15, 1877, 
and executed the same May 16, 1877, by delivery to W. G. 
Webb, one of the attorneys of record of John I. Adams & Co., 
(they being non-residents,) a true copy of this writ, together 
with the certified copy of the petition for writ of error which 
accompanies this writ, John I. Adams & Co. being non-resi- 
dents of this State-—C. M. Nosts, Shff. of Harris Co., by J. 
J. Fant, Dep.’ 

« And I further certify that upon said citation in error, or 
writ of error, is indorsed a ratification of said service and 
an acknowledgment of service, made by the plaintiffs, John 
I. Adams & Co., by Crank & Webb, their attorneys of record, 
on the Ist day of September, 1877, of which the following 
is a true copy, to wit: ‘We hereby acknowledge service of 
this citation in error, or writ of error, and also ratify the 
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service of the same made by the proper officer and indorsed 
thereon this September 1, 1877.—Joun I. Apams & Co., by 
Crank & Wess, Attorneys of Record.’ 

“To certify all of which I hereunto set my hand,” &e, 

I have deemed it best to thus fully set out the contents of 
the record, that the decision of the court may be certainly 
and definitely understood, as there seems to be some con- 
fusion in the minds of the profession as to when and under 
what circumstances a judgment may be affirmed upon cer- 
tificate without reference to the merits, though it would seem 
that a recurrence to the earlier decisions of the court is 
amply sufficient for its full and complete elucidation. 

Certainly, unless the court has jurisdiction of the case by 
service of the citation in error, or the waiver or acceptance 
of service by the defendant, the court can no more affirm 
the judgment upon the certificate than it can affirm or re- 
verse it upon the record. The statute only authorizes this 
stringent proceeding of a judgment without regard to merits 
when the plaintiff in error could invoke the action of the 
court in the case, but declines, or is in default in doing so. 

“The writ of error,” said Lipscomb, J., in the case of Mills 
v. Gooding, “ought to have been returned by the plaintiff 
in error to the term succeeding after it was prayed; and on 
failure, the defendant could then have filed the record and 
asked its affirmance, but could not at a subsequent term.” 
(8 Tex., 152; Wilson v. Truehart, 13 Tex., 287.) And in 
White v. Proctor, 17 Tex., 406, the court said: ‘The mo- 
tion to affirm must be refused, because it does not appear by 
the certificate that the citation has been served as required 
by the statute.” In this case it not only does not appear 
that the certificate was not served as required, but contrary 
to it, as construed by a long course of decisions of this 
court. 

The writ of error was unquestionably returnable to the 
ensuing term of the court after the petition and bond were 
filed, unless, after due diligence, service could not be had in 
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time to doso. The plaintiff must see to it that due diligence 
is used to perfect service of the writ and to prosecute his 
writ of error. If he suffer more than a year to elapse in 
taking out an alias citation, it warrants the presumption that 
he declines to prosecute his writ of error, and authorizes its 
dismissal if he afterwards seeks to prosecute it. (Glaveecke 
v. Delmas, 13 Tex., 495.) More than twelve months had 
elapsed, and a term of this court passed, before any citation 
was issued. The defendant must be presumed to have known 
from the supersedeas of his judgment that a petition for writ 
had been filed, and had he desired the action of the court 
upon the writ, he could have accepted service and had the 
judgment affirmed at the return term on certificate. Hav- 
ing acquiesced in the abandonment of the writ by the plain- 
tiff in error, he cannot invoke the exercise of jurisdiction by 
the court on service after the writ had lost its vitality and 
force. Thus, it was held, as early as the case of Roberts v. 
Landrum, 3 Tex., 16, that neither party can have the cause 
docketed in this court at a term subsequent to the one at 
which the appeal or writ of error should have been prose- . 
cuted. Even a delay of seventeen days in issuing an alias 
citation after a return “not found” on the original, was 
severely commented upon by this court in the case of Whee- 
ler v. The State, 8 Tex., 228; and in that of Roberts v. Sol- 
libellus, 10 Tex., 352, when a term was lost for want of 
diligence, the writ was dismissed. And so it was again ruled 
in the case of Graham v. Sterns, 16 Tex., 153. The cases of 
Chambers v. Shaw, 16 Tex., 143, and Peters v. Willis, 44 
Tex., 568, do not conflict with these decisions, but follow 
and accord with them. Thus, in the last case the court say: 
“Tf no steps are taken to obtain service, and a term of this 
court to which the cause might have been brought passes, 
the defendant in error would be entitled to an execution on 
his judgment.” (Chambers v. Shaw, 16 Tex., 143.) 

But when he has failed to accept service and bring the case 
to this court at its return term, but acquiesces in the abandon- 
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ment of the writ of error by the plaintiff in error, it is too 
late for him to ask the harsh remedy, as it has been termed, 
of an affirmance of the judgment without reference to the 
merits, 

MoTION REFUSED. 


March 26, 1878, certificate was dismissed. March 28, 
motion for rehearing was filed. It was taken under advise- 
ment and transferred to Austin. 


Crank § Webb, for motion.—The ground upon which a 
rehearing is asked, is “ Because the decision and judgment 
‘of the court, rendered on or about the 26th day of March, 
1878, are erroneous, in this: that the citation in error was 
not served until the 16th day of May, 1877; and the plain- 
tiffs in error having failed to file the transcript in said cause 
on or before the 18th day of February, 1878, the first of the 
days set for the hearing of causes from the twenty-first judi- 
cial district, the defendants in error filed a certificate, such 
as is required by law, on or about the 20th day of February, 
1878, during the term of the court to which said cause was 
returnable.” 

In support of this proposition, we refer to articles 1496, 
4616, 1586, and 1589 of Paschal’s Digest; also to section 11, 
pages 51 and 52, of the Acts of 1874; also to Glavecke v. 
Delmas, 13 Tex., 495; Chambers v. Shaw, 16 Tex., 143; 
Peters v. Willis, 44 Tex., 568. 


Goutp, Associate Justice.— After a careful reéxamina- 
tion of the subject, the majority of the court have reached 
the conclusion that the motion for rehearing be sustained, 
and that the defendants in error are entitled to an affirmance 
of their judgment. The grounds upon which two members 
of the court have reached that conclusion are not the same; 
and the views expressed in this opinion are to be taken as the 
views only of the writer. 
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The case involves the question of the right of the defend- 
ant in error, where the plaintiff in error has been negligent 
in procuring service of citation in error, so that a term of 
this court has thereby been allowed to pass, to acknowledge 
service and bring the case up for affirmance on certificate at. 
a subsequent term. 

It has been repeatedly decided that by such neglect the 
plaintiff in error loses his right to prosecute his writ of error, 
and that where, under such circumstances, he files the tran- 
script, the case will, on motion of defendant in error, be dis- 
missed. (Roberts v. Sollibellus, 10 Tex., 352; Graham », 
Sterns, 16 Tex., 156.) 

In my opinion, it is too late to question those decisions. 
Whether or not they were, when made, correct, is not now 
the question. I accept them as having been for the last 
twenty years the fixed construction given by this court to 
the statutes. Although the statutes fix the return term, or 
term at which the transcript should be filed, as the term 
next succeeding the term when the citation on the petition 
for writ of error is served, that construction is that the 
statute contemplates service, if practicable, in time for the 
first term, and that the plaintiff in error must exercise dili- 
gence in prosecuting his writ of error to the first term, or 
lose his right to bring up the case under the same writ of 
error at a subsequent term. In thus holding the plaintiff in 
error responsible for diligence in prosecuting the proceeding 
which he institutes to have a judgment revised, the court but 
followed out the general rule of law which requires a party 
plaintiff to give due attention to the suit which he institutes; 
though it may be that the court was not uninfluenced by the 
fact that outside of the statutes a writ of error was at com- 
mon law returnable at the next ensuing term of court, (see 
Bacon’s Abr., title Error, C and D; 3 Bouvier’s Inst., sees. 
3342, 3344; Carleton & Slade v. Goodwin, 51 Ala., 154,) and 
that under our statutes, prior to the act of February 11, 1850, 
concerning proceedings in the Supreme Court, (Paschal’s Dig., 
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art. 1587,) the return term, or term at which the transcript 
was to be filed, was the “term next succeeding the taking 
the appeal or writ of error.” (Acts of 1846, p. 256; District 
Court Act, sec. 22; Acts of 1848, p. 74.) The cases of Rob- 
erts & Swisher v. Landrum, 3 Tex., 16, and Mills v. Good- 
ing, 8 Tex., 152, were both decided under those statutes, and 
not under the statutes now in force. The case in 3 Texas 
enunciated the rule that the return term of the writ of error 
was the first ensuing term, and that after that term the pro- 
ceeding had lost all vitality, and accordingly refused an affirm- 
ance when that term had passed without citation, although 
asked by the defendant in error. The opinion held the re- 
turn term, or term at which the transcript should be filed in 
case of a writ of error, to be fixed at the next term after suing 
out the writ of error. 

It would, perhaps, have better accorded with the theory of 
a writ of error—a writ sued out of a superior court, requiring 
a record from an inferior court to be sent up for revision—if 
‘the transcript had been in all cases required to be filed at 
the first term. But, under the act of 1850, the time at which 
the transcript is to be filed is regulated by the time of the 
service of the citation in error, and under that act, accord- 
ingly, it has often been held that the return term is fixed by 
the service of citation in error. (Davenport v. Field, 12 
Tex., 94; Chambers v. Shaw, 16 Tex., 146; White v. Proc- 
tor, 17 Tex., 406; Crunk v. Crunk, 23 Tex., 605; Stephens 
v. Thayer, 25 Tex., 341.) Although the act authorizing ¢ 
writ of error which is now in force was the same when the 
cases of Roberts & Swisher v. Landrum and Mills v. Good- 
ing originated, the change in the corresponding statute fixing 
the time for filing the transcript makes those decisions in- 
applicable. The later decisions, under the present statutes, 
allow the defendant in error to have the case stricken from 
the docket for defective citation or defective service, and 
yet, in such cases, allow the plaintiff in error to have alias 
citations issued and served to bring up the case on the same 
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writ of error to the next ensuing term. (Holloman v. Mid- 
dleton, 23 Tex., 537; Batey v. Dibrell, 28 Tex., 174; Bea- 
vers v. Butler, 30 Tex., 24.) Other cases might be cited, 
showing that the writ of error has been treated as retaining 
vitality, although not returned to the first term, and not, as 
in Roberts & Swisher v. Landrum, as having lost all force. 
(Wilson v. Trueheart, 14 Tex., 33.) 

The decisions in Roberts & Swisher v. Landrum and Mills 
v. Gooding were not founded on any equitable rule as to dili- 
gence on the part of either plaintiff in error or defendant in 
error, but upon the rule that the return term, in case of writ 
of error, was, as the law then stood, fixed at the first term, 
without reference to service of citation in error. 

In cases of appeal, or in cases where the citation in error 
is promptly issued and served, the return term is fixed, and 
after it has passed neither party can file the transcript, not 
can the appellee or defendant in error file a certificate. (Scott 
v. Allen, 1 Tex., 561; Hicks v. Harlan, 1 Tex., 560; Johnson 
v. Burnett, 3 Tex., 191; Weathered v. Lee, 3 Tex., 189; 
Walea v. McLean, 14 Tex., 18; Dias v. Muiios, 17 Tex., 518; 
Cunningham v. Perkins, 28 Tex., 490; Mills v. Gooding, 8 
Tex., 153; Wilson v. Truehart, 13 Tex., 287.) 

Roberts & Swisher v. Landrum was but the application of 
this well-established rule. 

No case, under the statutes now in force, has been produced 
where the defendant in error seeks to file the transcript, or 
the certificate for affirmance, at the proper term after service 
of citation, and his right to do so has been denied on the 
ground that he might, by acknowledging service sooner, have 
made the writ returnable at an earlier term. The decisions 
of this court, under the act of 1850, concerning the proceed- 
ings in the Supreme Court, have not heretofore denied to the 
defendant in error the privilege of acknowledging service at 
such time as he sees fit, or imposed on him the same rule of 
diligence in acknowledging service which is enforced against 
the plaintiff in error in procuring service. On the contrary, 
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the decisions allow him to acknowledge service less than the 
required time before the assignment, or even, without ac- 
knowledging service at all, to procure and file the transcript; 
and then, if the plaintiff in error appears, though it be only 
for the purpose of moving to dismiss, the court has not 
allowed the plaintiff in error to take advantage of his own 
neglect, but, having the parties before it, have taken cogni- 
zance of the case. (Morrison v. Lewis, 13 Tex., 64; Bingham 
v. Wyse, 14 Tex., 242; Batey v. Dibrell, 28 Tex., 174; Lewis 
v. Mills, 29 Tex., 124; Black v. Epperson, 40 Tex., 162.) 
When the defendant in error appears, it is not, it is said, for 
the plaintiff in error to object that the citation was not prop- 
erly served, or served in due time. (Glaviecke v. Delmas, 
13 Tex., 495.) Beyond question, this case and the others just 
eited recognize that the defendant in error may file the 
transcript at a term when the plaintiff in error has lost the 
right to do so. 

He whose judgment is sought to be revised may well await 
the regular service of citation, without incurring the charge 
of negligence or forfeiting his rights on the writ-of-error 
bond, although he who assails the judgment and gives bond 
to comply with the judgment of this court may, by like neg- 
lect, subject himself to have his case dismissed, or, perhaps, 
as has been said, in some cases, where no steps whatever are 
taken to procure service,:to the issuance of execution from 
the court below. (Peters v. Willis, 44 Tex., 569; Chambers 
v. Shaw, 16 Tex., 144; see Rules of Supreme and District 
Courts, 69, 102, 103.) 

I do not feel called on to inquire whether all of these 
decisions can be supported as originally correct or as found- 
ed on a consistent construction of the statutes. It is enough 
that such are the decisions of this court ; that they are not in 
themselves conflicting; and that no sufficient reason is shown 
for overruling any of them. Accepting the law as I find it 
settled, I fail to see any sufficient authority in the statutes or 
in the decisions for refusing to defendants the affirmance of 
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their judgment, which the statute authorizes, at the term when 
the transcript should be filed.. And whilst it is true that 
a party seeking affirmance on certificate is held to a strict 
compliance with the statutes, (see Calvert v. Walker, 3 Tex., 
15; Harris v. Williams, 4 Tex., 339; Moore v. Janes, 4 Tex., 
340; Chambers v. Shaw, 16 Tex., 144,) I fail also to find, 
in the neglect of defendants in error sooner to acknowledge 
service, any sufficient reason for denying to them that affirm- 
ance of their judgment to which under the statute they appear 
to be legally entitled. 


AFFIRMED ON CERTIFICATE. 


[ Opinion, June 28, 1878.] 
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R. E. Suaanxs v. J. B. Carrort. 


I, NEW RULES—TAKING APPEAL TO SUPREME CouRT.—A failure to 
observe the rules prescribed by this court regulating the manner of 
bringing cases before it, is a sufficient ground, in the discretion of 
the court, for the dismissal of an appeal or writ of error, unless good 
eause is shown why the rules were not observed. 

2. SAME—PRACTICE IN SUPREME CouRT.—The leading purpose in re- 
quiring the assignment of errors and copy of brief to be filed in the 
time and manner prescribed in the rules, was to facilitate attorneys 
in representing their cases in the Supreme Court without appearing 
before it in person. (Sup. Ct., R. 40.) 

3. BRIEFS OF THE APPELLANT OR PLAINTIFF IN ERROR.—The brief, 
after a general and succinct statement of the nature and result of the 
suit as introductory, must exhibit, (1) in the shape of a separate prop- 
Osition, each point embraced in each assignment of error taken 3 (2) 
then, under each point thus presented as a proposition for the re- 
versal of the judgment, there must be presented the substance of 
such proceedings contained in the record necessary for the court to . 
know, in determining whether the judgment should be reversed, and 
(3) a citation of the authorities relied upon. 

. PROPOSITIONS. —In each proposition should be propounded or af- 
firmed some matter or thing done or refused to be done in the court 
below, embraced in the appropriate assignment of error, for which 
the judgment should be reversed, or sustained. 

5. BRIEF OF APPELLEE OR DEFENDANT IN ERROR.—Rules as to briefs 
by the appellee or defendant in error discussed and illustrated, 

APPEAL DISMISSED.—See case where appeal was dismissed for failure 
to comply with the rules prescribed for taking and perfecting ap- 
peals, failure to file assigumeut of errors within the prescribed time, 
and failure to file briefs formed under the rules. 


Apprat from Cherckee. Motion to dismiss. The facts 
are sufficiently given in the opinion. 
2 (17) 
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Priest ¢ Whitman, for appellee and for motion. 
H. M. Whitaker and Wilson § Bonner, for appellant. 


Moore, Cuter Justice.—The appeal in this case was per- 
fected April 6, 1878, and it was the duty of appellant to have 
filed at the time this was done an assignment of errors in the 
District Court when the judgment was entered, and, ten days 
before the first day of the assignment of this court to which 
the case was returnable, she should also have filed in the Dis- 
trict Court a copy of her brief. (Dist. Ct.,R. 97,100.) She 
has complied, however, with neither of these requirements. 
The assignment of errors was not filed until the 20th of July, 
and the brief but five, instead of ten, days before the time for 
filing the record in this court. 

A failure to observe and comply with the rules prescribed 
by this court regulating the manner of bringing cases before 
it, is a valid and sufficient ground, in the discretion of the 
court, for the dismissal of an appeal or writ of error, unless 
good cause is shown why this is not done. It is not to be 
inferred, however, that the court must in all cases sustain 
motions to dismiss upon a mere failure to comply with the 
strict letter of this rule; but the court, in acting on such 
motion, may unquestionably “give such direction to the case 
as will cause the least inconvenience or damage from such 
failure, as far as practicable.” (Sup. Ct., R. 39; Dist. Ct., R. 
100.) 

To determine how this may be done, we must consider the 
object and purpose which the court had in view in requiring 
the assignment of errors and copy of briefs to be filed in the 
time and-manner prescribed. Evidently the leading purpose 
was to facilitate and more effectually aid attorneys to repre- 
sent their cases in this court without appearing before it in 
person, if they did not desire to do so, as was evidently the 
purpose of the Legislature when it required the assignment of 
errors on which the case was to be heard and determined by 
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this court to be filed in the District Court. To do this, it is 
evidently necessary for appellee or defendant in error to see 
the assignments of error and brief which, by the rules of the 
court, he is called upon to answer, (Sup. Ct., R. 40,) a sufli- 
cient length of time before the call of the case in this court, 
to enable him to properly reply to it. Experience had also 
shown that the filing of the assignment of errors was often 
delayed until the last moment at which it could be done, 
This frequently resulted in delaying the preparation of the 
transcript by the clerk, delayed its filing in this court, embar- 
rassed appellees in the preparation of their briefs and argu- 
ments, and retarded the court in the dispatch of business, 
It also led, as it is believed, to a looser and more indefinite 
character of assignments than was contemplated by the stat- 
ute, than if made when the appeal or writ cf error is first per- 
fected and the grounds of objection to the judgment are fresh 
in the minds of counsel by whom the assignment is prepared. 
There. was certainly a considerable degree of negligence 
manifested by appellant in delaying to file her assignment of 
errors from April 6 to July 20, for which no excuse what- 
ever is attempted to be made. But, at the same time, I can- 
not see that any essential damage or serious inconvenience. 
has resulted to appellee from this delay, and “a good cause” 
for the failure to file a brief within the time prescribed by the 
rule has, as we think, been shown by appellant. If, there- 
fore, such a brief as would reasonably enable us to dispose of 
the case as contemplated by the rules had been subsequent- 
ly filed, (Dist. Ct., R. 100,) I think the court might properly 
dispose of this motion without an absolute dismissal of the 
appeal. But the supposed brief filed by appellant so obvi- 
ously fails, in every essential particular, to comply with the 
rules, that it would be, in my opinion, an absolute disregard 
of both their letter and spirit to recognize or treat it asa 
brief in the case. 
It is a fundamental requirement, that the brief upon which. 
a cause is to be submitted to this court, after the general and 
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succinct statement of the nature and result of the suit, (not a 
particular and detailed account of the entire action,) which is 
intended as a mere introduction to the consideration of the 
questions to be decided, must exhibit, in the shape of a sepa- 
rate proposition, tersely and distinctly, each point embraced 
in each assignment of error taken in the case. The rule is 
by no means, however, to be tinderstood as importing that 
the “ point” to be “stated in the shape of a proposition to be 
maintained,” should be the assertion or affirmation of a prin- 
ciple or rule of law, or some matter of fact tending to show 
that the error assigned is well taken, But is the propound- 
ing or affirming of some matter or thing done or refused to 
be done in the court below embraced in the particular assign- 
ment of error under which the “proposition” is made, for 
which the judgment should be reversed? Then, under the 
point thus presented as a proposition for the reversal of the 
judgment, there must be presented “a brief statement, in 
substance, of such proceedings” contained in the record, 
which it is necessary for the court to know or consider, in 
order to determine whether or not the judgment should be 
reversed for or on account of the matter or thing thus pro- 
pounded. “This statement must be made faithfully, in ref- 
erence to the whole of that which is in the record having a 
bearing upon said proposition,” but must not contain “argu- 
ments, reasons, conclusions, or inferences.” (Sup. Ct., R. 
30, 31.) The brief contemplated and required by the rules 
should, in short, embrace nothing but the propositions—set 
forth clearly, distinctly, and separately—relied upon for the 
reversal of the judgment, the matters in the record pertinent 
to the proper determination of each proposition, and a cita- 
tion simply of the authorities relied upon to maintain the 
validity or correctness of the propositions thus asserted; while 
all inferences and deductions, either from the authorities cited 
or from matters in the record thus stated, are to be presented 
to the court by an oral, written, or printed argument. 

When the brief of the appellant is prepared in full and 
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complete accordance with the rules, if appellee desires merely 
an affirmance of the judgment, he need only join issue with 
appellant on the several points or propositions presented by 
him. (Sup. Ct., R. 29,41.) But if he does not regard ap- 
pellant’s brief as a satisfactory presentation of the case, he 
must make his objections to the propositions of appellant, 
and may also present such additional propositions of his own 
as he may deem necessary to its correct determination. For 
example, if he thinks such is the fact, he may object to a 
proposition because it is not embraced by the assignment of 
error, and is not so fundamental as that the court should act 
upon it without an assignment. (Sup. Ct., R. 23, 24.) ° For if 
it is not, the error is waived by the failure to assign it, ( Pas- 
chal’s Dig., art. 1591,) and affords no ground for the reversal 
of the judgment. Or he may, by his objection, join issue 
with appellant on the question of law raised in his proposi- 
tion. That is to say, admitting that the court below did or 
refused to do that of which appellant complains, it is no suf- 
ficient cause for the reversal of the judgment. Or he may 
object that appellant’s statement of the record in support of 
his proposition does not sustain it; or that his statement has 
not been.“ made faithfully, in reference to the whole of that 
which is in the record bearing upon said proposition”; and 
then, correcting the misstatement of appellant, or stating 
such other matters contained in the record as in his opinion 
has a “bearing upon said proposition,” take issue with him 
as to whether or not it maintains his proposition. Or should 
there be other matters in the record not embraced in appel- 
lant’s propositions, or properly or so appropriately present- 
able by appellee’s objections,—as, for example, that the sup- 


posed error was immaterial, had been waived by some act of 
appellant, or had been cured or corrected at a subsequent 
stage of the case,—such matters could be presented by appel- 
lee on propositions of his own, supported by a like staternent 
of what is in the record, as that required of appellant. Or if 
error had been shown by appellant, and appellee deemed the 
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case a proper one for the reformation of the judgment in this 
court, or wished to invoke the judgment of this court on a 
question presented in the record to guide the court below on 
another trial, the action of the court could undoubtedly be 
invoked by propositions on his part. 

Weare, of course, not to be understood as having attempt- 
ed, by what has been here said, to enumerate all the questions 
that may be presented by the objections and propositions of 
appellee, but merely, by a reference to some of them, to 
present to the mind the object and purpose which the court 
had in view in framing the rules. What has been said, we 
imagine, will make it obvious, that if briefs are prepared in 
accordance with these rules, that issue will be directly joined 
on each specific question of law and fact involved in the 
determination of the case; and that where there is a differ- 
ence between the parties as to the contents of the record, the 
direct issue to which they are brought by their respective 
statements can be speedily and readily settled by the court 
by reference to the page of the transcript respectively cited 
by them. With the issues thus joined upon the questions of 
law and matters of fact,—i. e., contents of the record perti- 
nent to the propositions upon which the judgment is sought 
to be reversed,—the case will be fairly presented, as the par- 
ties have seen fit to make it, for the argument of counsel and 
decision of the court. ‘To intermingle, however, their argu- 
ment in their briefs would be as inappropriate as if they had 
done this in the court below, in the petition or answer, or in 
a statement of facts on which, by agreement, the case was 
tried by the court or jury. 

If appellee had filed such a brief as contemplated by the 
rules, the court might have been able to dispose of the case, 
notwithstanding the failure to do so by appellant. . (Sup. Ct., 
ht. 43.) But she has come no nearer complying with the 
rules than appellant; and if we were to excuse the failure of 
appellant to file a copy of her brief in the court below in 
time, we should be forced to require the submission of the 
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case on other briefs than those the parties have now on file, 
In view of these circumstances, we think a dismissal of the 
appeal, leaving appellant to her writ of error, if she wishes 
to have the judgment reviewed by this court, will occasion 
as little damage and inconvenience to the parties as if we 
were to excuse the default complained of in the motion. It 
is also to be observed, that if a failure to comply with a rule 
of the court, for which no excuse is pretended to be given, is, 
as a mere matter of course, to be overlooked, the rule at once 
becomes a mere dead-letter, and might as well be revoked. 
The motion to dismiss is sustained and the appeal dismissed. 


DISMISSED, 


[Justice Bonner did not sit in this case.] 





JOHN PATTERSON ET AL. v. W. P. ALLEN. 


1. JURISDICTION OF DiIsTRICT CouRT.—Whcere there is no administra- 
tion on the estate of a deceased person, and but one debt against the 
estate, and the heirs of such deceased person, by an agreement 
amongst themselves, partition and distribute the estate without sat- 
isfying the debt, the party in whose favor such debt is due, and 
which is a lien upon land sold to the ancestor of such heirs, may 
sue for the debt and to foreclose the lien, making the heirs defend- 
ants, without administration on the estate of their ancestor. 

2. VerpicT.—The verdict of a jury should be construed liberally, and 
so that it may rather stand that fall. 

3. VERDICT HELD SUFFICIENT.—In response to issues, whether an 
indebtedness existed and whether it was secured by a vendor’s lien, 
a jury returned a verdict : ‘* We, the jury, find that the plaintiffs shall 
recover from defendants the sum of five hundred and fifty-two dob 
lars. * * * We also find that the entire tract of landsold * * ¥ 
be and is hereby subject to the payment of this debt:*? Held, That 
such verdict was sufficient. 


Error from Anderson. Tried below before the Hon. R, 
8. Walker. 
The facts are sufficiently set out in the opinion. 
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T. J. Williams, for plaintiffs in error.—The District Court 
had no jurisdiction of the subject-matter. The pleadings of 
plaintiff below show that the debt sued for was a claim against 
the estate of a deceased person; that the time for administra- 
tion had not elapsed when this suit was brought; and no 
legal reason is shown why plaintiff was prevented, without 
fault on her part, from seeking administration according to 
law. (See Probate Laws of 1848, of 1870, and of 1876; Cun- 
nirgham v. Taylor, 20 Tex., 126; Ansley v. Baker, 14 Tex., 
607; Green v. Rugely, 23 Tex., 539; Alexander v. Barfield, 
6 Tex., 400; 20 Tex., 405; 22 Tex., 14; 28 Tex., 776.) 

The third and fourth errors assigned are, that the verdict 
of the jury is not responsive to the issues submitted by the 
court, and does not support the judgment. 

The court, after instructing the jury, in case they should find 
for the plaintiff, to “specify the amount of money so found,” 
further instructed them: «And also find, if you so believe, 
that the purchase of the land described in plaintiff’s peti- 
tion was the consideration of the obligation sued on, and that 
it is subject to the vendor’s lien and the payment of said 
-debt.” | 

The verdict is against the defendants in personam, and fails 
to fix the vendor’s lien upon the land. 


J. J. Wood and R. A. Reeves, for defendant in error, cited 
Paschal’s Dig., art. 5505, 5506; Const. 1870, art. 5, sees. 2, 
7, 9; Giddings v. Steele, 28 Tex., 748; Hurt v. Horton, 12 
Tex., 285; Fisk v. Norvel, 9 Tex., 15; Finch v. Edmonson, 
9 Tex., 504; Patton v. Gregory, 21 Tex., 517. 


Gouxp, Associate Justice.—The judgment complained of 
by plaintiffs in error enforces a vendor’s lien on certain land 
purchased by their ancestor, John Patterson, Sr., and held 
by them as his heirs. The plaintiffs in error excepted to the 
jurisdiction of the court, and the first proposition which their 
counsel presents is, that the pleadings of the plaintiff below 





PATTERSON v. ALLEN. 





Opinion of the court. 





show “that the debt sued for was a claim against the estate 
of a deceased person; that the time for administration had 
not elapsed when this suit was brought, and no legal reason 
is shown why said plaintiff was prevented, without fault on 
her part, from seeking administration according to law.” 

The petition, which was filed in February, 1875, and the 
subsequent pleadings of plaintiff state the death of John Pat- 
terson, Sr., on April 3, 1874, less than four years from the 
maturity of the debt; that no administration was ever had 
on his estate ; that the defendants, lfis heirs, being of full age, 
took possession of his property, including the land, and 
agreed amongst themselves to pay the debts without ad- 
ministration, and with plaintiff to pay the debt sued for; that 
they had divided the estate and land amongst themselves, 
and continued to hold and enjoy the same; that, relying on 
their promises and acts, plaintiff took no steps to have admin- 
istration on the estate until over four years had elapsed after 
the death of John Patterson, Sr.; but that, though the defend- 
ants had paid all other debts, they had failed to pay the claim 
of plaintiff, who was left the sole creditor of the estate. Some 
of these averments were made in a supplemental petition, or 
trial amendment, filed May 20, 1878, the court having sus- 
tained exceptions to the original pleadings of plaintiff. 

Our opinion is that these averments were sufficient to give 
the court jurisdiction. Under the probate system of this 
State, a creditor of an estate must, ordinarily, collect his 
debt through the medium of an administration. (Green v. 
Rugely, 23 Tex., 539; Ansley v. Baker, 14 Tex., 607; Cun- 
ningham v. Taylor, 20 Tex., 129; MeMiller v. Butler, 20 
Tex., 402.) But if administration cannot legally be had 
because ‘of the lapse of four years after the death of the 
debtor, the creditor is remitted to his remedy against the 
heirs, or the property of the estate in the hands of the heirs, 
by proceeding in the District Court. (2 Paschal’s Dig., arts. 
5505, 5506; Lewellyn v. The State, 25 Tex., 797.) And 
even before the lapse of four years administration may be- 
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come unnecessary by the action of the heirs. The policy or 
object of our probate laws, in requiring administration, is the 
protection of the estate and the rights and preferences of the 
widow, children, creditors, and heirs or distributees, but not 
to force administration, in all cases. (Paschal’s Dig., art. 
' 1490.) By the statute in force when this suit was instituted, 
it was declared that if the persons entitled to receive the 
estate be present, and can agree as to the distribution thereof, 
and there be no creditors, there is no necessity for admin- 
istration. (Paschal’s Dig., art. 5491.) The cases are numer- 
ous in which heirs have been allowed to sue without or not- 
withstanding administration; and we think that where, on 
account of the action of the heirs, no object is to be accom- 
plished by administering, then administration, as against 
them, has also become unnecessary. The proposition on this 
subject, stated by counsel for defendant in error, embodies 
what we hold to be the law, viz.: “ Where there is no ad- 
ministration on the estate of a deceased person, and but one 
debt against the estate, and the heirs of such deceased person, 
by an agreement amongst themselves, partition and distribute 
the estate of such deceased person without satisfying the debt, 
the party, or his legal representatives, in whose favor such 
debt is due, and which is a lien upon the land sold to the 
ancestor of such heirs, may sue for the debt and foreclose his 
lien, making the heirs defendants, without administration on 
the estate of their ancestor.” 

It is objected that the verdict is not responsive to the issue 
submitted by the court. The court, following the pleadings, 
instructed the jury, in case they should find for the plain- 
tiff, to specify the amount of money so found, and further 
instructed them: “And also find, if you so believe, that the 
purchase of the land described in plaintiff’s petition was the 
consideration of the obligation sued on, and that it is sub- 
ject to the vendor’s lien and the payment of said debt.” The 
verdict was as follows: “ We, the jury, find that plaintiff, 
Mrs. W. P. Allen, shall recover from defendants, John Pat- 
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terson et al., the sum of five hundred and fifty-two dollars, 
(552 currency dollars,) this being the original amount sued 
for, with ten per cent. interest on same to date. We also find 
that the entire tract of land sold by R. J. Allen, deceased, 
be and is hereby subject to the payment of this debt.” 

Although this verdict is less formal than it should have 
been, our opinion is that it has sufficient certainty to enable 
the court to ascertain the meaning of the jury to be that the 
consideration of the claim sued on was the land, which they 
found subject to its payment. .(See Galbreath v. Atkinson, 
15 Tex., 24.) “The verdict of ajury should be construed 
liberally, not technically, and so that it may rather stand than 
fall.” (Miller v. Shackelford, 4 Dana, 271, as cited in Darden 
v. Matthews, 22 Tex., 326.) “The jury must be presumed to 
have expressed their finding with reference to the facts in 
the pleadings,” (and the charge which follows the pleadings,) 
“unless they also state something which shows that such was 
not their intention.” (22 Tex., 325.) 

The verdict was, we think, suflicient to authorize the 
judgment, and we see no reason, after examining the evi- 
dence, to think that the court below erred in holding it suffi- 
cient to support the verdict. 

Of the other questions suggested, we deem it sufficient to 
say that we see no error assigued justifying a reversal of the 
judgment, and it is accordingly affirmed. 


JUDGMENT AFFIRMED, 





Murcuison & CoLeEMAN V. JERE WARREN. 


1. CONSTRUCTION—CONTRACT.—A partner sold his interest, which 
was one-half, in the business to his copartners for a given sum; 
providing further, that when the indebtedness of the firm was ascer- 
tained, if it did not amount to over $9,000, they were to execute 
to him their note for $1,500; or if the debts of said firm should 
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amount to over $9,000, then the said note to be proportionately less, 
according to the increase in the amount of said indebtedness. It 
being ascertained that the indebtedness was in excess of $9,000: 
Heid, That the excess should reduce the amount of the note to be 
executed in the one-half amount of such excess. 

2. CHARGE.—See instructions held not objectionable as charging upon 

» the weight of evidence. 

3. VERDICT.—See facts held insufficient to sustain a verdict. 

4. PRACTICE.—A failure to ask proper instructions as to a mode of 
computing the amount of the liability of the defendants, will not 
estop them from complaint against an excessive verdict. 


AppeaAL from Henderson. Tried below before the Hon. 
M. H. Bonner. 

On November 4, 1874, Murchison, Coleman & Warren, a 
mercantile firm doing business in Goshen, Texas, dissolved. 
In their partnership Warren had put in $4,500 capital, and 
Murchison & Coleman had put in the same, Warren having 


a half interest in the business, and Murchison & Coleman 
the other half. 

On dissolving, Murchison & Coleman took the business, 
assumed the debts and executed their notes for $3,000, and 
agreed to make another note to Warren for $1,500 when the 
indebtedness of the firm should be ascertained; but that if 
such indebtedness exceeded $9,000 the note was to be pro- 
portionately less. 

Mareh 22, 1877, Warren brought suit against Murchison 
& Coleman. The pleadings are sufficiently given in the 
opinion. 

There was a great mass of testimony adduced on the trial. 
It was shown that the indebtedness of the firm at dissolution 
was about $10,900. The documents evidencing the settle- 
ment are set out in the opinion. 

The court instructed the jury, after referring to said docu- 
ments, that the effect of said testimony was to constitute a sale 
by the said plaintiff to the said Murchison & Coleman of his 
interest in the copartnership assets and business of the firm 
of Murchison, Coleman & Warren, at Goshen, Texas, and by 
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which the said Murchison & Coleman assumed to pay the in- 
debtedness of said firm existing on the 4th day of November, 
1874, and to pay said plaintiff the sum of $4,500 in the event 
that said indebtedness did not exceed $9,000, of which amount 
of $4,500 the sum of $3,000 was then paid in the notes of said 
Murchison & Coleman, and the remaining $1,500 was to be 
paid in a note to be due on the Ist day of January, 1877, but 
to bear interest at the rate of ten per cent. per annum from 
said 4th day of November, 1874, and which was to be exe- 
cuted by the said Murchison & Coleman and delivered to the 
said. plaintiff whenever the indebtedness of said firm was 
ascertained not to exceed said sum of $9,000; but if said indebt- 
edness should exceed said amount, then said note was to be 
proportionately less than $1,500, according to the increase of 
said indebtedness over said sum of $9,000. If the testimony 
further shows that the said defendants have failed to execute 
and deliver to the plaintiff a note as above provided for, or 
to pay and satisfy the plaintiff therein in lieu thereof, then 
you will proceed under the following instruction to ascertain 
and return a verdict herein. If you should find that said 
indebtedness of Murchison, Coleman & Warren did not, on 
said 4th day of November, 1874, exceed the sum of $9,000, 
you will calculate interest on said sum of $1,500, as a prin- 
cipal, at the rate of ten per cent. per annum, from said date 
until the present time, and add this interest to said sum of 
$1,500, and ascertain the amount of said principal and in- 
terest. In this event you need not make the. subsequent 
calculation, as next hereinafter directed. If, however, you 
should see that the indebtedness of said firm did, on said 4th 
day of November, 1874, exceed said sum of $9,000, you then 
proceed to ascertain, as provided by the terms of said con- 
tract, the amount to which said principal sum of $1,500 should 
be reduced, by deducting therefrom such sum as will make 
said $1,500, less in proportion as said indebtedness may ex- 
ceed said sum of $9,000. Having ascertained the amount, if 
any, to which said $1,500 should be reduced, you will add 
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interest thereon, at said rate of ten per centum, from said 4th 
day of November, 1874, to this date, and ascertain the amount 
of this, now principal and interest. In determining the 
amount of the indebtedness of said firm, you will not allow 
any interest after said 4th day of November, 1874. * * * 

Verdict and judgment were for plaintiff, and Murchison & 
Coleman appealed. 


Greenwood ¢ Gooch, for appellants. 


T. J. Williams and R. A. Reeves, for appellee, cited Wells 
v. Moore, 15 Tex., 521; Muckleroy v. Bethany, 27 Tex., 551; 
Paschal’s Dig., 1442; 2 Greenl. Ev., sec. 300; Story on 
Agency, secs. 73, 74; San Antonio v. Lewis, 9 Tex., 69; 
Wells v. Barnett, 7 Tex., 584; Wheeler v. Moody, 9 Tex., 
872. 





Goctp, Assocrate Justice.—Jere Warren brought this 
suit to recover of his late partners a balance of $1,500, with 
interest thereon, alleged to be due him on the sale to them 
of his interest in the mercantile firm of Murchison, Coleman 
& Warren, at Goshen, Texas. In that firm Warren had 
owned a half interest, and the firm of Murchison & Coleman, 
carrying on business at Athens, the other half. Attached 
to the plaintiff’s original and amended petition were two 
instruments evidencing the sale, marked exhibits A and B. 
Exhibit A is in the following language, viz. : 


« Atuens, Texas, November 4, 1874. 

We, the undersigned, having bought the interest of Jere 
Warren in the firm of Murchison, Coleman & Warren, of 
Goshen, Texas, and having agreed to give the said Jere 
Warren four thousand five hundred dollars for his interest 
in said firm, provided that the debts due by said firm do not 
amount to over nine thousand dollars ($9,000), and we hav- 
ing executed to the said Warren our promissory notes for 
three thousand dollars, do by this instrument agree that 
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when the indebtedness of said firm is ascertained, if it does 
not amount to over nine thousand dollars, to execute to said 
Warren our promissory note for one thousand five hundred 
dollars, due January 1, 1877, with ten per cent. interest per 
annum from date of this instrument; or if the debts of said 
firm should amount to over nine thousand dollars, then the 
said note to be proportionately less, according to the increase 
in the amount of said indebtedness. 
(Signed) Mourcnison & CoLEMAN.” 


Exhibit B is in the following language: 


“Tne State or TEXAs, 
County of Henderson. 

We, the undersigned, having bought Jere Warren’s inter- 
est in the store-house and lot, goods, merchandise, notes, 
accounts, stock, and everything appertaining to the business 
of Murchison, Coleman & Warren, at the town of Goshen, 
Ilenderson county, Texas, for the sum of four thousand 
and five hundred dollars, and we agree to pay all debts and 
fill all contracts due of said firm of Murchison, Coleman & 
Warren, hereby releasing him from any further liability in 
said business; as witness our hand on this 9th day of Decem- 
ber, A. D. 1874, the above sale having taken place on the 
4th day of November, 1874. 

(Signed) Mourcuison & CoLeMAN, 


per Royal. 
Attest: R. J. JENNINGS.” 


There was a plea of non est factum as to exhibit B, and 
also a plea alleging that the indebtedness of the firm, on 
November 4, 1874, amounted to about $13,000, charging 
fraud on Warren, to whom defendants alleged they looked 
for information, in misrepresenting the amount of said in- 
debtedness at $9,000, setting up the excess both as a defense 
and in reconvention. There was also a plea in reconvention 
for alleged misappropriation of partnership assets; but the 
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questions on which the case is disposed of do not require a 
further statement of the pleadings. The trial resulted in a 
verdict for plaintiff for $1,653.01. 

The first assignment of error relates to the plea of non est 
factum, and counsel for appellant having, in argument, de- 
clined to present it, it will not be considered. 

The second and third assignments of error object to por- 
tions of the charge which, it is claimed in the brief of coun- 
sel, “were comments on the evidence and on the weight of 
the evidence, and an assumption as to the facts, and do not 
charge the law, but leave the question of law to the jury”; 
and the fourth and fifth assignments are to the refusal of 
charges asked. We think that the charge fairly submitted 
all questions of fact to the jury, and that it was unobjection- 
able, unless it be that it failed to inform the jury sufficiently 
-how they were to arrive at the amount by which the $1,500 
was to be reduced, in the event that they should find the 

_indebtedness of the firm, on November 4, 1874, to exceed 

$9,000. In one part of the charge, the court, construing the 
exhibits A and B, tells the jury, that “if said indebtedness 
should exceed said amount, [$9,000,] then said note was to 
be proportionately less than $1,500, according to the increase 
of said indebtedness over said sum of $9,000.” The only 
further instruction on that point reads thus: “If, however, 
you should see that the indebtedness of said firm did, on said 
4th day of November, 1874, exceed said sum of $9,000, you 
then proceed to ascertain, as provided by the terms of said 
contract, the amount to which said principal sum of $1,500 
should be reduced, by deducting therefrom such sum as will 
make said $1,500, less in proportion as said indebtedness may 
exceed said sum of $9,000.” If these instructions were de- 
fective, the defendant failed to supply the defect by asking 
proper instructions. The instructions asked by him emboa- 
ied the idea that the excess of the indebtedness over $9,000 
was to be deducted from the $1,500. We think that exhibit 
A should not be so construed.. The language of the con- 
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tract, “‘ proportionately less, according to the increase in the 
amount of said indebtedness,” is ambiguous, in that it fails 
to prescribe the ratio or rule of proportion. If for every one, 
or two, or ten, or other number of dollars of excess of indebt- 
edness one dollar be deducted from the $1,500, then in each 
case the note “ becomes propcrtionately less, according to the 
increase in the amount of said indebtedness.” If we look 
merely to the face of the instrument, its meaning is ambigu- 
ous; but if it be read in the light of the surrounding circum- 
stances, and of the articles of partnership, which were in evi- 
dence, (1 Greenl. Ev., secs. 277, 283, 286,) it becomes evident 
that Warren was selling his half interest; that the value of 
that half interest would diminish one dollar for every two of 
the increase of the firm indebtedness; and that the only rea- 
sonable interpretation of the instrument is, that the propor- 
tion which the decrease of the note is to bear to the increase 
of indeftedness is expressed by the ratio one-half. 

It has not been found necessary to pass further upon the 
assignments of error growing out of the charge given and 
the refusal of charges asked. Our opinion is, that the ver- 
dict was in excess of the amount justified by the evidence, 
and was, in that regard, so plainly against the evidence that 
the court erred in refusing a new trial. The, statement of 
facts shows that there was evidence establishing clearly and 
without conflict an indebtedness of the firm, on November 4, 
1874, amounting to over $10,900. The plaintiff, it appears, 
proposed to testify that a considerable amount of this indebt- 
edness was for goods which had not arrived at the date of 
the trade, and that although these debts had been contracted 
at that time, it was orally agreed that they were not to be 
counted as part of the debts of Murchison, Coleman & War- 
ren. This evidence was excluded and cannot be regarded. 
There was thus left over $10,900 of firm indebtedness clearly 
established; and if the jury had reduced the $1,500 by one- 
half of this excess over $9,000, their verdict would have 
been much less. Very evidently the jury adopted a differ- 
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ent rule in determining the amount by which the note should 
be diminished. Whether the rule adopted by them was or 
was not in accordance with the charge, or was simply one 
which they were, under the charge, at liberty to adopt, our 
_ Opinion is, that the court erred in refusing a new trial. If, 
as we think, the charge was defective, “the failure of appel- 
lants to ask proper instructions did not estop them from com- 
plaining of a clearly erroneous verdict, or justify the court in 
refusing a motion for a new trial on this ground, even though 
there was no affirmative error in the charge of the court as 
given the jury.” (Stell v. Paschal, 41 Tex., 645; Robinson ». 
Varnell, 16 Tex., 388; 1 Grah. & Wat. on New Trials, 273.) 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Justice Bonner did not sit in this case.] 





J. L. WRIGHT ET AL. V. J. H. DoneERTY ET AL. 


‘1. COMMUNITY PROPERTY —HOMESTEAD.—Under our statute, if the 
deceased spouse leave a child gr children they take by inheritance 
the community half of the ancestor, subject to the community in- 
debtedness. This applies to the homestead, subject to the use of 
the same, as such, by the survivor. 

. 2, PLEADING—NOoT GUILTY—ESTOPPEL.—In an action of trespass to 
try title by heirs of their mother against vendees holding under 
deeds from the father executed subsequent to the wife’s death, 
the defendant, under the plea of not guilty, may prove the equities, 
if any, against the plaintiffs by reason of their having received 
through their legal guardians the proceeds of land received by the 
father after the death of the mother in exchange for the land the 
community interest in which was sued for. 

3. ESTOPPEL. — The lawful act of a legally-appointed guardian, per- 
formed in the proper discharge of his duties, will conclude the 
ward, 

4. SAME.— But where such acts of a guardian, in disposing of lands 
obtained by the father in exchange for the lands sued for, are relied 
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upon as an estoppel against the heirs, such sale must be shown to 
have been made and approved by order of the Probate Court. 

5, RECITALS.—In a deed by a guardian, recitals of his official character 
are not evidence of his appointment as guardian. 

6. PAROL EVIDENCE.—Nor is parol evidence, that the maker of a deed 
acted as guardian of the parties for whom he acted in making such 
deed, admissible to sustain such deed against the right of the minors, 
in the absence of evidence of a confirmation of such sale by the — 
Probate Court. 


AppeatL from Cherokee. Tried below before the Hon. R. 
S. Walker. 
The case is fully stated in the opinion. 


Gwinn ¢ Gregg, for appellants.—The first error assigned is 
the action of the court in rendering a judgment against the 
defendants for one-half the land in controversy. By refer- 
ence to the statement of facts, it will be seen that on the 17th 
day of October, 1859, the land in controversy was exchanged 
for a part of the J. B. McCracken headright, which was 
conveyed by Kimbro to Doherty by deeds of same date, 
Doherty conveying the land in controversy to Martin L. 
Kimbro, son of Lemuel Kimbro, the consideration acknowl- 
edged in both deeds being the same; and, as shown by the 
testimony, the land received by Doherty, with its improve- 
meuts, was of equal value to the land in question, each party 
removing immediately to the respective lands received by 
them in said exchange, Doherty residing thereon until the 
date of his death. 

It is respectfully suggested that the said Doherty, the father 
of plaintifis, had the right, as survivor, under the law, to 
exchange his homestead for another, or even to sell it; and 
that the children have no right to the homestead, or any part 
thereof,-until after the death of their father. (Johnson v. 
Taylor, 43 Tex., 121; 28 Tex., 418; 23 Tex., 586; 15 Tex., 
143.) 

Admitting, however, for the sake of argument, that the 
surviving husband had no right to sell the community inter- 
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est of his deceased wife, still, in view of the fact that plain- 
tiffs had received full value in another homestead of lands, it 
was error to render judgment for them without at the same 
time requiring them to account to appellants for the amount 
received by them, to wit, one-half of the value of the lands 
received by their father, Jeremiah Doherty, of the value of 
seven hundred and fifty dotlars. It is claimed by the appel- 
lants that the heirs of Jeremiah Doherty are estopped by the 
action of their father, he having only exchanged land for 
land,—or, in other words, homestead for homestead,—the 
thing given being the same as the thing received; and hence 
the rule of “he who asks equity must do equity” is invoked. 


S. A. Wilson and 8. B. Barron, for appellees.—We submit 
this proposition, which we presume will not be controverted, 
that appellees, as heirs of Alzira Doherty, inherited at her 
death, in the year 1852 or 1853, an undivided one-half interest 
in the land in controversy in fee-simple, subject, however, to 
be sold to pay community debts, or to satisfy a just claim of 
the surviving husband for reimbursements. (Paschal’s Dig., 
sec..4642; 20 Tex., 244.) 

There is no question in this case of a sale to pay commu- 
nity debts; none raised by the appellants. No community 
debts are proved to have existed, and the presumption is that 
there were none, There is no question as to a sale to reim- 
burse the surviving husband raised by appellants, and no proof 
on that subject. 

Neither was there any question raised as to his right to 
sell under the statute of August 26, 1856, relative to com- 
munity estates; and if it had been raised, as the said Alzira 
died prior to the passage of the law, he could not have quali- 
fied and sold under this statute, and it has been so held by 
our Supreme Court. (Magee v. Rice, 37 Tex., 500.) 

Does a mere general denial and plea of not guilty admit 
any and all equitable defenses to be made available in resist- 
ing the claims of the heirs of the deceased wife to her share 
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in the community property? We argue that it does not; 
but that if any equities are relied upon they must be set up 
by the defendants. (See Magee v. Rice, 37 Tex., 501; 27 
Tex., 604; Duncan v. Rawls, 16 Tex., 501, 502.) 

In the latter case, Chief Justice Hemphill said: “It is not 
necessary to consider what equities might be set up by a sur- 
viving husband or his vendees against the claims by the heirs 
of the deceased wife for her share in the community; as, for 
instance, that the property is subject to or has been disposed 
of in payment of debts, or that there is other property of the 
community sufficient to satisfy the claim. No such points 
are raised in this case.” 

We might repeat, in the same language, no such points are 
raised in this case, nor is there any proof tending to sustain 
any such points. Appellants argue’ that the surviving hus- 
band had a right to control the homestead, and hence could 
sell one and buy another, or exchange one for the other, 
For the sake of argument, grant that he had a right to con- 
trol the homestead of himself and children as a homestead; 
but does it follow, from that, that he had any right to alien- 
ate the undivided interest of these claimants in the commu- 
nity property? We hold that it does not. He could only 
alienate his own interest, and his vendees would become 
tenants in common with the minors, and might demand a 
partition; and this point is abundantly sustained by author- 
ity. (See Clark and Wife v. Nolan & Campbell, 38 Tex., 
416; 37 Tex., 91,92; Magee v. Rice, 37 Tex., 498; Walker 
et al. v. Young et al., 37 Tex., 519; Bell et al. v. Schwarz, 37 
Tex., 572.) 


Bonner, ASSOCIATE Justice.—James H. Doherty and oth- 
ers, plaintiffs below, appellees in this court, some as children 
and others as grandchildren of Alzira Doherty, deceased, wife 
of Jeremiah Doherty, also deceased, brought suit on the 27th 
of August, 1873, against defendants below, Joseph Wright, 
George Brock, and Robert Batton, in the ordinary form of 
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trespass to try title, to recover the one-half community in- 
terest of the said Alzira in and to a tract of four hundred 
and six acres of land, claimed by them to have been sold by 
Jeremiah Doherty after her death. 

The plaintiffs, by affirmative allegations, averred that this 
sale was not made to pay indebtedness of the community; 
that there was no necessity for the same; and that it was 
made in violation of law and of their rights. 

The defendants answered by general and special excep- 
tions, and plea of not guilty. 

It was admitted on the trial that the land in controversy 
was the community property of Alzira and Jeremiah Doherty ; 
that she died intestate, in the year 1852 or 1853; that there 
Was no administration on her estate; that the thirty acres 
claimed by defendant Batton was sold during her lifetime; 
that on the 17th of October, 1856, the said Jeremiah sold 
and exchanged three hundred and seventy-six acres of the 
land in controversy with Lemuel Kimbro for one hundred 
and ninety-eight acres, part of the McCracken survey; and 
that this land so taken in exchange was owned by Jeremiah 
Doherty at his death. 

The testimony tended to prove the heirship of the plain- 
tiffs as alleged; that the two tracts of land so exchanged, with 
the improvements, were at the time about equal in value; 
that the defendants Wright and Brock claimed title to the 
three hundred and ninety-six acres of land in controversy 
under this exchange, and conveyances down to them, and 
were in possession; that at the death of Alzira this land 
was the homestead of the family; that Jeremiah died about 
the year 1861; that an administration was had upon his 
estate; but whether the one hundred and ninety-eight acres 
of land so received by him was inventoried as a part thereof, 
or what disposition was made of the same, or any portion of 
his estate, is not shown. There is no evidence that there was 
any community indebtedness at the death of the wife, except 
that which was paid out of the community personal assets, 











































1878.] Wrieat v. DonERTY. 89 





Opinion of the court. 





or that the plaintiffs ever actually received anything from 
the estate of Alzira, or from Jeremiah or his estate, in lieu of 
their ancestor’s community interest. 

The defendants introduced in evidence two deeds: one, a 
joint deed of date 11th February, 1870, made by L. R. Sides, 
purporting to act as guardian of certain of the minor plain- 
tiffs, and by John Felps, purporting to act as guardian of 
certain others of them, conveying to one Joseph Wright 
their interest of one-half in and to said one hundred and 
ninety-eight acres of land for the consideration of $76.28 ; 
the other, a deed of date November 15, 1869, made by John 
T. Murray, purporting to act as guardian of the’ two remain- 
ing plaintiffs, then minors, James H. and Adaline Doherty, 
conveying to Joseph Wright their interest in the land for the 
consideration of $152.46. 

There was no evidence that Sides and Felps were the guard- 
ians for the plaintiffs far whom they purported to act, except 
the fact of the execution as such of said deed, and no recital 
therein either that the sale was made or confirmed by order 
of any court; neither was there any evidence that John T. 
Murray was guardian for the plaintiffs for whom he purport- 
ed to act, except the fact of the execution as such of the deed 
made by him and the testimony of the witness E. W. Bush, 
“that he knew Murray was acting as guardian of Jimmy and 
Adaline Doherty, and knew the land sold by him as guard- 
ian.” There was a recital in this deed that the sale was 
made by order of the Probate Court of Cherokee county, but 
no recital of any confirmation of the sale. Plaintiff J. H. 
Doherty testified “that he was not acquainted with John T. 
Murray; never knew that he was appointed as his guardian, 
and never received anything from him whatever.” 

A jury was waived and the cause submitted to the court. 


Judgment was rendered for the plaintiffs against the defend- 


ants Wright and Brock for an undivided one-half interest in 
the three hundred and ninety-six acres of land, and for par- 
tition ; and in favor of defendant Batton for the thirty acres 
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claimed by him. Motion for new trial for defendants Wright 
and Brock, for the alleged reasons that the judgment was 
not authorized by the law and the evidence, but was contrary 
thereto. Motion overruled, and these two defendants appeal 
and assign as error— 

1. The court erred in giving judgment for plaintiffs for 
one-half the land in controversy. 

2. The court erred in overruling the motion for a new 
trial. 

The two errors assigned, being substantially the same, will 
be considered together. 

There was no question raised in the pleadings, evidence, or 
argument of counsel as to the statute of limitations, stale 
demand, valuable improvements, or purchase for a valuable 
consideration, without notice, in good faith; and the testi- 
mony fails to show satisfactorily that the plaintiffs ever actu- 
ally received anything in lieu of the community interest of 
their deceased ancestor. 

The plaintiffs, by affirmative allegations, negative the equi- 
ties contemplated by our statute and decisions on the subject 
of community indebtedness and necessity of sale to pay the 
same, or of having received, by advancement or otherwise, 
property in lieu of the interest sued for. The evidence sus- 
tains these allegations sufficiently to make a prima-facie case, 
and this was not satisfactorily rebutted by testimony in behalf 
of the defendants. 

Under our statute, if the deceased spouse leave a child or 
children, they take by inheritance the community half of the 
ancestor, subject to the community indebtedness. (Paschal’s 
Dig., art. 4642.) 

This applies to the homestead, subject to the use of the 
same, as such, by the survivor. (Clark v. Noland, 38 Tex., 
-416; Tlartman v. Thomas, 37 Tex., 90; Magee v. Rice, 37 
Tex., 483; Walker v. Young, 37 Tex., 519; Bell v. Schwarz, 
87 Tex., 572; Sossaman v. Powell, 21 Tex., 664.) 

The land in controversy was community property, and the 
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sale was made after the death of the wife, and not under any 
of the equities contemplated by our statute or decisions which 
would authorize the same. It was not made under a regular 
administration or guardianship, or by virtue of special pro- 
ceedings authorized by the community act of 1856, if, under 
the facts of this case, as applied to that of Magee v. Rice, 37 
Tex., 483, the aid of this statute could have been invoked. It 
follows, then, that the sale by the surviving husband would not 
divest the title of the plaintiffs as heirs of the deceased wife, 
neither would it bar their recovery of the same, unless they are 
estopped by reason of having received and appropriated 
through their legal guardians the land, or proceeds of the 
same, which was received by the surviving husband for that 
in controversy. This defense, if sustained by the evidence, 
could be made available under the plea of not guilty in tres- 
pass to try title. (Mayer v. Ramsey, 46 Tex., 371.) 

This, then, narrows the issues down to this controlling 
question: Are the plaintiffs, under the evidence in this case, 
estopped by the sale of this one hundred and ninety-eight 
acres of land by those who purported to act as their guardians? 

An estoppel does not give an estate, or divest another of 
an estate in lands, but merely binds the interest by a con- 
clusion which precludes the party against whom it operates 
from asserting or denying the state of the title. (3 Wash. on 
Real Prop., 96.) 

Parties under disability, as infants and married women, are 
not estopped unless their conduct has been intentional and 
fraudulent. (Bigelow on Estoppel, 486.) 

The lawful acts of a duly appointed and acting guardian, 
performed in the proper discharge of his duties, under the 
orders of a court of competent jurisdiction, would bind his 
ward; but when the acts of one purporting to be the guardian 
are relied upon to bind the ward, it is necessary to show by 
competent testimony that the party purporting to act as such 
was the guardian and had the proper authority to execute the 
power invoked. The power to bind must exist to make the 
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act valid, and when relied upon as a muniment of title must 
be shown. In deraigning title under a sheritf’s deed, a valid 
judgment and execution must be proven to support the deed. 
(Criswell v. Ragsdale, 18 Tex., 443, and authorities cited.) 
Though a deed recites that it was made by virtue of a power 
of attorney, this of itself is not sufficient evidence of the power, 
but it should be proven otherwise, expressly or presumptively. 
(Watrous v. McGrew, 16 Tex., 506.) 

It is a general rule, that the declarations or admissions of 
one who assumes to act as the agent of another are not of 
themselves admissible to prove such agency. (Latham v. 
Pledger, 11 Tex., 439.) 

In commenting upon the effect of recitals in sheriff’s deeds, 
‘the court, in Howard v. North, 5 Tex., 311, though commending 
‘ the practice as productive of great convenience, says: “The 
recital of the power to sell and convey did not give the right; 
nor was it evidence of the right.” 

There was no evidence that the purported guardians had 
ever been duly appointed, or that they in fact acted as such, 
except the bare execution of the deed, and as to J. T. Murray, 
the testimony of E. W. Bush that he so acted; and no evi- 
dence, or recital even in one of the deeds, that the sales were 
made by order of any court; and no evidence or recitals in 
either of the deeds that the sales were ever confirmed, as ex- 
pressly required by statute. This confirmation is intended 
for the protection of the minors and as a prerequisite to vest 
title in the purchaser. (Paschal’s Dig., arts. 1327, 3909.) 

No error being apparent in the record before us, the judg- 
ment below is atlirmed. 

JUDGMENT AFFIRMED. 
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Tuomas Breen v. Tue Texas anp Pacrric Rarroap Co. 


1, RAILROAD—RIGHT TO EJECT PASSENGER NOT PAYING: FARE.— 
The right of railway companies in this State to eject from their cars, 
at a regular stopping place, without the use of unnecessary force, all 
persons failing to pay fare or presenting, when demanded, a ticket 
or other evidence of their right to a seat thereon, cannot be ques- 
tioned, 

2. RAILROAD REGULATIONS—STOP-OVER CHECKS.— Railroads may 
prescribe, as a regulation, that passengers shall not stop off a train 
and complete their trip, for which they may have paid, without ob- 
taining ‘*stop-over tickets.” 

3. SAME.—The individual check of a conductor upon one train, given 
a passenger on taking up his ticket, is not evidence of a right to be 
carried on another train, under another conductor, 

4, ASSAULT BY RAILROAD CONDUCTOR.—See facts held insufficient to 
show an unlawful use of violence to a passenger by a railroad con- 
ductor. 

5. Costs—STATUTE CONSTRUED.—In suits for damage, for assault and 
battery, or slander, in the District Court, where plaintiff recovers less 
than twenty dollars, he cannot recover costs. In such case judg- 
ment should be rendered against each party for his own costs. (Pas- 
chal’s Dig., art. 1467.) 

6. TENDER.—The plea of tender does not apply to suit for unliquidated 
damages ; and where a verdict and judgment were in such suit 
rendered for only the sum tendered, it was error to render judgment 
for costs against plaintiff, 


Appra from Wood. Tried below before the Hon, M. H. 
Bonner. 
The facts are given in the opinion. 


John F. Jones, for appellant. 
F. B. Sexton, for appellee. 


Moore, Cuter Justice.—On the 6th day of May, 1874, 
appellant purchased of appellee, for the sum of four dollars 
and thirty cents, a ticket entitling him to ride in appellee’s 
cars from the city of Jefferson, Marion county, Texas, to 
Mineola, in Wood county, Texas; and on the same day he - 


entered appellee’s passenger ear, on its west-bound train, for 
| 2 : 
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the purpose of going from the former to the latter place. 
Some short time after entering said car, and after the train 
had left Jefferson, the conductor thereof took up his ticket 
and gave him “a piece of white card-board about two inches 
‘long and a half inch wide, having the figures 12, 6, and 1 
marked on it in red pencil marks,” which ecard, the testimony 
shows, was the individual check or token of the conductor by 
whom it was given, and was intended to show or indicate 
that said conductor had taken from appellant a ticket, on 
said sixth day of the month, which entitled him to ride on 
said train to station number twelve, and was to be taken 
up by the conductor, before leaving the car, on the arrival 
of the train at the point called for in appellant’s ticket. 
On the arrival of the train at Longview, it was publicly an- 
nounced, in the hearing of the passengers and of appellant, 
that it would stop twenty minutes for supper; whereupon 
appellant, who still held said conductor’s check, left the train 
for the purpose of seeing a party with whom he had business, 
intending, however, to return in time to continue his journey 
on said train to Mineola, But before appellant came back 
to the depot, although, as he insists, he returned and was at 
the depot ready to have resumed his seat on the cars within 
less than twenty minutes, said train had left, thereby render- 
ing it impossible for appellant to continue his journey on 
that day. On the arrival at Longview on the next day, the 
7th of May, 1874, of appellee’s west-bound train, appellant, 
without having purchased a ticket from Longview to Min- 
eola, and without any evidence to show that he was entitled 
to ride on the train of the day from said place to Mineola, 
entered said cars, with the view of completing the trip for 
which he had purchased and subsequently surrendered his 
ticket on the day before, as previously stated. Shortly after 
the train left Longview, the conductor—not, however, the one 
in charge of the train of the previous day—demanded of 
appellant the payment of fare or to exhibit his ticket; there- 
upon appellant showed him said check given him by the con- 
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ductor of the previous train, claiming that he was entitled to 
ride on the cars to Mineola, as he had already paid his fare 
from the city of Jefferson to that place, and had been wrong- 
fully, as he insisted, left by the train of the day before in 
Longview. The conductor, however, refused to recognize 
this check as evidence of appellant’s right to ride on the cars 
in his charge, and informed appellant that unless he had a 
ticket or other evidence of his right to do so he must pay 
fare. This, appellant positively declined to do; and there- 
upon the conductor stopped the train at the next station, and 
again informed appellant that unless he paid his fare it was 
his duty to put him off the train. Appellant, however, still 
refused to pay fare; whereupon the conductor, with the assist- 
ance of a brakeman, loosened his hands from the seat on 
which he was sitting and raised him to his feet, for the pur- 
pose and with the declared intention of ejecting him from 
the cars, when appellant said he would pay the fare demand- 
ed rather than be put off the train. He was at once released 
by the conductor, and then paid $2.55, the amount demanded 
of him, and was permitted to proceed on his journey without 
further molestation or interruption. 

This brief outline of the circumstances which led to this 
action, though by no means as full as presented in the tran- 
script, will suflice for a proper comprehension of the questions 
involved, and the view taken of them by this court, when 
considered in connection with the further fact that appellant 
does not seek a recovery of damages for his detention at 
Longview, or loss of his trip by being left there, but claims 
damages merely for the assault charged to have been made 
upon him by the servants of appellee, and being thereby 
compelled to pay fare from Longview to Mineola on said 
train of 7th of May, 1874. 

The right of railway companies in this State to eject from 
their cars at a regular stopping place, without the use of un- 
necessary force, all persons failing to pay fare or presenting, 
when demanded, a ticket or other evidence of their right to 
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a seat thereon, cannot be questioned. It is not pretended 
that appellant paid or offered to pay a fare to the conductor 
by whom the alleged assault is charged to have been made 
prior thereto. The evidence puts it beyond all question that 
no undue or excessive force or violence was used to eject 
appellant trom the cars. It is also clear that there was testi- 
mony before the jury tending to prove that there was no 
effort or demonstration on the part of the conductor or any 
other servant of appellee to eject appellant from the train, 
except at a regular station for the getting on and off of pas- 
sengers, nor until after the train had been stopped. It cer- 
tainly follows, then, that appellant has no cause to complain, 
unless he exhibited to the conductor proper evidence of his 
right to ride upon his train. Did he do this? Unquestion- 
ably, he did not. The evidence shows beyond all question 
that the card exhibited to the conductor for this purpose was 
the mere individual check or token of the conductor of the 
previous train, to serve him as a reminder, during the trip on 
which it was going, that he had taken up appellant’s ticket. 
And common sense teaches us that it was so intended and 
could serve no other purpose. Certainly no one could im- 
agine that a mere piece of white card-board, with pencil 
marks such as were on this card held by appellant, which 
might be made by any one, could be held by a conductor of 
another train as evidence of the holder’s right to ride, when- 
ever presented, from any station at which the holder might 
get on the train, to the station number indicated by the marks 
on the card. If so, an unscrupulous passenger might travel 
by railroad when and where he pleased, by simply making 
cards of this sort, instead of purchasing tickets or paying fare. 
And if it was admitted that the figures on the card were 
known by the conductor to whom it was presented to have 
been made by his fellow-conductor, still he could not tell that 
the holder had not travelled by his proper train until within 
one station of the place for which the check called, and then; 
getting off the train without surrendering it, had subsequently 
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gone back to some station on the road, and, again entering 
the cars, presented said card as evidence of his right to a seat. 
It is to be borne in mind that the question is not whether. 
the custom of taking up tickets and giving conductor’s checks 
to passengers in lieu thereof is a reasonable or proper one to 
which passengers could be forced to assent. Concede that it 
is not; and concede, also, that appellant did not voluntarily 
surrender the ticket which he purchased authorizing him to 
travel in appellee’s cars from Jefferson to Mineola. This 
does not affect the question of his right to travel by a differ- 
ent train, from Longview to Mineola, from that on which he 
entered the previous day, without producing a ticket or legal 
evidence of its surrender before he had completed his trip. 
Moreover, the evidence shows that passengers are not author- 
ized to stop off a train and afterwards complete their trip 
unless they get a stop-over ticket; and certainly we see no 
reason why railways may not prescribe a regulation of this 
sort, which seems as essential to the convenience of passengers 
as to the security of the company from such demands as that 
out of which this suit has its origin. It is also to be remem- 
bered that appellant does not in this action seek, as has been 
previously said, to recover the damages sustained by his hav- 
ing been wrongfully left at Longview on the preceding day, 
if, in truth, such was the fact. It is not, therefore, material 
in this case that we should inquire whether his failure to 
continue his journey on that day was occasioned by his own 
negligence or that of appellee. If appellant was wrongfully 
prevented from completing his trip from Jefferson to Mineola, 
after entering appellee’s cars, on the 6th of May, 1874, he is 
entitled to recover the damage he thereby sustained; but 
that fact did not relieve him from the necessity of paying 
fare to the conductor of the train on which he got the next 
day, or presenting satisfactory evidence of his right to ride 
thereon, 

It follows from what has been said that appellant has no 
right to complain of the insufficiency of the verdict, but, on 
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the contrary, the evidence did not warrant a verdict in his 
favor in this case for any amount whatever. Had appellee 
asked the court to have set the verdict aside for want of evi- 
dence to support it, its request should have been granted. 


‘This, however, was not done. Such judgment should there- 


fore have been given by the court as was warranted by the 
verdict of the jury. Admitting that appellee had, before the 
bringing of his suit, tendered appellant the amount found by 
the jury, and that this amount had been deposited in the 
court, still the judgment should not have been given in favor 
of appellee for costs, because the plea of tender is not appli- 
cable on an action for the recovery of unliquidated damages, 
(Sedg. on Dam., 580,) but each party should have been taxed 
with the costs respectively incurred, as provided by statute, 
where the damages recovered in actions of this kind are less 
than twenty dollars. (Paschal’s Dig., art. 1467.) 

For the error in the court below adjudging the cost against 
appellant, the judgment must be reversed and reformed; and 
judgment is here rendered in favor of appellant for the sum 
of two dollars and fifty-five cents, the amount found in his 
favor by the jury, with interest thereon from the date of the 
judgment in the court below; that each party be taxed with 
the cost incurred by such party respectively in the District 
Court; and that appellant recover the cost incurred in this 
court, Ke. 

REVERSED AND REFORMED, 


[Justice Bonner did not sit in this case.] 





Matinpa Irvin v. Nancy E. anp Many A. GARNER. 


1. VENDOR’S LIEN.—The authorities are abundant that the vendor’s 

lien exists for the purchase-money of land sold, unless expressly 
or impliedly waived, and the burden of proof is on the vendee and 
those claiming under him to show such waiver. 
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WAIVER OF VENDOR’S LIEN.—Whether the lien has been waived or 
not, is one of intention, to be ascertained from the facts and circum- 
stances of each particular case. 

. SAME.—The vendor's lien is not waived (1) by the substitution of a 
third person for the original vendor as payee of the note given for 
the purchase-money ; (2) nor by the subsequent execution of a new 
note, with accrued interest, for the original one; (3) nor by taking a 
deed of trust upon the same land to secure the purchase-money note. 

. A VERDICT upon a note payable in gold and not so finding is error. 

. VERDICT.—A verdict ascertaining the principal, rate,of interest, and 
date of a note, is sufficiently certain as a verdict for the amount. 


ApprraL from Cass. Tried below before the Hon. James’ 
H. Rogers. 

This is a suit brought by J. R. Irvin against Nancy E. and 
Mary A. Garner, on a joint promissory note, as follows, to 
wit: 

“On or before the 3d day of January, 1873, we promise 
to pay to J. R. Irvin, or bearer, the sum of six hundred and 
thirty-two 5°; in gold coin, bearing 12 per cent. interest; it 
being for the purchase-money of a certain tract or parcel of 
land known as the tract or parcel of land whereon Nancy E. 
and Mary A. Garner now lives, for value received of him 
this December 23d, 1872. 

(Signed,) Nancy E. GARNER. 
Mary A. GARNER.” 

The petition sets out the note, and alleges that it was the 
purchase-money for a tract of land, and “that said Nancy E. 
and Mary A. are now in possession of said land by virtue of 
a purchase and title deed from one George Vaughan.” It 
then describes the locality and boundaries of the land, and 
gives notice to defendants to produce the said deed on the 


trial of the cause, alleges the non-payment of the said money, 

and prays for judgment for the same, and “for an order of 

court to sell the above-described tract or parcel of land, con- 

taining one hundred acres, to pay off and satisfy vendor’s 

lien on the premises.” The defendants answer by general 

exception, by general denial, and by special plea, sworn to, 
4 
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in the nature of a plea of non est factum, stating that the note 
was read to them as an ordinary promissory note, bearing the 
legal rate of interest, “and not as a promissory note for land, 
to bear interest at the rate of 12 per centum.” 

The verdict of the jury was in favor of the plaintiff on the 
note, and that the land was not subject to the vendor’s lien; 
and judgment being rendered accordingly, the plaintiff brings 
the case by writ of error to this court, to reverse the judg- 
ment, because his claim of vendor’s lien was adjudged against 
him. 

There was no ruling of the court upon the exceptions, and 
exceptions taken to the evidence. The question in the case 
arises upon the facts in evidence and the charge of the court 
upon them. Additional facts are given in the opinion. 


O’ Neal & Son, for appellant, cited Pinchain v, Collard, 18 


Tex., 333; Jackson v. Hill, 39 Tex., 495 ; Cannon v. Bonner, 
38 Tex., 491; Brightman v. Word, 37 Tex., 311. 


Bonner, Assoctate Justice.—The principal questions in- 
volved in this case arise upon the legal effect on the vendor’s 
lien of— 

First.. The substitution of a third person for the original 
vendor as payee of the note given for the purchase-money. 

Second. The subsequent execution of a new note for the 
original one. 

Third. Whether the taking of a deed of trust upon the 
same land necessarily releases the vendor’s lien. 

The facts, as developed by the testimony, are substantially 
that the one hundred acres of land upon which the vendor’s 
lien is sought to be-enforced were formerly owned by one J. 
8. Irvin, who is not a party to the record. He sold the same 
to one George Vaughan and received his note for the pur- 
chase-money. Afterwards J. 8. Irvin bought land from J. 
R. Irvin, the original plaintiff below, and traded to him, in 
payment thereof, the note which J. 8. Irvin had received 
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from George Vaughan. Subsequently, Vaughan sold and 
deeded the one hundred acres of land which he had pur- 
chased from J. 8. Irvin to the defendants below, Nancy E. 
and Mary A. Garner, for the sum of $1,050. Of this amount 
$500 was paid down in cash, and, by consent of all the par- 
ties, for the remainder, ef $550, the defendants executed and 
delivered their note to the plaintiff, J. R. Irvin, and also exe- 
cuted to him a deed of trust on the land to secure the same; 
and the note held by him on Vaughan was given up. 

Afterwards, the note given to J. R. Irvin not having been 
paid, the defendants executed and delivered to him a new 
note for the principal and accrued interest, but did not take 
new deed of trust. 

The new note was dated December 25, 1872, payable on 
the 3d day of January, 1873, to J. R. Irvin, for the sum of 
$632.50 in gold coin, with interest at the rate of twelve per 
centum, and reciting therein that it was given for the pur- 
chase-money of the land. 

The suit was instituted on the 18th of November, 1873, in 
the usual form, with prayer for judgment for principal and 
interest in gold coin and enforcement of vendor’s lien, 

On the 4th of December, 1873, the defendants answered 
by general exception and general denial; and on the 4th of 
April, 1875, they filed a special plea of non est factum, sworn 
to by Mary A. Garner, in which they do not deny having 
signed the note, but say that the same was read over to them 
by the plaintiff as an ordinary promissory note for the sum 
of money therein mentioned, to bear eight per centum inter- 
est only, and not as a promissory note for land, to bear inter- 
est at twelve per centum. 

The jury returned a verdict for the plaintiff for $632.50 
principal, with interest at twelve per centum from the 3d day 
of January, 1873, date of maturity of note, and that the land 
was not subject to the vendor’s lien. 

Judgment was rendered for the plaintiff for $632.50 only, 
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and that the vendor’s lien did not exist. Neither the verdict 
nor judgment specified that it was for gold coin. 

Motion for new trial overruled, and this writ of error 
prosecuted by Malinda Irvin, as surviving wife of J. R. Irvin, 
now deceased. 

The first error assigned is to that portion of the charge in 
which the court, after instructing the jury in regard to the 
effect upon the vendor’s lien of the taking a new note, sums 
up his instructions upon this issue as follows: “In other 
words, if the proof satisfies yoy that the note sued on is for 
a greater amount, either as to principal or interest, than the 
original note given for the land to Vaughan, the said note 
sued on being given to the plaintiff, and a new note, being 
for a different amount and to a different person, cannot and 
does not hold on the land the vendor’s lien.” 

This charge is objected to because contrary to law, and 
because it assumes a state of facts not in evidence, in this: 
that the first note was given to Vaughan, when in fact it was 
given to plaintiff Irvin. 

This charge assumes, as a proposition of law, that if a new 
note for the purchase-money of land is given to another than 
the vendor, and for a greater amount than originally prom- 
ised, the vendor’s lien does not attach. 

There is no question, under the evidence, but what the note 
sued on was both given to some other person than the vendor 
and was for a greater amount; and the jury, in returning a 
verdict against:the vendor’s lien, must necessarily have been 
controlled by this charge, unless they found against it under 
the plea of non est factum. This being a special plea, the 
burden of proof of this matter in evidence was on the defend- 
ants. (Muckleroy v. Bethany, 27 Tex., 551; 2 Greenl. Ev., 
sec. 300.) 

The evidence seems not to have been satisfactory to the 
jury that the note was to bear interest at the rate of eight per 
centum only, as averred in this plea, as they returned a verdict 
for interest at the rate of twelve per centum, as specified in 





1878.] IRVIN v. GARNER. 





Opinion of the court. 





the note; and it is reasonable to presume that the same testi- 
mony was not more satisfactory on the question of the ven- 

dor’s lien, and hence that the jury must have been influenced 

by the charge. 

The vendor’s lien is said to have had its origin in a coun- 
try where lands were not liable, either during the life of the 
debtor or after his death, for all personal obligations indis- 
criminately, including debts by simple contract; and it seems 
to have been considered as a natural equity that the cred- 
itor whose debt was the consideration of the land should, by 
virtue*of that consideration, be allowed to charge the land. 
upon the failure of personal assets. It was probably derived 
from the civil law, and has been ingrafted upon our system 
from the English chancery courts. It is said by Lord Eldon, 
in his elaborate opinion in the leading case of Mackreth v 


Symmons, 15 Ves., 829, (1 Lead. Cas, in Eq., 194,) that it 
rests upon the principle, “that a person having got the estate 
of another shall not, as between them, keep it and not pay 
the consideration.” 

As quoted in the early case of Briscoe rv. Bronaugh, 1 Tex., 
030, “there is a natural equity that the land should stand 
charged with so much of the purechase-money as was not 


paid, and that without any special agreement for that pur- 
pose.” 

The tendency, particularly of our more recent decisions, 
is to encourage and protect this character of lien, when the 
rights of innocent third parties are not prejudiced thereby, 
and it has now become with us a common and important 
basis of credit and investment. 

It is not perceived why, on principle, this “ natural equity” 
should not continue to exist, unless expressly or impliedly 
waived, so long as the relation of creditor and debtor remains 
in foree by the failure to pay the purchase-money, and par- 
ticularly where the parties are the same and no rights of 
innocent third persons have intervened. 


The authorities are abundant. including the above case of 


or 
re] 
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Briscoe v. Bronaugh, that the lien exists, unless expressly or 
impliedly waived, and that the burden of proof is on the ven- 
dee and those claiming under him to show such waiver. 

What facts will amount to a waiver of the vendor’s lien 
has long been a vexed question, and it would have saved 
much litigation to have adopted by legislative enactment 
the valuable suggestion of the lord chancellor i in the opinion 
in the leading case of Mackreth v. Symmons, above quoted, 
“that it would have been better at once to have held that 
the lien should exist in no case, and the vendor should suffer 
the consequence of his want of caution; or to have laid 
down the rule the other way so distinctly that a purchaser 
might be able to know, without the judgment of a court, in 
what cases it would and in what cases it would not exist.” 

Whether the lien has been waived or not, as a judicial 
question, is one of intention, to be ascertained from the facts 
and circumstances of the particular case. (Cordova v. Hood, 
17 Wall., 1; Pope v. Graham, 44 Tex., 199.) 

The fact of the execution and delivery of a note for the 
purchase-money of land to a third person substituted for the 
vendor, particularly as in this case, where this third person 
advances the consideration to the vendor, would not, of itself, 
release the lien. (Pinchain v. Collard, 13 Tex .» 396; Ellis v. 
Singletary, 45 Tex., 36.} 

Neither would the fact that the new note was given for 
the principal and accrued interest have this —" (Swain 
v. Cato, 34 Tex., 395; Mims v. Lockett, 23 Ga., 237.) 

In note c, 4 Kent, (12th ed., by Holmes,) 153, it is said: «It 
is undoubted law, that the mere fact of taking a new note in 
place of an old one secured by mortgage and about to expire 


does not discharge the mortgage security,” citing authorities, 
and adds, “and the same principle has been applied to the 
vendor’s lien.” 


Both propositions contained in this note have been affirm- 
atively settled by this court.. In Wright v. Wooters, 46 Tex., 
880, it is held, that the renewal of a note secured by mort- 
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gage is not, of itself, unless so intended, a waiver of the mort- 
gage; and in Ellis v. Singletary, 45 Tex., 27, and which on 
this point seems to qualify that of Jackson v. Hill, 39 Tex., 
493, it is held, that the substitution of a new note, signed by 
another party, for the note secured by the vendor’s lien, will 
not, of itself, discharge such lien; and that even the taking 
of additional personal security will not affect the lien, where 
there is an express agreement that it shall be retained. The 
note in that case, like the one now before the court, recited 
that it was given for the land. The learned chief justice, 
delivering the opinion, says this “could have been for no 
other purpose than to indicate the intention of the contract- 
ing party not to release the lien by the additional security.” 
This intention in that case, however, was aided by parol tes- 
timony. 

Whatever, in fact, may be the weight in evidence of this 
recital to show the true intention of the parties, it is believed 

;that there was error in not submitting it to the consideration 
of the jury in accordance with the general rule, that the 
waiver of the vendor’s lien is a question of fact to be deter- 
mined from the testimony, and not a conclusive presumption 
of law. 

There was also error in the charge, which may have misled 
the jury, in assuming that the first note was given to Vaughan, 
when the evidence did not warrant it. 

As the case will have to be remanded, we deem it proper 
to express an opinion upon another point presented in the 
record, as to the effect upon the vendor’s lien of having 
secured the first note by deed of trust on the land. 

The plaintiff in his petition and prayer does not rely upon, 
this deed of trust, but upon the vendor's lien. What its terms 
were, and why the same was not renewed or relied on, is not 
disclosed by. the record. 

There are several conflicting decisions, to be found in courts 
of high authority, both for and against the proposition that 
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the taking a mortgage or deed of trust on the land to secure 
the purchase-money will merge or defeat the vendor’s lien. 

This court has decided against the proposition being a con- 
clusive presumption of law. 

In the case of Wasson v. Davis, 84 Tex., 167, it is said: 
“The taking of a mortgage over the land to secure purchase- 
money does not divest the lien, but must be regarded as evi- 
dence of an intention to rely upon it and render it notorious 
by record. The question is not whether the vendor relies 
upon his lien, but whether he relies upon the particular estate 
sold for his security. If he intends to rely on the estate, the 
law gives him the equitable lien, and it would not be fair to 
divest the lien, if he shows only a purpose to strengthen it 
and not to abandon it. Courts look to the facts of the lien, 
not to the form; equity pursues the substance, not the shad- 
ow, and will not disregard the essence of things to insist on 
form.” 

In the recent case of Flanagan v. Cushman, 48 Tex., 241, 
and which is analogous on principle to this case, Flanagan 
having been substituted for the original vendor, the court 
say: “The note given Flanagan being for the debt which 
Cushman agreed to pay for the land, appellant, as his as- 
signee, is in equity entitled to a lien for its payment, unless 
this lien was waived by accepting the mortgage on the land; 
but if the giving of the mortgage would warrant such an 
inference, this inference may be rebutted by proof that such 
was not the intention of the parties to the transaction.” 

This question, then, like the others, is one of fact, to be 
ascertained from the acts and intention of the parties. 

The error assigned, that the jury did not render a verdict 
for gold coin, as expressly contracted for, is well taken. 
(Bridges v. Reynolds, 40 Tex., 214.) Also, that the judgment 
is not responsive to the verdict, in failing to include the inter- 
est. The rate of interest, and date from which the same 
should be calculated, and the amount of the principal having 
been found, this was sufficiently certain. (Burton v. Ander- 
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son, 1 Tex., 97.) This might be reformed here, if the case 
should not have been remanded on other grounds. 

Tn justice to the judge presiding, it may be stated, in regard 
to the last two errors above mentioned, that his attention was 
not zalled to the same, by special charge, by motion to reform, 
or in the motion for new trial. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





- J. M. Wiaeatns v. M. L. FLEIsHen ET AL. 


1, CERTIFICATE OF ACKNOWLEDGMENT.—The acknowledgment by a 
grantor of a deed for record does not render it admissible in evi- 
dence, except under the statute, after filing and three days’ notice 
to opposite party. 

2. EVIDENCE—GRANTEE AS WITNESS.—A grantee in a deed cannot 
testify to the execution of such deed without accounting for the 
absence of subscribing witnesses thereto. a 

3 SAME—GRANTOR.—Depositions of a grantor in answer to questions 
assuming the existence of the deed, and without his having the 
deed before him and identifying it, are not admissible as proof of its 
execution. 

4, PRACTICE — CONTINUANCE.— The application to continue a case 
after the trial has begun, on account of the withdrawal of a material 
witness from the court-house during the trial, is, to a great degree, 
left to the judge presiding. 

5. PRACTICE.—The exclusion of an original deed, where a copy has 
ween admitted and the party has had the benefit of the deed in 
evidence, is not an error for which a cause will be reversed. 


Apprat from Smith. Tried below before the Hon. M. H. 
Bonner. 

On the 22d day of January, 1877, John M. Wiggins filed 
asuit in the District Court of Smith county, Texas, against 
M. L. Fleishel and W. II. Tendrix, as the sureties of one B. 
K. Smith, on an injunction bond given by Smith in a suit 
brought by him in the District Court of Sinith county, Texas, 
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on the 4th day of February, 1874, against John H. Rowland 
and Wiggins. In this latter suit it was claimed that Row- 
land and Wiggins were partners in certain saw-mill property 
in Smith county; that they had dissolved their partnership ; 
that there had been no settlement of accounts between them, 
and, on information, plaintiff believed that Wiggins would, 
on settlement, be found to have received a sufficiency of the 
partnership assets into his hands belonging to Rowland to 
satisfy and discharge a debt of one thousand dollars gold 
that he held against Rowland, thereby leaving the mill prop- 
erty unincumbered by a deed of trust that Rowland had 
given Wiggins to secure this debt; that Rowland was in- 
debted to Smith by note for fifteen hundred dollars, and to 
secure this debt had given Smith a deed of trust on the same 
mill property; that Wiggins’ deed of trust on the mill prop- 
erty was older than that of Smith, and that Wiggins, not- 
withstanding his debt was believed to have been fully dis- 
charged, had advertised the mill property for sale under his 
trust deed, and was about selling it. Smith prayed in his 
petition for the writ of injunction against Wiggins, his attor- 
neys and agents, to restrain them from selling the mill prop- 
erty, and that Wiggins and Rowland might be compelled to 
account with each other, ce. 

Smith obtained an order from the district judge granting 
the writ of injunction, gave the required bond, and by the 
writ of injunction restrained Wiggins from selling the prop- 
erty, as he had advertised to do. 

Wiggins answered, but Rowland failed to do so. During 
the pendency of the injunction suit, B. K. Smith was adjudi- 
cated a bankrupt, in the District Court of the United States 
forthe Western District of Texas, at Tyler, and T. R. Bon- 
ner was clected assignee of his estate in bankruptcy. 

The bankruptcy of B. K. Smith was suggested to the court, 
and the case continued, to enable the assignee to make him- 
self a party, if he saw proper to do so. 

The assignee declined to become a party to the suit, and 
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the case was dismissed, by agreement of the counsel of B. K. 
Smith and J. M. Wiggins, without prejudice to either party, 
in 1875. 

In this suit on the injunction bond, B. K. Smith, the prin- 
cipal in the bond, was not made a party, because of his 
bankruptey and insolvency. The sureties, M. L. Fleishel 
and W. H. Hendrix, are alone sued. Wiggins, in his peti- 
tion, claimed that by the wrongful and malicious suing out 
of the writ of injunction he was damaged in the sum of fif- 
teen hundred dollars. 

The defendants, in their answer, pleaded that plaintiff, 
under the circumstances under which the injunction suit was 
dismissed, had no cause of action against them as the sureties 
of B. K. Smith on his injunction bond; but that if he had, he 
was not entitled to recover as against them any but the actual 
damages he may have sustained by the wrongful suing out 
of the writ of injunction, and that he did not sustain any such 
damages. 

On the trial plaintiff read in evidence the papers and pro- 
ceedings in the injunction suit by Smith v. Wiggins & Row- 
land, including the petition, with a certified copy of a deed of 
trust made by Rowland to Wiggins, which had been duly 
acknowledged and recorded, the fiat of the judge, injunc- 
tion bond and writ, answer of Wiggins, and order of court 


oo 


disrnissing the injunction suit. ° 
Plaintit? then offered the original of the deed of trust. It 

not having been filed, with notice, for three days before the 

trial, objections were made to it, and it was excluded. 
Several other efforts were made to prove the execution of 


the trust deed, which are sufficiently stated in the assignments: 


of error, given hereafter. 

Smith, who was witness to the deed of trust and who re- 
sided in Gregg county, had not been in attendance on the 
court until the day after the case was called, and had come, 
at the request of defendants, in compliance with a dispatch. 
While the objections to the introduction of the original deed 
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of trust were being discussed, Smith left the court-room, at 
the time telling one of the defendants that he would leave. 
After the deed was excluded, Smith was called by plaintiff, 
but did not respond. Plaintiff then applied for a continuance, 
for the want of Smith’s testimony. This was refused. 

Plaintiff then tendered himself as witness to prove the 
execution of the trust deed to himself. This was objected to 
and objection sustained. 

Depositions of Rowland, the grantor in the trust deed, 
taken for another purpose, and which spoke of a deed of 
trust made by him to the plaintiff, were offered by plaintiff; 
Wiggins having testified that only one deed of trust had 
been executed to him by Rowland. This was also excluded, 

on objection. 

' There was testimony on the condition of the mill, its value, 
and on the question of damages. 

The jury returned a verdict for plaintiff for one dollar 
damages, on which judgment was rendered.  Plaintiff’s 
motion for new trial was overruled, and he appealed. 

The assignments of error are 





1. Because the court erred in sustaining the defendants’ 
objections to the introduction in evidence by plaintiff of the 
trust deed from John H. Rowland to John M. Wiggins, it 
being the deed in trust set out in hee verba in plaintiffs bill 
of exceptions, marked No. 1; and because the execution of 
said trust deed had been proved by the solemn acknowledg- 
ment of John H. Rowland, the grantor in said trust deed, 
before the clerk of this court, which acknowledgment appears 
on said deed in trust, witnessed by the clerk’s seal of this 
court, under the said clerk’s seal of office; and because said 
trust deed had been admitted to record under said acknowl- 
edgment; and because it was the duty of said clerk to deter- 
mine the execution of said deed in trust before he could 
admit it to record; and because said acknowledgment by the 
grantor in said deed in trust was primary or original evi- 
dence of its execution, and not secondary evidence of its 
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execution; and because said trust deed was set out in hac 
verba in plaintiff’s petition, and notice given in said petition 
that plaintiff would read the same in evidence upon the trial 
of said cause, as shown in plaintiff’s bill of exceptions. 

2. Because the court erred in sustaining objections of de- 
fendants to the introduction in evidence by plaintiff of the 
auswers of John H. Rowland, the grantor in said trust deed 
from John H. Rowland to J. M. Wiggins, to the sixth and 
eighteenth direct and sixth cross interrogatories, the same 
being a part of a deposition of John H. Rowland sued out by 
defendants in this cause, and which answers plaintiff offered 
for the purpose of proving the execution of said trust deed, 
and because it had been shown by the evidence of John M. 
Wiggins that the said John H. Rowland had never executed 
but one trust deed, and that is the one set out in his petition. 

Because the court erred in holding that plaintiff, who 
was the grantee in said deed from John H. Rowland, could 
not be permitted to prove by his own evidence the execution 
of said deed in trust, when it was shown by other evidence 
that B. K. Smith, the only subscribing witness to said deed’ 
in trust, was the identical B. K. Smith that was the principal 
of defendants in said injunction bond, and was in court, sit- 
ting by counsel of defendants, when said deed in trust was 
first offered in evidence, and who had immediately left the 
court and could not be found, after due search made by the 
officers of this court. 

4. Because the court erred in overruling the motion of 
plaintiff to withdraw his announcement for trial after having 
sustained objections to the introduction in evidence of: the 
trust deed from John H. Rowland to John M. Wiggins, and 
after having refused to entertain the depositions of John H. 
Rowland, the grantor, for the purpose of proving the execu- 
tion of said deed in trust, and all other efforts of plaintiff to 
prove its execution. 

5. The court erred in not granting plaintiff’s motion for a 


new trial, for the further reason that the same was against 
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the evidence, in this: that the evidence clearly shows that the 
damage done plaintiff by the wrongful suing out of such writ 
of injunction was between four and seven hundred dollars, 


Reaves § Dodd, for appellant. 


Jones § Henry, for appellees. 


Moorg, Cuter Justice.—The court did not err in refusing 
to admit in evidence the deed of trust from John H. Rowland 
to appellant, on the bare faith of the certificate of the clerk 
that the grantor appeared before him and acknowledged its 
execution and that the deed had been duly recorded. The 
clerk’s certificate of the grantor’s acknowledgment of the 
deed is sufficient, under the statute, to admit it to record; 
and, when duly recorded and filed among the papers of a 
ease, with proper notice, &c., it is admissible in evidence, with- 
out the necessity of proving its execution, on the trial of the 
case in which it is sought to be used, unless suspicion is cast 
upon its genuineness by the oath of the opposing party. But 
the certificate of an acknowledgment was not intended to, 
and does not, of itself or in connection with the certificate of 
record, prove the due execution of the deed, or render it 
admissible in evidence, either by the common law or by the 
statute. It is not, indeed, a common-law certificate, but 
altogether statutory in its character, and can serve no other 
purpose than that authorized by the statute. And certainly 
the statute would not require that the deed should be filed 
with the papers for three days before the trial, and notice 
thereof given the opposite party, unless it was intended that 
the deed should not be admitted in evidence, although ac- 
knowledged and recorded, unless these additional require- 
ments of the statute were also complied with. 

We are cited by appellant, in support of his proposition, to 
the case of White v. Holliday, 20 Tex., 679. But this case, 
instead of sustaining him, repudiates and denies the doctrine 
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for which he contends. The court says: “To the first point 
here raised it is hardly necessary to refer, as there was clearly 
a failure to comply with the requisitions of the statute in the 
admission of a recorded deed as secondary evidence.” 

Unquestionably, the court, in the case of White v. Holli- 
day, supra, holds contrary to what seems to be the current of 
common-law authorities, (1 Greenl. Ev., sec. 569,) that the 
execution of a deed by the grantor may be otherwise shown 
without calling or accounting for the absence of the. sub- 
scribing witnesses. And we think our statutes concerning 
conveyances and regulating the registration of deeds strongly 
tend to favor this construction. We would, therefore, have no 
hesitancy in following this case if such was the question pre- 
sented to us.' But the deposition of Rowland, the grantor of 
the deed, was not taken to prove the execution of the deed. 
On the contrary, the existence and due execution of the deed 
are assumed, both in the interrogatories and in the answers, 
The existence of the deed is assumed as a mere predicate for 
drawing out the testimony which it was intended to elicit by 
the interrogatories. The deed was not before the witness, or 
definitely referred to or identified, either in the interrogato- 
ries or answers. The court did not, therefore, err in holding 
them inadmissible to prove its execution. 

No authority whatever has been cited in support of the 
proposition, that the execution of a déed may be proved with- 
out accounting for the absence of the subscribing witnesses, 
by the grantee. Certainly the common-law rules of evidence 
do not sanction it, and we know of no rule or principle in 
our statutes or practice approving it, or from which it can be 
deduced or maintained. There is certainly a very wide dis- 
tinction between the proof of the execution of the deed by 
the party who made and is bound by it, and the party to 
whom it is given, and who is claiming under it. Of course 
we are not to be understood as holding that there may not 
be cases in which the testimony of the grantee may not be 
admissible. What we say is, that by the common law, which 
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is binding with us until changed by statute, the evidence of 
the grantee is inadmissible to prove the execution of a deed 
without the production of, or the laying of, a predicate for it 
by accounting for the non-production of the primary evidence. 

[f appellant was in fact taken by surprise by the exclusion 
of the original trust deed for failure to prove its execution, 
and the withdrawal from the court-room of the subscribing 
witness afier it was apparent to him that his testimony might 
be of essential importance to appellant, he should unques- 
tionably have supported his application by his affidavit. It is 
neither the duty of the court nor of the opposite party to advise 
or assist one in the preparation of his case, or to relieve him 
from the consequence of his oversight and blunders, In- 
deed, the court should not do so, unless it is apparent that its 
refusal to interfere would result in the doing of injustice or 
in permitting an undue advantage to be gained by the one 
party over the other, or in sanctioning trickery or fraud. 
The decision of a question of this character must, in a large 
degree, be intrusted to the judge before whom the case is 
tried. Unless his ruling is clearly erroneous, it should not 
be disturbed. We cannot see that such is the fact in this 
ease. There may be strong suspicion that the subscribing 
witness, who, no doubt, was in sympathy with appellees, may 
have been actuated by an improper motive in absenting him- 
self from the court-room at the time he did; but his doing 
so is not shown to have been prompted or brought about by 
appellees. We cannot, therefore, say the court should have 
held them responsible for it, in order to excuse appellant for 
his own laches. One of the appellees was examined on the 
subject, and had it been made to appear, or had the court 
believed, that appellees or their counsel were in any respect 
in fault, the continuance would no doubt have been allowed, 
or a new trial granted. 

It also is to be observed, in connection with this proposi- 
tion, as well as those previously discussed, that a copy of the 
deed had been admitted in evidence without objection, which 
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seems to have been regarded by the court as well as the jury 
as rendering proof of its execution unnecessary. The court 
instructed the jury, “ Unless said trast deed has been read to 
you in evidence, or its contents otherwise proven to your sat- 
isfaction, you need not further consider the case.” The ver- 
dict of the jury in favor of appellant seems to show that the 
contents of the deed were satisfactorily proven to them; 
which was all that could have been accomplished if the deed 
had been admitted on the certificate of record or proof of 
execution by the grantor or subscribing witness. 

It may be'true that the verdict is not such as should have 
been given by the jury; but the motion for new trial does 
not warrant appellant in complaining of it. (Rules of Dist. 
Court, 6, 7.) 

Other errors were assigned, but, as they are not presented 
in the brief, we need not consider them. 

Judgment is affirmed. 

AFFIRMED. 


[Justice Bonner did not sit in this case.] 





Moopy & Jemison vy. D. A. AIKEN. 


1. Frx1turReEs.—Later authorities make the true test of a removabie fix- 
ture to depend not so much on the mere fact of a connection with 
the realty as upon constructive annexation, the intention of the 
party in making the same, and the relation which the article bears 
to the freehold. 

2. SaME.—Whien the article annexed is an accessory necessary to the 
enjoyment of the freehold, and was erected for the benefit of the 
inheritance and as an addition thereto, it becomes a fixture, which 
partakes so much of the realty that its ownership rests with the fee, 
and is not subject to removal, except by consent, 

3. SAME. — But when erected for a temporary purpose, and with the 
agreement or intention that it shall not be a perinanent annexation 
to the freehold, as for purposes of trade, it becomes a fixture remov- 
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able against the will of the owner of the freehold, if effected at the 
proper time. 

4. BANKER'S SAFE. —It seems that a banker’s safe, even if inclosed 
within a vault the walls of which would have to be partially taken 
down to effect its removal, is a removable fixture. 

5. SAME—SALE OF, BY PAROL. — An agreement, on consideration, for 
sale of such safe is not within the statute of frauds. 

6. SAME.—See facts held sufficient evidence of parol sale, estopping the 
owner of the freehold from asserting ownership as against such 
sale. 

7. PRACTICE.—Suit may be brought for such fixture, without previous 
demand and tender of expenses of such removal, where the defend- 
ant obtained possession without consent of the owner, and held it 
without lawful right, claiming to be the owner himself. 


AppraL from Anderson. ‘Tried below before the Hon. R. 
8. Walker. 

September 4, 1876, Aiken, plaintiff below, brought suit’ 
against appellants and J. W. Ozment to recover an iron safe 
and burglar-proof combination-lock chest, together of the 
alleged value of $1,600, of which appellee claimed to be the 
owner on the Ist day of January, 1876, and which appellants 
refused to deliver to him om demand; which property was 
alleged to be of the value of $25 per month from the Ist day 
of January, 1876, and which plaintiff claimed as damages for 
the wrongful detention of the safe and chest. The defend- 
ants, Moody & Jemison, answered (1) by a general denial, 
and (2) claimed the safe and chest as fixtures attached to a 
house of which they were the owners, together with the lot 
of ground on which it was situated. Judgment by default 
was taken against defendant Ozment, for want of an answer, 
January 11,1877. The case was tried before the court with- 
out a jury. The testimony in the case was substantially as 
follows, J. W. Ozment being the only witness : 

He testified that he owned the safe in controversy in 1875; 
that he was then doing a mercantile and banking business, 
near the depot, in Palestine, in the house on lot 5, block 168, 
known as Ozment’s bank building. On the 6th of Decem- 
ber, 1875, he made and delivered to appellants, Moody & 
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Jemison, a deed, of which, it was agreed, the following is the 
substance: The consideration was $25,000; it conveyed sev- 
eral tracts of land; it was a warranty deed; that a part 
relating to the house in which the vault and safe was situated 
was as follows, as to description: “Lot No. 5 in block No. 
163, known as Ozment’s new brick store and bank building, 
near the said railroad depot, in Palestine, Anderson county, ~ 
Texas; to have and to hold, together with all and singular 
the houses, improvements, tenements, hereditaments, and 
appurtenances to the same belonging or situated thereon ”; 
which deed was duly recorded in the county clerk’s office on 
the 10th day of December, 1875; that George A. Wright & 
Co., of which he was the “ Co.,” carried on the mercantile 
business and he (witness) the banking business in said house 
until January 1, 1876. Witness used the safe all the while, 
paid no rent for it, and regarded it as his. It was in the 
house in a brick vault. The vault was made as follows: The 
walls of the house were brick; the floor was laid, except a 
place near the east wall about ten feet square ; this place was 
laid with brick and mortar from about two feet below the 
sarth’s surface to a level with the floor. The safe was rolled 
in on this foundation and a brick wall about twelve inches 
thick was built on the south, west, and north sides, and the 
wall of the main building made the east side. It was built 
eight feet high, and covered with iron and cement. The 
only opening into the brick vault was an iron door. The 
sate could not be passed out of it, as it was about eight inches 
wider than the door. The safe did not touch either wall of 
the vault, nor was it fastened or attached to it; but it could 
not be moved out without making a hole in the wall of the 
vault, or taking brick from around the iron door frame until 
a space was made large enongh to pass the safe out. It 
would have cost about ten dollars to have made the opening 
and repaired it. The safe was placed there by witness, who 
then owned the land, house, and safe, and intended to do 
business there the balance of his life, and never expected to 
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move again. The safe weighed about eight thousand pounds. 
About the 2d of January, 1876, witness failed in business, 
sold the safe to appellee, and it was placed as a credit on in- 
debtedness due from witness to him at fifteen hundred dol- 
lars. A few days afterwards, about the 6th of January, 1876, 
Mr. Jemison came to Palestine, and witness told him he had 
sold Aiken the safe. Jemison then, for the first time, claimed 
the safe, and so told witness, as having passed by the deed as 
a fixture. Witness told him he regarded the claim as unfair 
and unfounded ; but to satisfy Jemison, and to the end that 
witness might perfect Aiken’s title to said safe, if it was not 
good, and to get Moody & Jemison to release their claim to 
it, he agreed to make them a deed to three lots of land in 
Palestine, worth about one thousand dollars, and to about six 
hundred dollars’ worth of furniture. Witness had already 
written a deed to Aiken to three lots, but had not delivered 
it. Witness tore up the deed, and made Moody & Jemison 
a deed to the lots and a bill of sale to the furniture, and con- 
sidered the matter settled. Aiken made witness his agent 
to hold and sell the safe for him. When witness left the 
building after he failed, he left the safe there, and Moody & 
Jemison afterward came into possession of the building, in 
which the safe was still standing in the vault. Witness had 
an opportunity to sell it once and wrote to Aiken. Te told 
him to sell it at the price offered or rent it. Witness went 
to Mr. Ash, Moody & Jemijson’s agent, and demanded pos- 
session of it; and he refused to deliver it, saying that Moody 
& Jemison claimed it as their property, and that he held it 
for them. 

The safe had not been moved from the time it was put 
there up to the date of demand, and Moody & Jemison made 
no deed of release to witness to it, when witness deeded to 
them the lots and furniture. It was worth about eleven hun- 
dred dollars then and now. It could be moved about in the 
brick vault. The chest or iron vault was inside of the main 
safe, and weighed about three thousand pounds, and origin- 
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ally cost about one thousand dollars; but that and the safe 
were and are now worth about eleven hundred dollars. Wit- 
ness still has the combination to the lock, and has never given 
it to any one. The building has not been occupied as a bank 
since January, 1876, when witness failed. The brick vault 
was taken down a few months ago by H. Ash, who bought 
the house of Moody & Jemison, and the safe is now standing 
against the wall. The bill of sale witness gave D. A. Aiken 
to the safe was dated January 2, 1876, and was in the usual 
form, reciting a consideration of fifteen hundred dollars, and 
saying, “I hereby convey and deliver said safe,” describing 
it and the chest inside of it. 

Judgment was rendered for plaintiff, and Moody & Jemi- 
son appealed. 


Greenwood 4 Gooch, for appellants. 

I. That the iron safe and vault in controversy were fix- 
tures, and by deed of conveyance from J. W. Ozment, con- 
veying to appellants the lot and house to which and in which 
the same were securely and permanently fixed, passed the title 
to said property from J. W. Ozment to appellants on the 6th 
day of December, 1875, see 2 Smith’s Lead. Cas., 249, 253, 
254, 255; Noble v. Bosworth, 19 Pick., 314; Brightley’s 
Dig. of Sup. Ct. Rep., p. 427, title Fixtures, s. 6; 1 Bouv- 
ier’s Law Dic., title Frxrcres, item 7; 1 Wash. on Real 
Estate, see. 25; Hutchins rv. Masterson, 46 Tex., 551. 

II. If said safe and chest were in fact personal property, 
and the appellee had acquired a title to the same, prior to the 
bringing of his suit, by written conveyance from J. W. Oz- 
ment, the appellants could not be held legally responsible to 
appellee for damages for failure to deliver said safe and 
chest, the appellee having failed in his petition to allege or 
to show in evidence that appellee ever tendered to appellants 
the money necessary to compensate appellants for the dam- 
age to their property incident to the removal of said safe and 
chest, or to tender the money necessary to pay laborers to 
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effect the removal, or to offer the necessary force and labor- 
ers at his (appellee’s) expense to effect the transfer of the 
possession of said property from appellants to appellee. 
(Hooban v. Bidwell, 16 Ohio, 509; Fletcher v. Howard, 2 
Aik., 115.) 


R. A. Reeves, for appellee. 

I. The safe and vault in controversy were personal chat- 
tels, and not fixtures to the house and lot, so that they would 
pass to appellants as purchasers of the house and lot, on De- 
cember 6, 1875, under their deed from Ozment. (Hutchins 
v. Masterson, 46 Tex., 554; McJunkin v. Dupree, 44 Tex., 
500; Cole v. Roach, 37 Tex.,.413; 2 Smith’s Lead. Cas., 
248, 254; Walker v. Sherman, 20 Wend., 686; Cook v. 
Whiting, 16 IIl., 480.) 

If. The conveyance by Ozment to Moody & Jemison of 
other property estops them from claiming the safe in coutro- 
versy. 


Bonner, Assocrtate Justice.—This case involves the dis- 
cussion of the subjects of fixtures to the extent of deciding 
that if the iron safe and chest in controversy is, under the 
circumstances disclosed by the testimony, a fixture, it is a 
removable one, the sale of which does not come within the 
provisions of the statute of frauds. 

Appellee, David A. Aiken, on the 11th day of September, 
1876, brought suit against J. W. Ozment and appellants, 
Moody & Jemison, to recover an iron safe and burglar-proof 
combination-lock chest, of the alleged value of $1,600. He 
claims to have been the owner thereof on and since the Ist 
day of January, 1876, and that the defendants had refused to 
deliver the same to him on demand, but claimed title thereto 
in themselves; that the use of said property was of the value 
of $25 per month since said date, and claims this as damages 
for the wrongful detention of the same. 

Appellants, Moody & Jemison, answered by general denial 
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and special plea, in which they claimed title to the property 
by reason of the same having been a fixture attached to a 
house and lot of land which they had purchased from the 
said Ozment. 

The plaintiff replied, and claimed title in himself by sale 
of said safe and chest, also from Ozment. Judgment by 
default was taken against this last-named defendant. A jury 
was waived, the cause tried by the court, and judgment was 
rendered for the plaintiff for the safe and chest and writ of 
possession awarded; and in the event of failure to deliver 
the same, that the plaintiff recover the sum of $1,100, value 
of same, as proven; also, that he recover the sum of $154 
as damages for the wrongful detention. Motion for new 
trial, made by appellants, overruled. They appealed, and filed 
the following assignment of errors: 

“First. That the court erred in finding for the plaintiff 
against these defendants, because the facts show that the 
property sued for was real estate, and was the property of 
these defendants. 

“Second. That the court erred in permitting the witness 
Ozment to testify that these defendants agreed to release 
their claim to said iron safe, in consideration of the sale of 
three lots in the city of Palestine to them by said witness, on 
January 6, 1876, because the testimony of said witness showed 
that the pretended release was verbal, and not in writing, and 
was void on account of the statute of frauds. 

«Third. That the court erred in assessing the damages 
for the detention of said safe against these defendants at one 
hundred and fifty-four dollars, because the evidence shows 
that plaintiff declined to bear the necessary expense or to 
perform the labor necessary to remove the said safe from 
the brick vault in which it was inclosed and situated when 
he purchased it, and. out of which vault the said iron safe 
could not be removed without the labor and expense of mak- 
ing an opening in or removing the casement; and defend- 
ants were not bound to go to any expense or to do any dam- 
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age to their own building to make delivery of said safe to 
the plaintiff.” 

The first and second alleged errors assigned present the 
principal questions in the case, and will be considered to- 
gether. 

At one time the law of fixtures was seemingly more an 
arbitrary designation of things which were and which were 
not fixtures than defined rules founded on certain and fixed 
principles. More recent decisions have, however, to some 
extent, brought order out of this confusion, and have estab- 
lished for our guidance certain rules founded on reason and 
custom. These make the true test of a removable fixture at 
least to depend not so much on the mere fact of “a ligature, 
a bolt, or a screw” as upon constructive annexation, the in- 
tention of the party in making the same, and the relation 
which the article bears to the uses of the freehold. (Ilutchins 
v. Masterson, 46 Tex., 555; Teaff v. Hewitt, 1 Ohio St., 511; 
Ottumwa Mill Co. v. Hawley, Iowa Sup. Ct., cited in 3 C. L. 
Jour., 657; Hare & Wallace’s Notes to Elwes v. Mawe, 3 
East, 38; 2 Smith’s Lead. Cas., 196.) 

The leading case of Elwes v. Mawe, supra, is said to be 
chiefly celebrated as having decided that there are cases in 
which things annexed to the freehold may be disannexed and 
carried away by some person claiming a property in them as 
against the owner of. the freehold. 

If this distinction between that class of fixtures which are 
so annexed and incorporated into the freehold as to become 
a part of the same, and which are not removable as a matter 
of right, against the consent of the owner, and that class 
which are not so incorporated, is kept in’ view, it is believed 
that much of the difficulty on this vexed question can be 
obviated, and many of the apparently conflicting decisions 
can be reconciled. 

When the article annexed is an accessory necessary to the 
enjoyment of the freehold, and was erected for the benefit 
of the inheritance and as an addition thereto, then, as a gen- 
eral rule, it becomes a fixture which partakes so much of the 
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realty that its ownership rests with the fee to the land, and it 
is not subject to removal, except by consent. 

But when erected for a mere temporary purpose, and with 
the express or implied agreement or intention that it shall 
not be a permanent annexation to the freehold, then, as to a 
trade fixture at least, for reasons of public policy, and “in _ 
favor of trade and to encourage industry,” it becomes a fix- 
ture removable against the will of the owner of the freehold, 
if effected at the proper time. 

We find in digests reference to adjudicated cases upon the 
subject of bank safes as fixtures; (Folger v. Kenner, 24 La. 
Ann., 436, cited in 4 U. S. Dig., N. 8., 317, see. 8; Dostal v. 
McCaddon, 85 Iowa, 318, cited in 2 C. L. Jour., 147;) but as 
we have not access to the reported cases in full, and as this 
case, under the view we take of it, will not be remanded, it 
is not necessary to determine whether or not the safe in ques- 
tion is a fixture. If we should hold it to be a fixture, i 
would be of that class above designated as a removable fix- 
ture, and the sale of which would not come within. the pro- 
visions of the statute of frauds. 

In the sixth edition of 3 Parsons on Contracts, 34, it is said 
that a contract for the sale of removable fixtures is not within 
the statute of frauds. 

In Brown on the Statute of Frauds, sec. 234, it is said: “In 
the case of fixtures which are in no sense incorporated with, 
but merely annexed to the freehold, the rule is well settled, 
that the fourth section does not apply to render verbal con- 
tracts for the sale of them inoperative. As has been correct- 
ly observed, a transfer of fixtures simply seems to be nothing 
more than a transfer of the right which the vendor has to 
sever certain chattels attached to the soil, but not part of the 
freehold ; °—citing Chitty on Contracts, which fully sustains 
this view. 

In a recent work on Fixtures, in considering the question 
of their sale, as such, irrespective of the sale of the real estate 
to which they are attached, it is said: “And here it may be 
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affirmed as a rule, that things by their annexation to the land 
lose their character of goods and chattels, and yet the right 
to fixtures is not an interest in land. It would seem to fol- 
low, therefore, as a corollary from this proposition, that fix- 
tures which a party has the right to sever and take away from 
the land might be transferred by the same means and forms 
that personal chattels of equal value might be passed from 
one party to another; and the better opinion is in accordance 
with this view. * * * 

“When the contract relates to a transfer of fixtures to- 
gether with the land, of course it falls within the provision 
of the statute of frauds requiring a memorandum in writing; 
and in such case any agreement for the sale or valuation of 
the fixtures, although it may be of a chattel interest only, 
must doubtless be in writing, and executed according to the 
formalities of the statute.” (Tyler on Fixtures, 728, 168. 
To the same effect is Roberts on Fraud, 125.) 

This does not conflict with the case of Hutchins v. Master- 
son, 46 Tex., 555. The proposition, as there announced, was 
based upon the hypothesis “that the mill was annexed to and 
part of the land.” 

Under the authority of the case of Hutchins v. Masterson 
and others cited above, the intention of the parties becomes 
a controlling element in the determination of the question, 
whether a particular annexation has or has not assumed the 
character of a fixture. 

From the evidence in this case, the doubt and controversy 
in regard to the character of the annexation in issue here 
seem to have been determined by compromise and agree- 
ment of the parties themselves, by the payment to appellants, 
by J. W. Ozment, of property in value nearly equal to that 
of the safe and chest. (Cook v. Whiting, 16 IIl.,‘480.) 

This of itself might be sufficient upon which to base our 
decision of this issue between the parties; but when taken in 
connection with the fact that, in our opinion, the sale is a 
legal one, we think it conclusive. F 
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As regards the third error assigned, it might be sufficient 
to say that neither the issues raised by the pleadings nor the 
evidence in the case place the failure to deliver the property, 
on demand therefor, upon the ground of want of tender of 
money to place the same in condition so that it could be re- 
moved, but upon that of ownership in the appellants. How- 
ever, in Shoemaker v. Simpson, Kan. Sup. Ct., 1875, reported 
in 3 C. L. Jour., 132, it is held, that a suit may be instituted 
for a fixture without previous demand, where the defendant 
obtained possession of the same without the consent of the 
owner, and held it without lawful right, claiming to be the 
owner himself. 

There being no error apparent in the record, the judgment 
below is affirmed. | 

JUDGMENT AFFIRMED, 





J. W. Britt et At. v. F. L. Lowry. 


1. APPEAL BOND.—Where judgment in the District Court is for land 
and damages, on appeal, the appeal bond must be in double the 
amount of the money judgment and of costs. 

2. Same.—Judgment below was rendered for a tract of land and $2,600 
damages; appeal bond was for $1,000; the costs amounted to 
$141.38; 2 motion to dismiss for want of sufficient appeal bond 
Was sustained. 


AppeaL from Upshur. Tried below before the Hon. M. H. 
Bonner. 

Motion to dismiss for insufficiency of the appeal bond. 
The facts are given in the opinion. 


Reaves ¢ Dodd, for motion. 
M. L. Crawford, contra. 


Moore, Cuter Justice.—The appeal bond in this case is 
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not in double the amount of damages adjudged against ap- 
pellants in the District Court, and is therefore insufficient to 
.support the appeal. (Paschal’s Dig., art. 1491.) 

Whether the recovery is for damages to real or personal 
property, is of no moment. The appeal suspends the judg- 
ment and forces appellee to risk the ability of appellant at a 
future day to pay the amount adjudged against him, if the 
appeal should be affirmed by this court. The plain language 
of the several sections of the statute, (Paschal’s Dig., arts. 
1491, 1492,) authorizing and regulating appeals to this court 
from judgments of the District Court, shows beyond all ques- 
tion that while it was the purpose of the Legislature to allow 
appeals where the judgment was for the recovery of land 
on a bond “for costs of suit and damages on appeal,” that 
appellants should not delay and endanger appellees in the 
collection of money adjudged to them, whether for debt or 
damages, unless bond is given in double the amount of debt 
or damage “ for the prosecution of the appeal with effect, and 
performing the sentence, judgment, or decree” of this court. 
Where an appeal is prosecuted from a judgment of the Dis- 
trict Court for the recovery of land, the result of the judg- 
ment is fully secured to appellee, if the judgment is affirmed 
in this court, by reason of its operating as a specific lien upon 
the land pending the appeal. This, unquestionably, is a bet- 
ter security than any character of bond. But it would cer- 
tainly be most unreasonable to infer, because the recovery of 
the land, if the judgment is atlirmed, has been thus secured 
beyond all question, that no security whatever is to be given 
for the damages adjudged for its use and occupation or waste, 
which may have been recovered in the same action. The 
statute authorizes it; and usually, as a matter of convenience, 
the recovery of land and damages for its use and occupation 
are sought in the same action. But certainly, if the plaintiff 
chose to do so, he might bring one action for the land and 
another for mean profits. Certainly no one would insist, if 
he should recover damages in a suit of this character, that 
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the defendant could appeal without giving bond in double 
the amount of the judgment. It would be altogether illogi- 
cal, as we think, to conclude, because land may be recovered ° 
and damages for its use and occupation adjudged in the same 
action, when this is expressly authorized by the statute, that 
the judgment is not of the same efficacy and value to the 
plaintiff as if he had prosecuted to a like result separate suits 
on the causes of action thus blended. Such, however, would 
be the result, if we were to hold that this appeal can be 
maintained by appellants without giving bond in double the 
amount of the damages adjudged against them. This we 
eannot do. On the contrary, we have no hesitancy in saying 
that the motion must be sustained and the appeal dismissed 
for want of a sufficient bond. And it is so ordered. 


APPEAL DISMISSED. 


[Justice Bonner did not sit in this case.] 





Tuz Houston AND GREAT NortToeRN Rar~roap Co. v. R. 
G. Mrapor, ADM’R. 


1. PRINCIPAL AND AGENT—NEGLECT OF A DUTY.—Where a person 
is bound to perform an act as a duty, he intrusts its performance to 
another at his peril, and upon failure of such person to perform it, 
whether he stood in the relation of contractor or of servant, the per- 
son on whom the duty rests is liabie for such failure or neglect. 

2. EMINENT DOMAIN—RIGHT OF WAY.—Where the State, by virtue 
of the right of eminent domain, authorizes the appropriation of pri- 
vate property, such a right can only be exercised under the protee- 
tion of the legislative grant, and under the conditions and liabilities 
which the statute attaches to the grant. 

38. DUTY IMPOSED BY GENERAL RAILROAD ACT TOUCHING INCLO- 
SURES.—The statute (Paschal’s Dig., art. 4925) evidently implies that 
railroads are to be so constructed as to preserve inclosures unim- 
paired. 

4. SAME—NEGLECT OF CONTRACTOR OF DUTY CREATES LIABILITY 

OF THE RAILROAD COMPANY.—The duty of placing stock-guards, 
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preserving or supplying the fences, so far, at least, as on the right of 
way, and protecting the inclosure from injury, in the construction of 
a railroad, is a duty from the railroad company to the proprietor of 
the inclosures through which the road passes, annexed by statute to 
the privilege granted the corporation ; and for the failure to perform 
such duty the railroad company is liable, though resulting from the 
negligence of a contractor in the construction of the road. 

5. SAME.—A duty to the public or to an individual cannot be devolved 
upon a contractor, and a judgment against a railroad company for 
damages to growing crops, injured by the negligence of a construc- 
tion contractor and his servants, held to be proper. 

6. SAME—CONSENT.—The consent given to the coastruction of a road 
would not relieve the railroad company from the duties prescribed 
by the statute granting them their right of way, touching inclosures. 


APPEAL from Smith. Tried below before the Hon. M. H. 
Bonner. 
The facts are stated in the opinion. 


Jones & Henry, for appellant.—We proceed to the discus- 
sion of the legal question, whether Sheppard & Henry, the 
contractors, and their servants, were the servants of defend- 
ant, and the defendant therefore liable to plaintiff for the in- 
juries to plaintiff’s intestate’s crops of grain, occasioned by 
the negligence of Sheppard & Henry and their servants while 
constructing the road through plaintiff’s intestate’s prem- 
ises ? 

Do the facts show that Sheppard & Henry were contract- 
ors, employed by defendant to construct its road through 
plaintiff’s intestate’s premises, and did they have an inde- 
pendent control of the work while they were so constructing 
it? Ifso, then they were not the servants of defendant, and 
defendant is not liable for the acts of negligence committed 
by them and their servants while they were constructing 
defendant’s road through plaintiff’s intestate’s premises. 

In reference to the liability of railroad companies for the 
omissions of contractors and their agents, it is said, in 1 Red- 
field on the Law of Railways, sec. 129, p. 503: “The gen- 
eral doctrine seems now firmly established, that the company 
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is not liable for the acts of the contractor’s servant, where 
the contractor has an independent control, although subor- 
dinate, in some sense, to the general design of the work. The 
distinction, although but imperfectly defined for a long time, 
has finally assumed. definite form, that one is liable for the 
act of his servant, but not for that of a contractor or of the 
servant of a contractor.” In note 1 to the above authority 
a number of cases are referred to by the author in support 
of the law as laid down by him. 

In Pierce on American Railroad Law, p. 235, in speaking 
of the responsibility of railroad companies for the torts of 
contractors and their servants, the law is thus stated: “ The 
company is, in general, responsible for the torts of only such 
persons as sustain towards it the relation of agents or serv- 
ants. It is important to ascertain what circumstances create 
this relation, so as to determine its liability. The relation of 
principal and agent, of master and servant, does not subsist 
when the employé exercises an independent employment and 
is not under the immediate direct#n of the employer.” 

In Shearman & Redfield on Negligence, sec. 79, it is said: 
“Tt appearing, from the definition which we have given of a 
contractor, that he is not the agent or servant of his em- 
ployer in relation to anything but the specific results which 
he undertakes to produce, it follows that his employer is not 
responsible to third persons for his negligence or for the neg- 
ligence of his servants, agents, or sub-contractors in the exe- 
cution of the work.” (See also sec. 81.) 

We think the law on this subject, announced in the text- 
books to which reference has been made, is fully sustained 
by the current of judicial decisions on the subject. (Steele 
v. Southwestern Railroad Co., 16 C. B., 550; Hilliard vr. 
Richardson, 3 Gray, 349, 352; Young v. New York Central 
Railway, 30 Barb., 229; Kelly v. New York, 11 N. Y., 432; 
Cincinnati v. Stone, 5 Ohio St., 38; Barry v. City of St. 
Louis, 17 Mo., 121; Railroad Co. v. Hanning, 15 Wall., 649; 
Eaton v. European and Northern Railway Co., 8 Am. Law. 
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Rep., 430; Houston and Great Northern Railway Co. v. Van 
Bayless, decided by Texas Court of Appeals in 1876.) 

That there are some cases that seem to be in conflict with 
the law as laid down in the cases to which we have referred, 
we admit; but we doubt,if any cases can be found that con- 
flict with the authorities, where the injuries charged are the 
results of mere acts of omission or negligence in the perform- 
ance of a work already commenced, and not of a trespass in 
going on the premises in the first instance. 

In the case before the court, according to the testimony, 
the injury to plaintiffs intestate’s crops of small grain was 
caused by the contractors and their servants in letting down 
the fences near the road they were constructing and neglect- 
ing to put them up, and in not keeping the gates opening 
into the close, that had been erected by plaintiffs intestate 
himself for the purpose of keeping stock out of his close 
_ while the road was being constructed through it, closed, when 

passing out of and into the close. 

If these were such actsa@s the contractors and their serv- 
ants were authorized to do—we mean the acts of negligence 
mentioned—by the charter of defendant, then defendant 
would be liable for them, though Sheppard & Henry acted 
under a contract with it and had an independent control of 
the road they were constructing; but. otherwise, if the acts of 
negligence were violative of defendant’s charter. (Pierce on 
Am. R. R. Law, p. 241.) 

It cannot be pretended that the acts of negligence by which 
plaintiff’s intestate’s property was damaged are authorized by 
defendant’s charter. We take it, then, that the facts in this 
case show that it is within the general rule, in regard to the 
liability of railroad companies for the acts of omission or 
negligence of their contractors and their servants, laid down 
in the text-books to which we have referred, and not an ex- 
ception to it. We submit, that we have shown that the fourth 
special charge asked for by-defendant is in harmony with 
this general rule, and that it was warranted by the facts of 
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the case. Therefore we maintain that the court erred in 
refusing it, * * * 


Reaves § Dodd, for appellees, cited Redfield on Railways, 
pp. 255, 257; Paschal’s Dig., arts. 4922, 4925; Const. of 
1869, art. 1, sec. 14; B. B. B. & C. R. BR. Co. v. Ferris, 26 
Tex., 601; Shear. & Red. on Neg., sec. 84; City of Buffalo 
v. Holloway, 7 N. Y., 493; Storrs v, Utica, 17 N. Y., 104; 
Vermont Central R. R. Co. v. Baxter, 22 N. H., 372. 


GouLtp, Associate Justice.—This suit was instituted on 
behalf of the estate of Thomas Meador, deceased, to recover 
damages of the Houston and Great Northern Railroad Com- 
pany for an alleged trespass in entering upon the premises 
of the intestate and constructing their road through his in- 
closed farm, tearing down the fence, and failing and refusing 
to build suitable stock-gaps, by reason whereof it was charged 
that stock entered the field and damaged the growing crop 
of small grain. 

The defendant’s special answer was, that the road was con- 
structed not by its servants or agents, but by contractors em- 
ployed under a written contract, who had exclusive control 
of the road and everything used in its construction, claiming 
that the alleged damages, if any, were occasioned by the 
negligence of said contractors and their servants, or by other 
persons than defendant or its servants. 

The construction of the road through the land of Thomas 
Meador was commenced, as was shown on the trial, in Sep- 
tember or October, 1873, and was completed by the contractors 
in April following, when it was turned over to the railroad 
company. Sheppard & Henry contracted with defendant to 
build the road according to specifications. “They were to 
furnish, and did furnish, the labor, materials, and implements 
necessary to do the work, including everything, except en- 
gines, cars, engineers, and firemen, having exclusive control 
during construction, subject only to the general supervision 
6 
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of the work by the chief engineer of defendant and his assist- 
ant.” There was evidence that Thomas Meador, who was 
then living, “refused to give the right of way through his 
farm, and stated to the agent of the company that the com- 
pany could go ahead with their road through his farm, but it 
would have to pay him damages for it.” The road passed 
through one hundred and fifty acres, inclosed by a fence, 
seventy or eighty acres of which were sowed in wheat and 
other small grain. There was evidence that the fence, where 
the road enters and leaves the field, was torn down for twenty 
or thirty yards, put up again, and afterwards torn down again 
and again put up; that no cattle-guards were constructed 
until April, 1874, about the time the road was finished; 
that Thomas Meador, for the protection of his grain crops, 
erected, about Christmas, a gate where the road enters his 
farm and one where it passes out of it; that stock got into 
the farm, while the road was being constructed, at the places 
where the fence was torn down, and damaged the growing 
crop, there being evidence as to the amount of damage. It 
appeared that after the road was completed, and after Thomas 
Meador’s death, his heirs and distributees instituted proceed- 
ings under the statute, and recovered and received damages 
for the right of way. There was evidence on the part of 
defendant tending to establish that there was no negligence, 
as to the fences, &c., on the part of the contractors, and that 
the damage, if any, was the result of the acts and trespasses 
of.other persons. 

The charge of the court allowed the plaintiff to recover 
only for damages occasioned by the trespass of stock which 
entered the farm “by reason of failure of defendant to have 
proper cattle-guards or stops” placed where the road entered 
and left the farm. In one part of the charge the court tells 
the jury that the general rule is, that where a railroad is con- 
structed by a contractor who has independent control of his 
own employés, though the general design and result of the 
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work are subject to the supervision of the agent of the com- 
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pany, then, for any damage occasioned by the negligence or 
misconduct of such contractor or his employés, the railroad 
company is not liable. But the charge immediately pro- 
ceeds: “If, however, the testimony in this case should show 
either that the defendants, their servants or employés, or 
that Sheppard & Henry, or other party with whom the de- 
fendants contracted to have their road constructed, by their 
servants or employés entered upon the alleged farm of the 
said Thomas Meador, as charged by the plaintiff, for the 
purpose of constructing said railroad, without first having 
obtained the consent of the said Thomas Meador, or without 

having first obtained the right of way thereover by the vol- 

untary act of the owner of said farm, or without having first 

instituted proceedings to condemn said right of way under 

the provisions of the statute in such cases made and pro- 

vided, then the defendants, if the evidence under the law of 

the charge would otherwise justify it, would be liable for 

damages to said alleged growing crop by reason of. trespass 

of cattle, occasioned by the failure to place proper and sufh- 

cient cattle-guards or stops at the points where said railroad 

entered and left said farm.” 

The trial résulted in a verdict and judgment for plaintiff 
for $270.54, and the court refusing to grant a new trial, the 
railroad appeals. It is proposed to notice only those assign- - 
ments of error which have been insisted on in the brief of 
counsel for appellant. The main question in the case is thus 
stated by counsel: 

The fourth assignment of error by the defendant is sub- 
stantially as follows: “The court erred in refusing to give 
the special charge asked by defendant, which reads as fol- 
lows: ‘If the evidence shows that the portion of defendant’s 
road that was being constructed over the inclosure on which 
the small grain is alleged to have been growing was being 
constructed by contractors, and that it was exclusively under 
the control of such contractors for the purpose of construction, 
and the work was being done by the servants of the contract- 
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ors, and that if the fences around said inclosure were broken 
or removed the same w as done by the servants or agents of 
such contractors, in that case the d: amages, if any, resulting 
from the acts or omissions of such servants or agents would 
be chargeable to such contractors, and not to the defendant 
in this case, in that the relation of master and servant does 
not exist in such a case between defendant and contractors ; 
but that the contractors are independent, and have an inde- 
pendent control of the road, and are therefore alone respon- 
sible for injuries done by themselves or their servants. ’’ 
The court, as we have seen, had substantially given this 
charge, but had qualified it by recognizing as an exception 
to the rule, that if the construction was attempted under such 
circumstances as to make an entry on the premises for that 
purpose a trespass, the defendant was liable notwithstanding 
the contract. Under the evidence, it was for the jury to say 
whether Meador had consented to the entry on his premises 
or not. If the principle stated by the court be the law, it 
_Was appropriate to the case, and the court did not err in 
refusing to give the charge asked without the qualification. 
The principle i is thus stated in an elementary work on Neg- 
ligence: “Where a contractor is employed to do an unlawful 
act, * * * a person injured by such unlawful act, or by 
any result of it, may recover damages from either the con- 
tractor or the employer, or both. This, however, is a rule 
entirely distinct from any question of negligence, although 
the particular injury recovered for may be the consequence 
of the negligence of persons employed upon the work, No 
amount of care would exonerate the parties who authorized 
‘the wrongful act. Their liability arises from the fact that 
they instigated and received the benefit of a trespass.” (Shear. 
& Red. on Neg., sec. 84; Pierce on Am. R. R. Law, p. 23 
Creed v. Hartmann, 29 N. Y., 591; Congreve v. Smith, 18 
N. Y., 79; Whart. on Agency, sec. 474, and authorities 
cited; Whart. on Neg., sec. 186.) 
But if it were conceded, as claimed by appellant, that the 
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evidence established the assent of Thomas Meador to the con- 
struction of the road, reserving the right to compensation aft- 
erwards, the charge asked was properly refused, because the 
duty of placing cattle-guards or stops at the points of entering 
and leaving the inclosure devolved by statute on the railroad, 
and the existence of the contract is no excuse for the failure 
to perform it. The principle, that “if the injury complained 
of is the consequence of the neglect of a duty which was in- 
cumbent on the person for whose benefit the work was done, 
and not upon the contractor, the existence of the contract is 
no defense to the former,” is said to be “obvious,” and is 
believed to be well established.. (Shear. & Red. on Neg., 
sees. 83, 84; Wood on Mast. and Serv., see. 316, and refer- 
ences; Whart. on Neg., sees. 184, 185; Whart. on Agency, 
sec. 485.) ° 

In its broadest or most general form, the proposition has 
been laid down, “that where a person is bound to perform 
an act as a duty, he intrusts its performance to another at his 
peril; and upon failure of such person to perform it, whether 
he stood in the relation of contractor or of servant, the per- 
son on whom the duty rests is liable for his neglect.” (Wood 
on Mast. and Serv., sec. 316, p. 625, citing Pickard v. Smith, 
4 L. T., (Eng.,) N. 8., 470.) 

For the purposes of this case a rule less general will suffice. 
Where the State, by virtue of the right of eminent domain, 
authorizes the appropriation of private property, such a right 
ean only be exercised under the protection of the legislative 
grant, and under the conditions and liabilities which the stat- 
ute attaches to the grant. (Pierce on Am. R. R. Law, 241; 
Lesher v. Wabash Nav. Co., 14 Ill., 85; Vermont Cent. R. 
R. Co. v. Baxter, 22 Vt., 372; Gardner v. Smith, 7 Mich., 
410; City of Detroit ». Corey, 9 Mich., 191; Hilliard v. 
Richardson, 3 Gray, 353-364.) 

Says a recent law writer, citing primarily a recent English 
case not accessible at this place: «“ Where certain privileges are 
granted by the Legislature, the body or individual is bound, 
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at his peril, to see that the privilege is exercised in strict con- 
formity to the letter and spirit of the act conferring it, and 
liability attaches for all injurious consequences of a failure 
in that respect, although the injuries result from the act of 
a contractor intrusted with the execution of the work con- 
templated.” (Wood on Mast. and Serv., sec. 316, citing 
Hole v. Sittingbourne R. R. Co., 6 H. & N., 488, and other 
cases.) 

The statute reads: “Each and every railroad company 
whose railway passes through a field or inclosure is hereby 
‘required to place a good and sufficient cattle-guard or stop at 
the points of entering and leaving such field or inclosure, 
and keep them in good repair; and in case an inclosure or 
field through which a railway passes shall be enlarged,” &c., 
proceeding to provide for that and other contingencies. (Pas- 
chal’s Dig., art. 4925.) The statute, in terms, only requires 
the construction of cattle-guards; but it is evidently implied 
that the railroad is to be so constructed as to preserve the 
inclosure unimpaired. Cattle-guards are only needed where 
the trains pass through private fences on the track, and 
are a substitute for fences. If Meador had given the right 
of way and agreed on the compensation therefor, it would be 
implied, unless the contrary appeared, that all reasonable 
precautions were to be taken to prevent injury to the grow- 
ing crop in the field through which the road was authorized 
to be built. And certainly where the right is only acquired 
through the exercise of the right of eminent domain, it is not 
more extensive than is reasonably acquired for the construc- 
tion of the road. We cannot doubt that the duty of placing 
stock-guards, preserving or supplying the fences, so far, at 
least, as on the right of way, and protecting the inclosure 
from injury in the construction of the road, was a duty to the 
proprietor from the railroad, annexed by statute to the privi- 
lege granted the corporation, and that the failure to perform 
that duty is unexcused, though its non-performance may have 
resulted from the negligence of a contractor. 
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The charge asked embraced a general principle, which has 
been recognized by the Court of Appeals in a well-considered 
opinion, reviewing the authorities. (Houston & G. N. R. R. 
Co. v.. Van Bayless.) The correctness of the conclusion 
reached in that case is not doubted. While the road was 
being constructed by independent contractors, (the same 
road and contract as in this case,) a construction train ran 
over and killed a mule belonging to Van Bayless, and it was 
held that the railroad company was not liable. There was 
no duty to Van Bayless devolving upon, and neglected by, 
the railroad, nor was any trespass on him or his rights inci- 
dent to the proper performance of the contract. The case 
turned upon the general question as to whether the contract- 
or was the servant or agent of the railroad in running the con- 
struction train. 

The principle, that a duty to the public or to an individual 
eannot be devolved on a contractor, has been enforced in 
numerous cases. (Storrs v. City of Utica, 17 N. Y., 104; 
Water Co. v. Ware, 16 Wallace, 566; Milford v. Holbrook, 
9 Allen, 19; Clark v. Fry, 8 Ohio St., 359; 12 Ill, 188; 49 
Ill., 476.) 

If no case has been produced where it has been applied in 
favor of a party through whose inclosure a railroad was con- 
structed, it may also be said that no such case has been cited 
in which the question was made and considered. 

The court did not err in refusing the charge asked. The 
only othe? assignment of error urged, viz., that the verdict 
of the jury is contrary to the law and the evidence, seems to 
be based on the proposition already passed upon. If the evi- 
dence that the failure to place cattle-guards caused the tres- 
pass of stock, was somewhat unsatisfactory, we cannot say 
that it was insufficient to support the verdict. Especially 
would we hesitate to reverse the case on such grounds, when 
our views of the duty and liability of the railroad are such 
as are here expressed. 


We have not considered errors assigned by appellees, as 
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they disclaim any desire for a reversal. The judgment is 


affirmed. 
JUDGMENT AFFIRMED. 


[Justice Bonner did not sit in this case.] 








Tuomas S. Buack v. Saran J. Rockmore. 


1, HOMESTEAD—TRUST DEED AVOIDED BY DEATH OF HUSBAND.— 
The sale of a community homestead of an insolvent estate after the 
death of the husband, and after the wife had filed the bond, inventory, 
and appraisement required by the prebate act of 1870, (Paschal’s 
Dig., arts. 5494, 5497.) made under a deed of trust, with power of 
sale, executed by the husband and wife, does not vest title as against 
the homestead right of the widow. 

2. VOID SALE OF TRUST PROPERTY.—A credit made on the note se- 
cured by such trust deed by such sale should be cancelled. The fail- 
ure of title under the sale gave the right to judgment for the origi- 
nal indebtedness in favor of the holder of the note. 

8. VENDOR'S LIEN.—To the extent that a debt secured by such deed of 
trust was for the purchase-money, it can be enforced against the 
land, unless otherwise waived than would result from the execution 
of the deed of trust. 


AppEAL from Panola. Tried below before the Hon. R. 8. 
Walker. 


The facts are fully given in the opinion. 


A. M. Carter, for appellant.— The effect of our statute 
governing the settlement of the estates of decedents works a 
revocation of the power to sell contained in a mortgage or 
deed of trust, not that the power to sell dies of itself, or is 
extinguished or revoked upon the death of the constituents, 
but that effect is produced upon this power by our statute 
governing the settlement of such estates. The appellant in- 
sists that, under the laws in foree and the facts of the case 
at bar, no such effect was produced upon the power given to 
him to sell. In the case of Robertson v. Paul the court say: 
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“Repeated decisions have settled that a mortgage is a ‘claim 
for money’ within the meaning of the statute, (art. 1156,) 
which must be presented to the administrator for allowance 
and to the chief justice for approval before it can be enforced, 
(Graham v. Vining, 1 Tex., 659; Danzey v. Swinney, 7 Tex., 
625; 11 Tex., 94; 12 Tex., 43.) The mortgage or other evi- 
dence of the debt secured by it must be presented, ‘accom- 
panied by an affidavit, in writing, that the claim is just, and 
that all legal offsets, payments, and credits known to the affi- 
ant have been allowed,’ before it can be allowed by the admin- 
istrator or approved by the chicf justice. (Art. 1158.) And 
it must be allowed and approved before payment can be 
required, or legally made by the administrator, otherwise 
than upon his own personal responsibility, in case there 
should not be assets sufficient to satisfy the preferred claims, 
After the mortgage has been ‘allowed and approved, or 
established by suit,’ the manner of proceeding to enforce 
it is prescribed by the statute. (Art. 1168.) Although it is 
i privileged claim, and has a preference over debts generally 
which are not secured by a lien, yet there are certain enu- 
merated debts which have preference, by the statute, over 
debts secured by mortgage or other lien; as, funeral expenses, 
expenses of the last sickness, and expenses of administration, 
including the allowance to the widow and children; and the 
expenses incurred in the preservation, safe-keeping, and man- 
agement of the estate. (Art. 118%.) These provisions of the 
statute, requiring the mortgage to be duly presented for 
allowance and approval, and giving the enumerated claims 
a preference in the order of payment, would be defeated if 
the mortgagee can proceed, as in this instance, to enforce it, 
under the power to sell, irrespective of the statute. That the 
mortgage contains a power to sell does not change its essen- 
tial character. It is still a security, and nothing but a secu- 
rity, for the payment of a debt. The principal thing is the 
debt; the mortgage is but an incident. The debt remains 


as a demand against the estate, of the same and no higher 
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grade in consequence of the power contained in the mort- 
gage. It comes within the letter and policy of the law, 
which require the presentation of the claim, and which post- 
pone its payment to other preferred claims. To permit its 
enforcement otherwise than as the statute prescribes, would 
be to defeat the express requirements aud manifest policy of 
the law.” This case has been quoted and approved in Fort- 
son v. Caldwell, 17 Tex., 627; Boggess v. Lilly, 18 T'ex., 205; 
Cunningham v. Taylor, 20 Tex., 129; MeMiller v. Butler, 2 
Tex., 406; Buchanan v. Monroe, 22 Tex., 542; Blair v. Thorp, 
33 Tex., 49; Reeves v. Petty, 44 Tex., 254; and in no case 
has the same been modified or enlarged, unless it be in the 
ease of Westbrooks v. Jeffers, 35 Tex., 87, and in this latter 
case it cannot stand as establishing any doctrine inconsistent 
with the doctrine enunciated in Robertson v. Paul, which 
was based entirely on good sound principles; and any at- 
tempt to change, alter, or modify this would be subversive 
of the very best principles of our law. 

The appellee filed an inventory and appraisement of the 
community property of herself and husband, and gave bond 
under the thirty-third and thirty-sixth sections of the act of 
August 15, 1870. This was done on the 17th of February, 
1873. Appellant’s note did not become due until the 23d of 
January, A. D. 1875. And then, if at all, his right to sell 
the property by virtue of the deed of trust was complete. 
The debt had not been #iid; the time for payment had 
arrived, and unless payment was made, or Black’s power to 
sell was in effect revoked by the then state of affairs, his 
sale would pass the title. When Black’s note became due, 
the laws that were then being applied to the settlement of 
the estate of J. J. Rockmore were to govern him in his 
action with his “claim,” and it cannot be said that the laws 
referred to in the case of Robertson v. Paul would have any 
applicability. The law did not “prescribe” the “manner” 
of tne proceeding to enforce the collection of this claim. 
The courts had nothing to do with this estate. The admin- 
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istration, if such it can be called, was independent of the 
Probate Court. There were no preferred claims; no order 
of the Probate Court necessary to sell land to pay debts, or 
for any other purpose. The surviving husband or wife could 
sell and make a good title to the homestead, (Dawson v. Holt, 
44 Tex., 174; Cordier v. Cage, 44 Tex., 532,) and the home- 
stead formed no part of the estate, and was not subject to 
administration. (See act of August 15, 1870, sec. 26.) In 
Cordier v. Cage, 44 Tex., 532, the court say: “The appellee 
having filed an inventory and appraisement of the commu- 
nity property of herself and deceased husband in the District 
Court of Panola county, she thereby rendered herself liable 
to be sued upon the community debts, for which it was made 
expressly liable; and, without any administration or further 
action in the Probate Court, she had the right to manage, 
control, and dispose of said community, real and personal, 
in such manner as may have seemed best for the estate, and 
of suing and being sued, with regard to same, in the same 
manner as during the lifetime of her husband.” (Tucker v. 
Brackett, 28 Tex., 338, 339.) . Or, in-other words, upon filing 
an inventory and appraisement of the community property 
of herself and deceased husband, the estate stood in relation 
to creditors as it did before the death of the husband. If 
the survivor was proceeded against, and judgment obtained 
upon a community liability, an execution would issue to be 
levied upon the community property. (Id.) Appellant, by 
his deed of trust, had in it a judgment and execution; and a 
party legally authorized to sell, and his power to sell not 
being revoked in effect by our peculiar system governing 
the settlement of the estates of decedents, Black’s sale did 
pass the title. As to the question of vendor’s lien, we think 
that the fact of Black’s taking a new note from the vendee, 
in lieu of the original purchase-money note, even if the new 
note did include other amounts, and even if he did take a 
mortgage lien on the land, that still he did not lose the ven- 
dor’s lien. (Carr v. Caldwell, 10 Cal., 8380, and authorities 
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cited.) A purchase-money mortgage will not extinguish the 
lien. (Anketel v. Converse, 17 Ohio, 11; Dodge v. Evans, 
43 Miss,, 570; Fonda v. Jones, 42 Miss., 792; Sanders v. 
McAffee, 41 Ga., 684; Durette v. Briggs, 47 Mo., 356; Car- 


Ss 
oS? 


rico v. Farmers’ Bank, 33 Md., 235.) Had Black taken per- 
sonal security on the new note he would have lost his ven- 
dor’s lien, or had he taken any other thing for security than 
the specific land he would have waived his vendor’s lien. 
(2 Story’s Eq. Jur., sec. 1226; Pinchain v. Collard, 13 Tex., 
338.) The true test is, Did the party holding the vendor's 
lien agree to discharge the land? If so, then the vendor's 
lien is lost; but if he holds on to the land, then this evi- 
dences the fact that he did not discharge the land as his 
security, and the vendor’s lien is not waived. 


B. M. Baker, for appellee, cited and discussed Bicknell v. 
Trickey, 3' Me., 273; 3 Long on Vendors, 623; Boss v. Ew- 
ing, 17 Ohio St., 500; Wasson v. Davis, 34 Tex., 167; Rob- 
ertson v. Paul, 16 Tex., 472; Blair vr. Thorp, 33 Tex., 49; 
Westbrooks v. Jeffers, 33 Tex., 88; Baxter v. Dear, 24 Tex., 
17; Stone v. Darnell, 20 Tex., 11; Ellis v. Singletary, 45 
Tex., 27. 


Bonner, Associate Justice.—This case decides that the 
sale of a community homestead of an insolvent estate, after 
the death of the husband and after the surviving wife had 
filed the bond, inventory, and appraisement required by the 
probate act of 15th August, 1870, (Paschal’s Dig., arts. 5494- 
_ 5497,) made under a deed of trust, with power of sale, pre- 
viously executed by the husband and wife, did not vest title 
in the purchaser over the homestead right of the wife; and 
also that, under the circumstances as disclosed by the plead- 
ings and evidence, the credit for the amount of the bid at 
such sale, which had been placed upon the indebtedness in- 
tended to be secured by the deed of trust, should have been 
eancelled, and judgment rendered for the plaintiff for the 
amount of this indebtedness. 
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The evidence in the case, as developed under the pleadings, 
is, substantially, that on the 23d of January, 1872, the appel- 
lee, Sarah J. Rockmore, and her husband, J. J. Rockmore, 
since deceased, made, executed, and delivered to the appel- 
lant, Thomas 8. Black, the promissory note mentioned in the 
pleadings for the sum of $365.23, due and payable three 
years thereafter; that the consideration of the note was this: 
one Daniels held a note for the sum of $124.50, given by 
J. J. Rockmore for part of the purchase-money of two hun- 
dred acres of land deeded to him -by Daniels and his wife 
on the 21st of November, 1870; that on the day of the 
date of the first-named note of $365.23 appellant Black 
and Daniels were at the house of J. J. and Sarah J. Rock- 
more, when and where Black paid to Daniels the sum of 
$124.23 for this purchase-money note, and the same was 
delivered to Black; he added to the amount thereof a debt 
for about $200, then due to him by J. J. Rockmore, mak- 
ing the sum of $565.23, and prepared the above-mentioned 
note for this amount, which was then signed by J. J. and 
Sarah J. Rockmore, and the note for $124.50 given up 
to her; that at the same time they executed and properly 
acknowledged a deed of trust on the two hundred acres of 
land, with power of sale, to secure the payment of this note 
for $365.25 ; that in the year 1873, and before the maturity 
of the note, J. J. Rockmore departed this life; and on the 
17th of February, 1873, thereafter, Sarah J. Rockmore filed 
in the proper court the bond, inventory, and appraisement 
under the above statute of August 15, 1870, which author- 
ized her to control, manage, and dispose of the community 
property without the necessity of a regular administration. 
This inventory showed that the estate had but little, if any- 
thing, more than the property exempt from forced sale; that 
subsequently, on the 22d of March, 1875, the deed of trust was 
foreclosed as therein provided for, and appellant Black became 
the purchaser of the land at the sum of $400, and deed made 
to him as such; that the land, at the date of the deed of trust 
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and ever since, was the homestead of Sarah J. Rockmore and 
her children, they occupying it as such at the date of the 
institution of the suit. Appellant Black brought this suit 
against the appellee, Sarah J. Rockmore, and seeks to recover 
the title to the land and judgment for the remainder due on 
the note; and in the event that it should be held that he did 
not acquire a valid title by the sale, then that the credit of 
$400 be cancelled, and that he have judgment for the debt 
and enforcement of the vendor’s lien. 

Defendant claims that her homestead right is superior to 
the lien created by the deed of trust, and prays that the cloud 
upon her title by its foreclosure be removed, and that the 
deed to plaintiff under said proceedings be cancelled. 

A jury was waived and the cause submitted to the court 
upon the questions of both law and fact together, and a gen- 
eral judgment was rendered for the defendant. Motion for 
a new trial was overruled. Plaintiff appealed, and made the 
following assignment of errors: 

1. That the court erred in not rendering judgment for the 
plaintiff. 

2. The court erred in not rendering judgment for plaintiff 
for the interest of Sarah J. Rockmore in the land sued for. 

3. The court erred in not condemning the land, and in not - 
decreeing the same to be sold to pay plaintiff the purchase- 
money of the land. 

4, The court erred in giving judgment for defendant, when 
it should have been for plaintiff, in any event. 

5. The court erred in overruling plaintiff’s motion for new 
trial. 

6. The court erred in not setting aside the credit of $400 
he gave on the note of defendant, and in not giving plaintiff 
a judgment against defendant for the whole amount of the 
note, interest, and costs, and in not rendering a judgment for 
the plaintiff for the land in controversy. 

The principal question in the case arises upon the legal 
effect of the death of J. J. Rockmore upon the subsequent 
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power to foreclose the deed of trust upon the homestead under 
the circumstances presented by the record. 

Whatever might be the individual opinion of some mem- 
bers of the court as now composed, were this an original 
question, we consider the case of Robertson v. Paul, 16 Tex., 
472, and which, in some of its features, is very analogous to 
the one now before the court, as conclusive against the exer- 
cise of such power, in case of an insolvent estate, at least, 
where there has been a regular administration. (McLane ». 
Paschal, 47 Tex., 370, and authorities cited.) In the case be- 
fore the court there was not a regular administration, but the 
appellee qualified, as surviving wife, under the special provis- 
ions of the statute above referred to. Does the fact that she 
so qualified without a regular administration take this case 
out of the rule laid down in Robertson v. Paul, supra, and 
other cases approving it ? 

As an abstract proposition, it would seem to accord fully 
with justice that both the husband and the wife and their 
estates should be bound by an express agreement, entered 
into with all the formalities of law, to make the homestead 
the security for an indebtedness created, perhaps, upon the 
very faith of this security. Such contracts, when coupled 
with power of sale by a trustee, have been repeatedly held 
valid, if executed in thd lifetime of the husband. (Jordan v. 
Peak, 38 Tex., 429.) 

As a limitation was placed upon the power to incumber 
the homestead, it is, perhaps, to be regretted that the distine- 
tion first intimated in the case of Sampson v. Williamson, 6 
Tex., 102, has obtained, by subsequent decisions approving 
it, which discriminated against this power when sought to be 
enforced under the safeguards of judicial process, and in 
favor of it when executed by the unrestrained will of a 
trustee, who generally is the beneficiary in the trust. (Peter- 
son v. Hornblower, 33 Cal., 266.) 

The present Constitution of this State—whether wisely or 
not remains to be seen—has taken away the right to incum- 
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ber the homestead by deed of trust, with power of sale or 
otherwise, as security for debts other than for the purchase- 
money or improvements thereon, and to this extent may be 
. considered as a legislative construction of the general policy 
of our State in this regard. (Const. of 1876, art. 16, sec. 50.) 

The decision of Robertson v. Paul was based upon the 
ground not that the death of the mortgagor would of itself 
operate as a revocation of the power, but that its subsequent 
execution would be inconsistent with our statute regulating 
the settlement of estates of deceased persons. (Paschal’s 
Dig., art. 1339.) 

From the early days of the Republic to the present time 
Texas has been the refuge of the unfortunate of other coun- 
tries. Her very existence as a government was conceived in 
her colonization laws. Her homestead and exemption laws, 
founded in wisdom and liberality, have ever been jealously 
guarded by her statesmen and jurists; and to this, doubt- 
less, as much as to any other cause, we are indebted for our 
rapidly-increasing population and the development of our 
industrial resources. Although there is a proper medium 
‘which a wise statesmanship should respect in the passage of 
such: laws, so that the rights of just creditors may be pro- 
tected as well as those of unfortunate debtors, it cannot be 
said, where one contracts with a knowledge, either actual or 
constructive, of existing laws, and takes the risk of a con- 
tingency which may happen under them to his prejudice, 
that he can afterwards legally complain, although seeming 
abstract injustice may be done him. Such considerations, 
doubtless, entered into the deliberations of those eminent 
jurists who decided the case of Robertson v. Paul. The pro- 
bate act of August 15, 1870, under which appellee in this case 
qualified, as surviving wife, has a similar section to that in the 
act of 1848 above referred to, and which controlled the decis- 
ion in that case. (Paschal’s Dig., art. 5674.) It also has a 
section to the effect that the exempt property forms no part 
of the estate. (Paschal’s Dig., art. 5487.) 
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It is well known to those who are familiar with the prac- 
tical operation of our community system, and our legislation 
and judicial decisions upon this interesting question, that 
while it worked well during the life of both the connubial 
partners, after the dissolution of the matrimonial partner- 
ship, by the death of one of them, in winding up the business 
it often involved the survivor in embarrassing difficulties and 
lawsuits. This was particularly the case where the deceased 
left a child or children. Unlike an ordinary partnership, it 
could not, as a general rule, be closed ont by a sale of the 
assets, payment of the debts, and division of the remainder; 
for one of the great purposes of the partnership, and which 
has ever been fostered and encouraged by divine and human 
laws and an enlightened public policy,—the rearing of the 
common offspring,—oiten still remained to be accomplished. 
Perhaps the endearments of the bereaved home, obtained by 
the labor and toil of the deceased partner and parent, would 
in some eases forbid that it should be sold, while in other 
eases it would be to the manifest interest of the remaining 
family that it should be disposed of and a more profitable 
investment made. Under the terms of our marital laws, one- 
half the property, after the payment of dé@bts, descended to 
the children, often minors, who were incapable of giving 
legal consent. This devolved upon the survivor the neces- 
sity of retaining the property, whatever might be the change 
of circumstances or the risks to himself and purchaser, in 
ease of sale, of being called upon years afterwards, when, 
perhaps, his evidence is lost, to defend the title at the unjust 
suit of some ungrateful child or a speculating purchaser. 

A regular administration would cause delay and expense, 
and frequently would not be adequate to ihe exigencies ot 
the case. To obviate this, the statute under cons.deration and 
the previous act of August 26, 1856, were passed, not, as it 1s 
believed, to divest those who availed themselves of their priv- 
ileges of any rights they had under the Constitution, laws, 
and settled policy of the State, but as a simple, inexpensive, 


- 
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and efficacious mode to carry on and ultimately wind up the 
partnership, the rights of both creditors and heirs being pro- 
tected by the required bond. The first act, of August 26, 
1856, was a part of the marital act. The statutes under con- 
sideration and the one now in force were made parts of the 
probate act. Proceedings under them are in the nature of 
special administrations, carried on by independent executors, 
under statutory provisions, in wills taking the estates from 
the control of the Probate Court; and we do not perceive, 
upon principle, why a different rule should be applied to them 
from that laid down in Robertson v. Paul, and do not think 
the court erred in this construction. 

In that case, however, as the mortgage, with power of sale, 
was given to secure the purchase-money, and as the merits 
of the case were fully before the court, although the sale 
made under the mortgage was set aside, the mortgage and 
claim secured by it were held to be valid and subsisting, and 
that they be certified to the Probate Court to be enforced. 

That the homestead right is subordinate to the vendor’s 
lien has been held in that and other cases, and has since been 
incorporated into our organic law. Kt has also been decided 
by this court that the mere fact that a new note was given 
for the purchase-money, or that it embraced other and differ- 
ent considerations, or that a mortgage or deed of trust was 
taken to secure the same, would not, of itself, necessarily de- 
feat the vendor’s lien as a conclusive presumption of law; 
but that they are questions of fact, to be decided from the 
circumstances of the particular case. (Swain v. Cato, 34 Tex., 
395; Wasson v. Davis, 34 Tex., 159; Flanagan v. Cushman, 
48 Tex., 241.) In the case of Swain v. Cato, supra, it was 
held, that when the note embraced other considerations than 
the purchase-money the vendor’s lien could be enforced pro 
tanto. 

As the case will be reversed on another ground, we think 
proper to make the above suggestions as to the vendor’s lien, 
and particularly as some of the cases referred to have not yet 





1878.] Hunt v. Rei1ty. 





Syllabus. 





been reported, so that the plaintiff, if he can do so, on another 
trial, may bring himself, as to the amount of the purchase- 
money, within the rules therein laid down. 

As the sale under the deed of trust is held to be void, and 
as the plaintiff, in making the same, seems to have acted in 
good faith and under an express power granted to him by 
J. J. and Sarah J. Rockmore, we think the court erred in not 
cancelling the credit of $400, the amount bid thereat, and in 
not rendering judgment for the plaintiff for the amount of 
the note. (Monroe v. Buchanan, 27 Tex., 241.) In the case 
of Pleasants v. Davidson, 34 Tex., 459, where an estate was 
administered by an independent executor without the control 
of the Probate Court, it was held not necessary to verify by 
aflidavit a claim against the estate; and, further, that a cred- 
itor had the right to have his claim established whether there 
were assets in the hands of an executor or not, for the reason 
that he might subsequently have sufficient assets to satisfy 
all demands, and especially such as may have been kept alive 
by judgment. We think the reason of that case applicable 
to the character of case now before the court. 

The judgment of the court below is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 





Hunt & Manninea v. B. W. Re tty. 


1. VIOLATION OF ARTICLES OF PARTNERSHIP.—An action lies for 
damages suffered by one party from a violation of articles of part- 
nership by other parties to the partnership; and such liability is 
not discharged by the fact that the violation was occasioned by a 
suit and the issuance of an injunction against the parties from whose 
failure the damages resulted. 

2. PRACTICE—AUDITOR.—An auditor should be applied for promptly, 
and a necessity therefor should appear in the pleadings. It is not 
error to refuse an application for an auditor, made when the ease has 
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been called, when the suit had been pending for two years and the 
pleadings showed no facts requiring the aid of an auditor. 

8. DAMAGES.—Profits of the business are properly to be considered in 
estimating such damages. 

4. DAMAGES.—See facts held insufficient to support a judgment for the 
amount rendered. 


AppkaL from Smith. Tried below before the Hon. M. H. 
Bonner. 

May 22, 1871, H. C. Hunt and H. ©. Manning, editors and 
proprietors of the National Index newspaper and job office at 
Tyler, Texas, formed a partnership with B. W. Reilly, pub- 
lisher. By the terms of the partnership Hunt and Manning 
were to “furnish all the necessary material for the publication 
of said newspaper and for job work of the office for one year 
from this date,” damages from loss by fire excepted. Reilly 
was to publish and mail the newspaper and do all the job 
work of the office, &e., for the term. Hunt and Manning 
were to take half the proceeds, and Reilly the other half. 
A clerk was to be employed and the money to be divided 
weekly. The contract contained full details for the man- 
agement of the business. 

About two months after the formation of the partnership, 
July 18, 1871, the presses, type, material, &c., of the oflice— 
were seized by judicial process, in a suit by G. W. Whitmore 
against 8S. D. Wood and said Hunt and Manning, as defend- 
ants. This put an end to the business of the partnership. 

April 12, 1874, Reilly brought suit in the District Court 
of Smith county against Hunt and Manning, alleging the 
contract of partnership, its breach by Hunt and Manning, and 
damages therefrom. _ 

The defendants pleaded that the business was not stopped 
by their voluntary act, but by the suit of Whitmore; that 
defendants proposed obtaining other material for the busi- 
ness, but that Reilly voluntarily left the town and rendered 
them no aid in the further publication of the paper, when 
again commenced. 

The case was continued for several terms of the court. 
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September 16, 1876, the defendants asked that an auditor 
be appointed to state the partnership account between the 
parties. 

At same term the cause was submitted to the court with- 
out a jury, and on September 20, 1876, the district judge, in 
a written opinion, rendered judgment for plaintiff for $1,010 
and costs. Motion for new trial was overruled and defend- 
ants appealed. ; 

The facts in evidence sufficiently appear in the opinion. 


W. H. Herndon, for appellants. 

I. There was, by the terms of the articles of agreement 
introduced in evidence and described in the petition, a co- 
partnership entered into between appellants and appellee on 
the 22d of May, 1871, for the period of one year. (Bradshaw 
v. Apperson, 36 Tex., 138.) 

II. It is submitted that the partnership was dissolved by 
the injunction aud seizure of the Index office and property 
on the 18th of July, 1871, which rendered it impracticable 
and impossible to carry on the business longer. (Werner v. 
Leisen, 31 Wis., 169; Carroll v. Evans, 27 Tex., 262; Story 
on Part., Eth ed., secs. 290-294, 311, 312, 319, and foot- 
notes; Renton v. Chaplain, 9 N. J. Eq., (1 Stock.,) 62. 

III. The copartnership being dissolved by legal process of 
18th July, 1871, and there being unsettled accounts in favor 
of the firm and liabilities against it, an auditor should have 
been appointed by the court, when applied for by appellants, 
to have taken an account of the partnership effects and lia- 
bilities and made his report, the refusal of which was error. 
(Whitaker v. Bledsoe, 34 Tex., 402.) 

IV. After dissolution of partnership, the partners became 
tenants in common as to the partnership property, and neither 
has the right to sell the interest of the other in such property, 
unless by special agreement or to pay partnership debts. 
(Hogendobler v. Lyon, 12 Kan., 276; 38 Tex., 225; 42 Tex., 


38.) 
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For rule for settlement of partnership affairs, see Lusk v. 
Graham, 21 La. Ann., 159; Chambers v. Crook, 42 Ala., 
171; and the familiar elementary principles found in our 
reports and in Story on Partnership. 

V. If the positions assumed be correct, then the appellee - 
‘could not recover damages for a breach of the articles of co- 
partnership, such as for services per month during the time 
of partnership, much less afterwards ; nor for loss of time, or 
for expenses of house rent, &e. The remedy of appellee was 
against his partners for an accounting, and if they were in- 
debted to him, to recover from it, to wind up the business, 
dispose of the assets, and divide the profits or share the losses, 
if any. 

In no event could he recover speculative, remote, or con- 
sequential damages. (Sedg. on Dam., p. 104, note 2, and pp. 
105, 106, and notes, with cases cited; 2 Pars. on Cont., 455, 
et seq., and foot-notes; Ashby v. White, Smith’s Lead. Cas., 
266; Dale v. Grant, 34 N. J. L., p. 142.) 


Jones & Henry, for appellee.—One partner may maintain an 
action against another for breach of articles, and the damages 
may include profits which would have accrued from conduct- 
ing partnership business. (1 Pars. on Cont., 6th ed., p. 194; 
Bagley v. Smith, 10 N. Y., 489; 13 Am. Rep., 438; Griffin 
v. Colver, 16 N. Y., 489; Hadley v. Baxendale, 9 Exch., 341; 
Sedg. on Meas. of Dam., 5th ed., p. 77, note 1, and note 1 
to p. 100.) 

We submit, that the record shows there was a clear breach 
of contract by the appellants, to the damage of appellee, and 
that the evidence shows he was entitled to recover much 
higher damages than were awarded him by the judgment of 
the court. 


Govutp, Assoctate Justice.—This suit was brought by 
Reilly to recover of Hunt and Manning damages for an 
alleged breach of an agreement, the legal effect of which 
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agreement was a partnership between the three, in the pub- 
lication of a newspaper, for twelve months from May 22, 
1871, Hunt and Manning, on their part, agreeing to furnish 
everything in the way of materials; Reilly to do or furnish 
at his own expense all the work; the proceeds, after paying 
a book-keeper, to be equally divided between Reilly on the 
one side and Hunt and Manning on the other. The publi- 
cation was carried on under the agreement from May 22 to 
July 18, 1871, when the press and materials were seized and 
placed in the hands of a receiver, at the suit of one Whit- 
more, instituted against Hunt and Manning and one Woods, 
but not against Reilly, the defendants in said suit being 
enjoined from further use of said press and materials. 

Appellants claim that the legal effect of the injunction was 
to dissolve the partnership; that they were not liable to 
plaintiff for any damages resulting from this forced dissolu- 
tion; and that his only remedy was to have a settlement of 
the partnership. The answer to this claim is, that, having 
entered into the agreement, the appellants are responsible in 
damages, and are not excused by the fact that a third party 
procured against them an injunction which prevented them 
from doing what they had contracted to do; and that for a 
violation of partnership articles an action for damages may 
be maintained without going into a settlement of the partner- 
ship accounts. (Story on Part., sec. 281; Coll. on Part., secs. 
245, 246.) 

But even if the defendants were entitled to have an ac- 
count stated of the partnership affairs, they failed to take 
any steps for the enforcement of their right in time. Their 
application for the appointment of an auditor was made 
when the case was called for trial, after the suit had been 
pending over two years, and was unsupported by any answer 
or evidence showing the necessity therefor. Under these 
circumstances the court did not err in overruling the appli- 
cation. 

The plaintiff claimed and the court allowed damages for 
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profits lost by the breach of the agreement. The ruling of the - 
court on this point is supported by authority, and was, we 
think, correct. (1 Pars. on Cont., 6th ed., p. 194.) 

It appears by bill of exceptions that the court allowed the 
plaintiff’s own. depositions to be read, over the objection of 
defendants, giving his estimate or opinion of the amount of 
profits thus lost to him. In this, we think, the court erred. 
(1 Greenl. on Ev., sec. 440; Giles v. O'Toole, 4 Barb., 264.) 
The case seems to corhe within the general rule which ex- 
cludes mere opinions as evidence. 

But this case was tried without a jury, and the court, in 
signing the bill of exceptions to the admission of this evi- 
dence, says that, in estimating the profits lost, the testimony 
-of witness A. I’. Hunt.was taken as the basis, referring to the 
written opinion delivered by the court.and appearing in the 
record, from which it appears that the court allowed plaintiff 
$150 per month as profits lost. Beyond the evidence given 
by plaintiff himself and by Ifunt, there is no other evidence 
tending to support the cenclusion as to amount of profits 
reached by the court. The purport of Hunt’s testimony is, 
that from May 22 to July 18 he was the book-keeper and 
collector of the concern; that during that period there was ¢ 
balance of unpaid accounts, the plaintiff's half of which 
amounted to $308; that he could not state what the cash 
receipts. were, but they were small. If this $308 were all 
eash, and the evidence is that some, at least, of it was uncol- 
lectible, it would not justify the conclusion that the plain- 
tiff’s profits during that period were $150 per month. The 
plaintiff himself testified to monthly expenses for one printer, 
two apprentices, and extra help, not counting his own work, 
amounting to $100 per month. Certainly these expenses 
must be deducted from the plaintiff’s share of the proceeds 
in arriving at his profits, and, after making that deduction, 
it is impossible to arrive at $150 per month as his profits 
from Hunt’s testimony, or, indeed, from any other testimony 
in the case, except the opinion or estimate of the plaintiff. 
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Whether we look to the opinion of the court or confine our- 
selves to the statement of facts, we, in each case, reach the 
conclusion that the judgment is excessive. If, however, the 
$150 per month allowed by the court as profits be reduced 
one-half, we have $75; which is the amount Reilly testifies 
he would have earned monthly as a printer. During four 
months he was unable to procure employment, and was dam- 
aged to the extent of the wages which he was prevented from 
earning, making $300. The court allowed him, also, under 
the evidence, $150 for expenses in procuring other employ- 
ment. These sums, with interest, would amount to $606, 
and for that sum we think that the evidence, legally admit- 
ted, authorized a judgment. As a jury was waived and the 
cause submitted to the court, we might render here such 
judgment as the court below should have rendered. But if 
the plaintiff’s testimony as to profits had been excluded, 
he might, perhaps, have adduced other evidence as to their 
amount. Under the circumstances, we think him still enti- 
tled to that opportunity, if he desires it. The judgment of 
the court will accordingly be withheld, to allow appellee 
to enter, if he sees fit to do so, a remittitur of $404, with 
interest from September 20, 1876, the date of the judgment. 
If such remittitur be entered, the judgment will be reversed 
and reformed in accordance with this opinion, the costs of 
this court being adjudged against appellee. If no such re- 
mittitur be entered, the judgment will be reversed and the 
cause remanded. (See Bracken v. Neill, 15 Tex., 115.) 
(The remittitur was filed.] 


REVERSED AND: REFORMED, 


[Justice Bonner did not sit in this case.] 
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J. W. Epmunpson v. J. M. Sri an. 


1. SALE IN FRAUD OF CREDITORS.—See facts held evidence of fraud 
in a sale by a debtor to a creditor, as in fraud of other creditors. 

2. SAME—NOTICE.—See facts held sufficient to charge a purchaser with 
notice of fraudulent intent in.a debtor selling his stock. 

3. SFATUTE OF FRAUDS.—See facts held to evidence a sale to defraud, 
delay, and hinder creditors in the collection of their debts. 


Error from Anderson. Tried below before the Hon. R. 
8. Walker. 

August 9, 1876, in Galveston County Court, J. W. Ed- 
mundson, plaintiff in error in this suit, recovered judgment 
against R. 8. Kirk for the sum of $360.33 and costs. Upon 
this judgment execution was issued, directed to Anderson 
county, Texas, where Kirk then resided, doing business as a 
hardware merchant, and the sheriff of said Anderson county 
levied the execution upon a lot of “ goods, wares, and mer- 
chandise,” valued at $734.59. Not having time to sell before 
return day of execution, the sheriff returned the execution to 
Galveston County Court, and obtained, on the 30th of Octo- 
ber, 1876, an order of sale from said court directing the 
sheriff to sell the goods levied on, &e. 

November 11, 1876, J. M. Silliman, defendant in error, 
filed his affidavit and claim bond, claiming title to said 
goods, &e. Ed. Davis, the sheriff, made his return on the 
order of sale, setting forth that J. M. Silliman had, under 
the statute, filed his affidavit and claim bond, and the prop- | 
erty in controversy being of value more than $500 he return- 
ed the papers into the District Court of Anderson county, 
Texas. 

November 22, 1876, J. W. Edmendson, plaintiff in error, 
tendered issue and filed his plea, alleging the facts as above 
stated and the levy upon the goods as the property of R. 8. 
Kirk, judgment debtor; alleging that the property at the 
date of the levy was the property of Kirk, and not the prop- 
erty of Silliman, and traversing the affidavit and claim of 
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Silliman. Plaintiff in error further charged that Kirk, the 
judgment debtor, at the time (10th of August, 1876) he made 
a pretended sale of the goods, if so made at all, to Silliman, 
was largely in debt beyond his means and in failing circum- 
stances, all of which was known to Silliman, and, colluding 
and conspiring with Silliman to cheat and defraud his cred- 
itors, made and passed the fraudulent bill of sale to the goods; 
charging that the sale, if made at all, was made in frand of 
his creditors and was void. 

May 31, 1877, J. M. Silliman filed an answer to the issue’ 
tendered, consisting of a general demurrer and general de- 
nial, 

June 17, 1878, the case was submitted to the district judge 
for trial upon the law and the facts, neither party demanding 
a jury; and judgment was then and there rendered by the 
court for the claimant, decreeing that the property seized 
by the sheriff under the execution, and sought to be sold 
under the order of sale, to be the property of J. M. Silliman, 
and not subject to be sold under the execution. 

Motion for new trial was overruled. From the judgment 
a writ of error was taken and errors assigned— 

1. “The court erred in rendering judgment for claimant, 
James M. Silliman, under the law and the evidence in this 
case.” 

2. “The judgment of the court is contrary to the evidence, 
the burden of proof being upon the claimant, and he failing 
to establish his claim in law and in fact.” ' 

The testimony relied on by Silliman was, substantially, 
(his own testimony,) “That on the morning of August 8, 
1876, I received a not2 from R. 8. Kirk to come to his house 
and see him. I went to see him, and he and his wife signed 
the bill of sale hereafter set out to the goods in controversy, 
and gave it to me in payment of a debt of $203 that T. C. 
Campbell owed me, for which I held his receipt, indorsed 
and assumed by R.S. Kirk. I took the bill of sale and came 
up to the store-house and saw O. T. Brown, who was clerk 
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in'charge. I told him Thad bought and owned the stock. 
He told me that Kirk owed him about $300 for clerk hire, 
and he (Brown) would not give up the possession of the 
goods until he was paid. He also told me that the goods 
were not paid for; that Kirk owed about $800 or $1,000 to 
P. H. Hennessy & Bro., to T. J. Riley, and to others. I 
told Brown that I cared nothing about that, I wanted my 
money ; that Kirk had sold me the goods and I would have 
them. Brown refused to deliver them to me. I sued out 
the writ of sequestration in suit of Silliman v. Brown for 
the goods, and on the 18th of August, 1876, the sheriff seiz- 
ed them, and had them in possession when the execution in 
favor of Edmundson was levied upon them. The goods 
were advertised for sale under the order of sale when I filed 
the affidavit and claim bond. I then took possession of the 
stock of goods. I did not know the amotnt or value of the 
stock. I took the bill of sale for the whole stock in payment 
of my debt.” * * * “T did not know, nor did I inquire 
before I purchased, whether Kirk was in debt or not. I 
knew he was embarrassed or hard run, because he owed me 
money and could not or did not pay it. The $203 he paid 
me was for $157 I advanced or loaned to T. C. Campbell in 
January, 1876, to pay freight on the stock of goods when he 
brought them here. He did not pay it back, and in May 
following Kirk assumed it. I called at the store several 
times to collect the money, but could not get it. Kirk told 
me, on the morning that he gave me the bill of sale, that he 
and Brown were not friendly; had had a quarrel, and he 
feared when they met they would have trouble, and he did 
not want to go to the store, where Brown was.” 

J. T. Weidemeyer testified that «Kirk, in spring and 
summer of 1876, was living in my house, which he had 
rented from me. He did business on the square on ¢‘ Com- 
mercial Row,’ three doors below Link & Silliman, in the 
Ozment building. He was embarrassed, in debt, and his 
credit bad. He owed me for several months’ rent, and paid 
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me in hardware and goods out of the store. Brown delivered 
the goods to me about August 10. Brown refused to deliver 
the goods I bought for rent, and Mrs. Kirk came and told 
him to give them to me, which he did.” 

Louis Durr testified: “I knew Kirk at the time spoken of. 
I bought goods from him about the Ist to 10th of August, 
1876, amounting to about $40. Brown delivered them to 
me, and told me to pay for them to Dr. Silliman, which I 
did. I know from general report that Kirk, about the 1st 
and 10th of August, 1876, was in embarrassed and failing 
condition, and owed debts beyond his means. Claimant Sil- 
liman did business on same row, about three or four doors 
above Kirk’s.” 

George A. Wright testified: «I knew Kirk and claimant 
about the Ist and 10th of August, 1876. They both did bus- 
iness on the same row in Palestine. Kirk, in commercial 
circles, stood low,—no credit and in debt. I knew the stock 
Kirk had on hand. Brown was clerk and manager in charge. 
T. C. Campbell first brought it here, in January, 1876.” 

Claimant read the bill of sale, as follows: 


“ PALESTINE, Texas, August 8, 1876, 





J. M. Sin 

For and in consideration of a sum of money due J. M. Sil- 
liman, on a note due to and made payable to him by T. C. 
Campbell, dated January 12, 1876, for the sum of $157.50, 
with interest as specified in said note, amounting at this date 
to $203.72, being now due and unpaid, we do hereby sell 
and convey to the said Dr. J. M. Silliman all the goods, 
wares, and merchandise now in and contained in the store 
now occupied by the undersigned, (late J. W. Ozment build- 
ing.) consisting in part of glassware, tinware, knives, two 
jack butcher knives, spoons, files, augurs, axe handles, lamps, 
washboard, coffee mill, and in fact all and singular the goods 
contained in said building, except goods sold but not deliv- 
ered to J.T. Weidemeyer, and tools in warehouse, he to take 
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possession of store and warehouse and hold same for us im- 
mediately, 
(Signed) Rosert 8. Krrx. 
Mary A. Kirk.” 


The testimony of Brown, the clerk of Kirk, was taken by 
‘depositions and read by Edmundson. Brown’s testimony, 
not being considered in the opinion, is not given. 


T. T. Gammage, for plaintiff in error. 

I. If defendant in error had knowledge, such as the law 
infers, of R. S. Kirk’s intended fraud against his creditors, 
the sale to Silliman comes under section 2 of the statute of 
frauds, (Paschal’s Dig., art. 8876,) and is void. (Lynn v. Le 
Gierse, 48 Tex., 1388; Walcott v. Brander, 10 Tex., 424.) 

II. Silliman had reasonable cause to believe Kirk to be 
insolvent. (Buchanan v. Smith, 16 Wall., 277; Rea v. Mis- 
souri, 17 Wall., 532.) 

III. A transfer of a debtor’s property, with a view to se- 
cure his property to one creditor, is a transfer in fraud, under 
the bankrupt act. (Toof v. Martin, 13 Wall., 40.) In such 
a case the burden of proof is upon the claimant to show his 
ignorance of the transferee’s insolvency. (Id.) 

IV. The great disproportion between the amount of the 
price paid by Silliman and the value of the goods will, with 
slight additional circumstances, justify the inference of fraud. 
(Reeves v. Shry, 39 Tex., 636; Allen v. Stephanes, 18 Tex., 
658; Chamblee v. Tarbox, 27 Tex., 145; McFaddin v. Vin- 
cent, 21 Tex., 47; Burch v. Smith, 15 Tex., 223.) 

V. Every presumption in this case is in favor of the proof 
of the fraud of the conveyance to Silliman from Kirk, and 
fraud may be proved by presumptive evidence. (Briscoe 
v. Bronaugh, 1 Tex., 335; Graham v. Roder, 5 Tex., 147; 
Thompson v. Shannon, 9 Tex., 538.) 

VI. The consideration paid by J. M. Silliman in this case 
($157.50) was wholly disproportionate to and inadequate for 
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the value of goods received by him, to wit, $734.59, together- 
with $40 in money received from Louis Durr for goods sold 
by Kirk to Durr, making a total in value of $774.59. The 
sale not being for a bona-fide and sufficient consideration, 
would be regarded as fraudulent as to the other creditors. 
(Reeves v. Shry, 39 Tex., 636.) 

Under the second error assigned, we submit— 

1. The property in controversy in this suit was taken from 
the possession of Ed. Davis, sheriff, a “person other than the 
claimant”; therefore the burden of proof was upon the claim- 
ant Silliman to establish, by full and competent proof, his 
right and title thereto, else judgment should have been ren- 
dered against him.  (Paschal’s Dig., art. 5312-5316; Kent v. 
White, 27 Ind., 390; Veiths v. Hagge, 8 Iowa, 163; Sparks 
v. Rawls, 17 Ala., 211.) 

2. That the evidence in this case shows that claimant Sil- 
liman had full knowledge, or could have had, of the indebt- 
edness of Kirk, the defendant in execution; of his embar. 
rassed condition financially; of his inability to pay; that.tke . 
property in controversy was all the property he had subject 
to execution; his (Kirk’s) general habits and business deal- 
ings; and from all this, which is in proof, judgment should 
have been for Edmundson, and not for defendant in error. 
(Stadtler v. Wood, 24 Tex., 624; Walmsley ». Hubbard, 24 
Tex., 614.) 

3. The preponderance of proof in this case is largely in 
favor of the goods being subject to sale under the execution 
in favor of the plaintiff in error, while the burden of proof 
was on the defendant; therefore the plaintiff should have re- 
covered. Merely getting bill of sale is not proof of parting 
with title. (Brandon v. Cabiniss, 10 Ala., 155; Spaulding v. 
Harvey, 7 Ind., 429; Magee v. Scott, 9 Cush., (Mass.,) 148; 
Morgan v. Taylor, 32 Tex., 366.) 

4. There was no complete sale to Silliman by Kirk; —not 
such a one as would defeat the rights of an execution cred- 


itor of Kirk. (Morgan v. Taylor, 32 Tex., 366; 1 Pars. on 
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Cont., 441, 442; Samuels v. Gorham, 5 Col., 226; Barr », 
Reitz, 53 Penn., 256; Moore v. Kelley, 5 Vt., 34.) 


T. J. Williams, for defendant in error. 


Moors, Cuter Justice.—The only question in this case is, 
Does the evidence upon which it was submitted to the court 
warrant the judgment? Giving to it the most favorable con- 
struction for appellee of which it is susceptible, we feel con- 
strained to say that, in our judgment, it does not. 

Without pausing to consider upon whom the burden of 
proof properly devolved, and entirely discarding from our 
consideration the testimony of appellant’s witness, we think 
the evidence shows, beyond all question, that the bill of sale 
from Kirk and wife to appellee was made by the former with 
the intent to defraud, delay, and hinder their creditors in the 
collection of their debts; and that appellee must be held 
chargeable with notice of this fraudulent purpose, if, indeed, 
the evidence is not amply sufficient to show that he was not 
in fact cognizant of and a participant in this fraudulent de- 
sign. Looking at the transaction in the light it is presented 
by appellee’s testimony alone, it is difficult to conceive that 
there was not some secret understanding between the parties 

‘to a transaction so extraordinary and apparently so greatly 
at variance with the regular course and usage of business. 
Appellee knew that Kirk was hard pressed; that he had 
agreed to pay him five per cent. per month for money bor- 
rowed to pay freight bills. Their places of business were 
within a few doors of each other. It is hardly possible that 
appellee could have been ignorant of Iirk’s pecuniary em- 
barrassment and utter want of credit, which seems, from the 
testimony of his own witnesses, to have been a matter of 
general notoriety in the community in which they lived. 
Doing business so near him, he must have had some general 
knowledge at least of the amount and value of Kirk’s stock. 

He could not have thought that a man of capacity to make 
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a business transaction could, for an honest purpose, wish to 
convey his entire stock, amounting to more than $700, and, 
as we are warranted in supposing, all his property which 
could be reached by his creditors, to a single creditor, to pay 
a debt of but $203. If it had been the purpose of the parties 
to make a fair and bona-fide sale and purchase of the goods, 
there surely would not have been such secresy in the offer to 
sell or such haste in the consummation of the trade as were 
exhibited in this transaction. 

Other facts, tending in the same direction, are exhibited in 
the record, but further comment is deemed unnecessary. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED, 





JoHN F. OvERTON ET AL. V. BURRELL CONNER ET AL. 


1, ACCORD AND SATISFACTION.—It is sufficient evidence of a plea of 
accord and satisfaction to show that the plaintiff received the prop- 
erty agreed to be taken in payment of the debt to which it is pleaded. 

2. SAME.—It is no reply to such evidence, in support of the plea of 
accord and satisfaction, to show that after the property had been 
received and accepted by the plaintiff in satisfaction of the claim 
sued on, it had again gone into the possession of the defendant 
under some other or subsequent contract with which defendant had 
not complied, and by reason thereof or in any other way plaintiff 
derived no benefit. 

3. SAME.—To be operative, the accord and satisfaction must be finally 
and fully consummated by the parties in accordance with its terms 
and stipulations, 


Apprat from Smith. Tried below before the Hon. M. H. 


Bonner. 
The facts sufficiently appear in the opinion. 


Jones § Henry, for appellants. 
I. An accord and satisfaction, though fully executed, has 
8 
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no effect as a defense if it is rendered ineffective or worth- 
less by the debtor’s act or omission. (2 Pars. on Cont., 6th 
ed., p. 687.) 

II. If there was an accord and satisfaction, the court erred 
in withdrawing from the jury the inquiry as to whether it had 
not been defeated by the acts of the defendants. (Pars. on 
Cont., 6th ed., p. 687.) 


Reaves, Dodd § Reaves, for appellees. 


Moorg, Carer Justice.—Appellants insist that the judg- 
ment in this case should be reversed for the refusal of the 
court to submit to the jury an issue asked by them, and which 
they insist was essential to its correct determination. 

That the point presented by appellants’ brief may be fully 
understood, it is necessary for us to state the facts on which 
the action of the court complained of was had. 

Among other defenses, appellees Conner and Cunningham, 
defendants in the court below, pleaded that on the 5th of 
July, 1876, they delivered to the plaintiffs, appellants in this 
court, 252,549 feet of lumber, of the value of $3,000, and 
that said lumber was received and accepted by plaintiffs in 
full accord and satisfaction of all their claims and demands 
against defendants on account of said mill and other prop- 
erty, for the recovery of which this said suit is prosecuted. 
To this answer the plaintiffs replied, in an amended petition, 
by a general denial, and, further, that if said lumber had 
been delivered to them by the defendants, it had not been 
delivered or received in payment of the amount due plain- 
tiffs on the contract for the sale of the mill and other prop- 
erty, for which they are suing, but on an entirely different 
demand, &c. 

On the trial the court submitted for the determination of 
the jury, among others, the following special issues, to wit: 

“No. 8. Did the said defendants, or either of them, in set- 
tlement with the plaintiffs, or by agreement with them, pay 
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off and discharge, or settle in full with them, or either of 
them, any amount then due on said claims for $2,000 and 
$2,500, by delivery of lumber, as averred by defendants; and 
if so, when did they so pay off, discharge, or settle the same? 

“No. 9. If you answer special issue No. 8 in the affirma- 
tive, then state whether said plaintiffs, or either of them, 
received the same in full discharge and satisfaction of any 
remainder due on said claims.” 

And, though asked to do so by the plaintiffs, the court 
refused to submit for the determination of the jury the fol- 
lowing further inquiry, viz.: “If you answer special issues 
Nos. 8 and 9 in the affirmative, you will state what became 
of said lumber after it was received, and whether or not 
plaintiffs received the benefit of the same ;”’—but, on the 
contrary, at the instance of defendants, told the jury that if 
they found that the defendants, B. Conner & Co., delivered 
to plaintiffs, or either of them, said lumber, and that plain- 
tiffs received the same in, full satisfaction for the mill and 
other property purchased by the defendants from the plain- 
titis, then it would not be necessary for them to inquire into 
the other special issues propounded to them in the charge. 

Now, it will be observed that plaintiffs make no objection 
to the issues submitted by the court, or to the form and man- 
ner in which the questions to be answered by the jury are 
framed by the instructions given to the jury to guide them 
in properly responding to the issues thus submitted. It 3s, 
therefore, obvious that appellants, to maintain their ussign- 
ment of errors, must show that it is not sufficient, to svpport 
the defense of accord and satisfaction, to prove that the 
plaintiffs received the property agreed to be taken ia pay: 
ment of the debt to which it is pleaded; but, to make good 
the plea, it must also be shown what became of the propeity 
after it had been received by the creditor, and that he was 
benefited by it. For unless the validity of the defense de- 
pends upon matters subsequent to the delivery of the prop- 
erty stipulated to be received in satisfaction of the debt, 
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evidently the issues presented by the court involved the 
- determination of all the facts essential for its proper decision. 
Will the fact, then, that the lumber which plaintiffs agreed to 
accept (if such was the case) in full payment of the amount 
due them for the mill, after it had been received and accepted 
by them, had gone again into the possession of the defendants 
under some other or subsequent contract with which the 
defendants fail to comply, and by reason whereof, or in any 
other way, plaintiffs derived no benefit from it, affect or 
defeat the accord and satisfaction, or restore vitality to the 
debt which had been thus agreed to be settled and discharged ? 

The only authority cited in support of the affirmative of 
this proposition is a paragraph in the sixth edition of 2 Par- 
sons on Contracts, p. 687, which reads as follows: «* We have 
seen that a promise without execution is no satisfaction, 
unless it has this effect by express agreement. And, on the 
same principle, if the promise be executed literally, or in 
form, but is rendered inoperative or worthless to the creditor 
by the debtor’s act or omission, this has no effect as an accord 
and satisfaction.” 

Certainly no one can insist that a mere promise, without 
performance, unless it had been expressly so agreed, will 
satisfy or discharge a preéxisting contract. Nor will the 
mere literal or apparent-execution of the promise have this 
effect where, by reason of some act or omission of the debtor, 
the uew contract or undertaking is inoperative and void, as 
s¢ems to have been the fact in the cases of Turner v. Browne, 
8 C..B ,'257, and Hall v. Smallwood, Peake’s Add. Cas., 13, 
cited by Judge Parsons in support of what is said by him in 
the perayraph to which we are referred. But we cannot 
ecncede that anything that is here said by this distinguished 
jurisi demands, or even tends to warrant, the submission to 
the jury of the broad issue asked by appellants, implying that 
the mere failure of the creditor to derive any benefit from 
property, after its delivery and acceptance by him in full dis- 

charge of his demand, deprives the debtor of the benefit of 
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the accord and satisfaction. On the contrary, the entire sec- 
tion in which the paragraph cited is found repels such a 
supposition. (2 Pars. on Cont., ch. 111, sec. 4, p. 681, et seq.) 

In holding that the court was not called upon to submit to 
the jury the issue proposed by appellants, we are not to be 
understood as intimating that the mere delivery of property 
agreed to be taken in payment of a debt will, of itself, dis: 
charge it; for in this, as in all other contracts, there must be 
the consent or meeting of the minds of the parties before 
there is a consummation of the contract. Hence the property 
must not only be delivered -by the debtor, but it must also 
be received and accepted by the creditor, before the accord 
is fully consummated and completed. In other words, to be 
operative, the accord and satisfaction must be finally and 
fully consummated by the parties in accordance with its terms 
and stipulations. This is done when the title and possession 
of the property to be given in discharge of the debt are di- 
vested out of the debtor and legally and Lona fide vested in 
the creditor. When this is the case the old contract is dis- 
charged, and the rights of the parties are governed by, and 
are to be determined by, the new one. 

There is no error in the judgment, and it is therefore 
affirmed. 

JUDGMENT AFFIRMED 


[Justice Bonner did not sit in this case.] 





Jonun S. Correr v. P. T. Buacx. 


1. AMENDING JUDGMENT.—An application to correct a miscalculation 
of interest in a judgment may be acted upon, on service of reason- 
able notice. Notice of four days held reasonable notice. 

. STATUTE CONSTRUED.—Article 51 of Paschal’s Digest, providing for 
correction of miscalculation, misrecital, &c., in judgments, con- 


to 


strued; and *“*reasonable notice,’’ in said article, does not require 
five days, as in cases of citation. 
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Appeat from Titus. Tried below before the Hon. B. T. 
Estes. 
The facts are stated in the opinion. 


John S. Coffee, appellant, cited Paschal’s Dig., art. 1506; 
O’Connor v. Towns, 1 Tex., 109; Hyde v. White, 24 Tex., 
141; Dickson v. Burke, 28 Tex., 117; Sayles’ Prac., sec. 246, 
and note 9. 


Bonner, Assocratrh Justice.—At the Fall Term, 1877, of 
‘the District Court in and for the county of Titus, P. T. 
Black, plaintiff below, defendant in error in this court, recov 
ered a personal judgment for the sum of $321.52, by default, 
against W. E. Moore; and also a judgment against him, 
E. H. Coffee, and the plaintiff in error, John 8. Coffee, that 
a certain tract of land therein mentioned was subject to the 
-vendor’s lien to satisfy said amount. 

Black, after the adjournment for the term, filed a motion 
to have a miscalculation in said judgment corrected, alleging 
that the same should have been for the surn of $392.50, in- 
stead of said sum of $321.52. Citation was duly issued on 
said motion on the 9th of March, 1878, returnable on the 
sixth Monday after the first Monday in February, 1878, being 
the 18th of March, 1878. The same was duly served on all 
the defendants on the 13th of March, 1878; and on the 21st 
of March thereafter—more than five days after the day of 
service of the motion, but less than five days after return day 
thereof—another judgment by default was rendered, correct- 
ing the original judgment. 

Thomas 8. Coffee sues out writ of error, and complains 
that the last judgment was improperly rendered, because he 
was not served with notice of the motion five days before 
the meeting of the court, as required in cases of original 
process. 

As the motion was made after the rendition of the original 
judgment and after the end of the term, the defendants were 

















1878.] RANSOME v. BEARDEN. 





Syllabus. P 





not presumed to be longer in court and cognizant of its pro- 
ceedings, and it was proper that they should have notice of 
the same. (De Witt v. Monroe, 20 Tex., 289.) 

Notice, however, was given, and the only question to be 
determined is whether it was served in time to authorize the 
judgment. 

Service of original process in a suit is required to be made 
at least five days before the first day of the return term, ex- 
clusive of the days of service and return. (Paschal’s Dig., 
art. 1506.) By article 51 an amendment of a miscalculation 
in a judgment is permitted after “reasonable notice.” Other 
motions are permitted to be acted upon and summary judg- 
ment rendered after three days’ notice. (Paschal’s Dig., arts. 
3781, 3786.) 

We do not think that, on principle, the same indulgence 
should be granted the defendant on a motion to reform 
a mere clerical error in a judgment already rendered, as 
would be proper to prepare his defense in the first instance, 
and the statute seems to recognize this distinction. 

There was no motion made to set aside the judgment by 
default, and it does not appear that the defendant has suf- 
fered any prejudice against his legal rights. Under the cir- 
cumstances, we are of opinion that he had such reasonable 
notice as is required by the statute, and that the judgment 
should be affirmed. (Burke v. Thomson, 29 Tex., 158.) 


JUDGMENT AFFIRMED, 





E. W. F. Ransome et Au. v. 8. W. BEARDEN. 


1, LIMITATION — SUIT TO SET ASIDE WILL.—The privilege of bring- 
ing suit to set aside a will, on the ground of fraud or forgery, at any 
time within two years after the discovery of such forgery or fraud, 
does not extend to a mere donee of an heir. Such donee is nota 

‘person interested in the estate,”? as defined’ by the statute. (Pas- 

chal’s Dig., arts. 5542, 5543, 5544.) 
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2. LIMITATION—EXCEPTIONS—PLEADING.—An heir bringing suit to 
set aside a will for forgery, after four years from its probate, the 
heir Jaboring under no disability of coverture, minority, &c., and 
alleging discovery of such forgery within two years before suit was 
brought, must specify acts of diligence on his part, or acts of fraud 
by defendant in the concealment of the facts; and the pleadings 
must show that it was not the fault or negligence of plaintiff that 
the discovery was not sooner made, 

3. SAME.—The statute (Paschal’s Dig., art. 5543) does not excuse suit 
when, by use of reasonable diligence, the facts constituting the 
fraud, &c., could have been discovered. 

4, SAME—PLEADING.—The petition must set out the facts relied on to 
show that, by use of ordinary diligence, the fraud, &c., could not 
have been discovered; so that the court may determine whether 
they justify and support such conclusion. The mere allegation that 
the facts could not have been discovered, &c., is insufficient. 

5. PLEADING. —See allegations held insufficient to exeuse suit by an 
heir, brought after four years from the probate of a will, to set it 
aside, on the ground of having discovered the forgery of the will 
within two years before suit was brought. 

6, PLEADING — CONTRADICTORY AVERMENTS. — Where, by amend- 

ment, averments are made contradicting those of the original plead- 

ing of the party, the amendment should correct the allegations so 
changed so as to present to the court distinctly the extent of such 
amendment. 


APPEAL from Wood. ‘Tried below before the Hon. M. H. 
Bonner. 


The case is fully shown in the opinion. 


A. P. Shurford and L. Z. Wright, for appellants. 

I. The record shows that the court dismissed as to E. W. 
F, Ransome, because he was not such an interested party at 
the date of the probate of the will of Jackson, deceased, as, 
in contemplation of the statute, is entitled to institute this 
suit, he being a mere donee without value. Mrs. Susan A. 
Ransome, the only surviving heir of Jeremiah Jackson, cer- 
tainly had the right to sell for money, or give for love and 
affection, all the interest which she had in the personal prop- 
erty belonging to her as heir at law. Then if, as such heir, 
she had the right to sell, certainly the purchaser had the right 
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to sue for and recover the same. The said E. W. F. Ran- 
some showed, by amendment, that, as to the real estate, he 
was only acting as the agent of Susan A. Ransome, who, by 
the same amendment, became a party to the suit. (Price v. 
Wiley, 19 Tex., 142; Hopkins v. Wright, 17 Tex., 30.) 

II. As to the fraudulent acts of Bearden, we think the 
allegations in the original and amended petitions are full 
and complete, and wholly sufficient to stop the running of 
the statute of limitations. (Paschal’s Dig., arts. 1261, 1262.) 
The acts of Bearden, in taking out letters of administration 
on the estate of Jackson, selling all the personal property to 
said estate, as of record manifest, without ever notifying the 
heirs that Jackson was dead; his afterwards pretending to 
find a will bequeathing to him (Bearden) all the property, 
both real and personal, belonging to the estate, which pre- 
tended will, as shown by record, was admitted to probate 
on the very day it was filed in the Probate Court, without 
notice to any one; his subsequent visit to Georgia to see 
Mrs. Ransome, in order that he might deceive her and pre- 
vent an investigation ;—those facts, all of which we allege in 
amended petitions, are enough to exhibit the frauds perpe- 
trated by said Bearden throughout the whole transaction. 
We also allege that Bearden was the only person in Eastern 
Texas who was acquainted with Mrs. Ransome, or who was 
acquainted or had any knowledge of the fact that she was 
the heir at law of Jackson; still, after the death of Jackson, 
Bearden did not, by writing or otherwise, inform Mrs. Ran- 
some of the death of her brother until after the probate of 
the pretended will. He then went to Georgia in person to 
see Mrs. Ransome, and there made a false statement to her 
in regard to the disposition Jackson had made of his prop- 
erty, thereby deceiving her, an ignorant and illiterate woman, 
and throwing her off her guard. We think, therefore, that 
the fraudulent acts of Bearden stop the running of the stat- 
ute of limitations up to the time of the discovery by plain- 
tiffs of the true facts of the case. 
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III. The third and last assignment of error is, that the 
court erred in refusing to construe the will. If the pretend- 
ed will vests any title to the property in Bearden, it certainly 
can be no more than a life estate. Then the court should 
have construed the will, and after the death of Bearden 
vested the estate in the heirs at law of Jeremiah Jackson. 


W. S. Herndon and W. M. Giles, for appellee. 

I. The first proposition we call the attention of the court 
to is, that the appellant was not an heir at law of the testator 
Jackson, nor interested in the estate at the date of the pro- 
bating of the will, and, therefore, is not entitled to the favor 
of four years after discovery of forgery or fraud within which 
to begin suit to annul the will and vacate the order admit- 
ting it to probate. The appellant, it will be seen, is a mere 
vendee or donee, and the favor allowed to those interested 
as heirs, &c., cannot avail him. The heirs, or their vendee 
or donee, may have had full notice, and, in fact, did in this 
case, and have passed the interest by sale or gift to appellant, 
to enable appellant to file his suit under a late discovery of 
fraud or forgery. The statute seems intended, by the lan- 
guage used, to prevent such a suit.. The statute of 1848 
(1 Paschal’s Dig., art. 1262) gave a limit of four years from 
‘ date of discovery, and by the act of May 23, 1871, (Sayles’ 
Probate Laws, pp. 64, 65, secs. 81, 82,) the term was limited 
to two years from date of discovery. If this view be cor- 
rect, then the appellant was barred many years before suit, 
as the will was probated in April, 1866, and the suit was 
commenced in 1875, and the amendment setting up this 
cause filed in 1876. 

II. The judgment rendered by the Probate Court, when a 
will is admitted to record and probate, cannot be attacked 
collaterally. (Ingram v. Ingram, Dallam, 519; Jarman on 
Wills, 212, 213, 2d Am. ed.; 1 Greenl. on Ev., sees. 189- 
194; Box v. Lawrence, 14 Tex., 555, 556.) It is conclusive 
of the rights of the parties until reversed or set aside. 
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(Brown v. Gibson, 1 Nott & McC., 326; Lucas v. Bank of 
Darien, 2 Stewart, 280; Dufour v. Camfraneq, 11 M., 607; ° 
10 Tex., 83; 21 Tex., 572. 

III. But if the appellant was entitled, under the law, not- 
withstanding ten years elapsed before filing suit, by virtue of 
his discovery, just prior to institution of his suit, of the forg- 
ery or fraud by and between appellee and the probate judge 
in admitting the will to probate and record,—that is, if he 
held such an interest, by purchase or otherwise,—still he could 
not in this suit recover upon the pleadings, and the knowl- 
edge disclosed by himself in these pleadings. They clearly 
show that the will was openly admitted to probate and rec- 
ord, in the proper court, in 1866, and, in less than a year, 
that appellant’s vendee or donee was informed of the fact by 
appellee, and how the bequests were made in the will, and 
nothing was concealed, or pretended to be concealed; but, 
on the contrary, all was openly done that was done, and 
made a public record, and the facts communicated to the 
then heirs and interested parties. So there could be no ex- 
cuse for want of knowledge in the then interested parties, or 
in the appellant, to enable them or him to file their or his 
suit. To prevent the statute running, there must have been 
fraud, and that concealed in such manner from appellant or 
those entitled to sue that they could not ascertain sufficient 
data or information to enable them to bring their action; 
and this concealment must have been made or procured by 
appellee; otherwise the statute continues to run. We insist 
that in this case the statute never ceased to run against those 
interested in the estate of Jackson, the testator. (Bailey v. 
Glover, 21 Wall., 347-350, and cases cited in foot-notes; Id., 
Broderick’s Will, 509, et seq.) 

Appellant must have used reasonable diligence to discover 
the true condition of his interest, and his laches or negligence 
in endeavoring to find the facts concealed, or supposed to be 
concealed, from him, will be fatal to his case. (Munson: v, 
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Hollowell, 26 Tex., 481; 20 Johns., 32; 5 Wend., 29; 18 
Wend., 202; Mills v. Berry, 1 Hill.) 

The question, whether fraud will stop the statute, was for 
a long time an open question in this State; (18 Tex., 782; 
16 Tex., 29; 24 Tex., 352; 8 Tex.,371;) but the rule is laid 
down in 26 Texas, 479, et seq. 


Goutp, Associate Justice.—The questions involved in 


-this case grow out of the rulings of the court in sustaining 


exceptions to a petition attacking the will of Jeremiah Jack- 
son, probated on the 80th of April, 1866, in the County Court 
of: Wood county, as a forgery. The original petition was filed 
January 15, 1875, by E. W. F. Ransome, for himself and as 
agent for sundry other persons named, heirs of said Jackson. 
On March 1, 1876, these other parties withdrew from the 
suit. Susan A. Ransome, of Harris county, Georgia, alleged 
to be the sister and sole heir of deceased, became a plaintiff, 
and the suit proceeded in the name of E. W. F. Ransome 
and said Susan A. Ransome. There were exceptions, general 
and special, to the amended petition; the second exceptions 
embracing, among other matters, the defense of limitation, 
and that the petition did not show what particular fraudulent 
acts they had lately discovered. The court sustained the ex- 
ceptions, and plaintiffs again amended. As finally amended, 
the petition disclosed that E. W. F. Ransome was the son of 
Susan A. Ransome, and that his sole interest in the estate 
was by transfer from his mother of all her right to the personal 
property of the estate. It charged that Jackson died in 1865; 
that the defendant Bearden was appointed administrator of 
his estate, and afterwards, in April, 1866, he presented to the 
County Court, and caused to be probated, a forged will, 
knowing that it was not written or signed by Jackson, but 
was forged, and under which he, claiming as devisee, had 
proceeded to dispose of the estate; that soon after the pro- 
bate of said will it was, by some person, taken from the 
county clerk’s office of Wood county or destroyed, and that 
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plaintiffs neither did discover, nor could they by reasonable 
diligence have discovered, the forgery, until within two months 
before suit brought; that plaintiff Susan is a very ignorant 
woman, unable either to read or write, and with no acquaint- 
ance in Wood county, except the defendant; that several 
months after the probate of the will defendant visited the 
residence of said Susan A. Ransome, in the State of Georgia, 
and informed plaintiffs that the said Jackson was dead, and 
that he bequeathed a portion of his property to some freed- 
men, formerly his slaves, and the balance to him, the said 
Bearden; that said plaintiffs were well acquainted with defend- 
ant, and had been many years prior to the death of said Jack- 
son, and, knowing the affection said Jackson had for his for- 
mer slaves, plaintiffs believed said information given them by 
said Bearden in regard to the disposition of said estate by said 
Jackson, which information was false, and caused them for 
some time to neglect the investigation of the facts in regard 
to the will and probate of same. The petitioners allege re- 
peatedly that they used due diligence in investigating the 
facts; that they used all the diligence that an intelligent and 
prudent man could use in investigating the acts of said Bear- 
den in the making and probate of said will, but were not able 
to discover that said will was spurious and forged until within 
two months before suit brought; but nowhere do they state 
what acts of diligence were exercised, or what particular facts 
were discovered, leading thern to a knowledge of the forgery. 

The petition as amended was again excepted to specially, 
thus: “That there is no sufficient ground averred for want 
of knowledge by 8. A. Ransome, the heir at law, of the right 
of action of plaintiff against defendant, in the use of any dil- 
igence to ascertain her rights, or a knowledge of the facts 
necessary to enable her to file her suit against defendant.” 
The exceptions further objected to the right of E. W. F. Ran- 
some to sue, and objected to the amended petition as contra- 
dictory of plaintiff’s former pleadings. The court sustained 
the exceptions “for the following, among other, reasons”: 
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«Because one of the plaintiffs, E. W. F. Ransome, is not 
shown to have been such an interested party, at the date of 
the probate of the alleged will, as, in the contemplation of 
the statute, is entitled to institute this suit; he being a mere 
donee without value, and it being contrary to the policy of 
the law that he should have the right to set aside the judg- 
ment of the Probate Court, probating the will, for the want 
of knowledge on his part of the alleged fraud, when the same 
might have been known to the parties really interested in the 
estate at the date of the probate; because, by reason of the 
above, there was a misjoinder of the parties; and because 
there were no sufficient allegations, both of fraud upon the 
part of the defendant and also of concealment of the same, 
sufficient to prevent the running of the statute of limita- 
tions in such cases made and provided.” Whereupon the 
plaintiff failed to ask leave to amend, and the cause was 
dismissed.” 

The statute in force at the time this suit was brought, as 
well as the former statute, allows any person interested in 
a will to contest its validity by commencing suit within four 
years after its probate. (2 Paschal’s Dig., art. 5542; 1 Pas- 
chal’s Dig., art. 1262.) Sections 5543 and 5544 are as fol- 
lows: “In addition to the suit allowed by the preceding 
section, a suit may be commenced by an heir, or legatee, or 
devisee under a former will, or other person interested in the 
estate, to set aside a will on the ground of forgery or fraud, 
at any time within two years after the discovery of such 
forgery or fraud.”: Section 5544: “Infants, persons of un- 
sound mind, married women, and persons imprisoned under 
the sentence of a court for a term of years less than life, and 
the representative of such persons, shall have seven years 
within which to commence either of the suits mentioned in 
the two preeeding sections, after the removal of their respect- 
ive disabilities, or after the death of the person dying under 
such disability.” 

Our opinion is, that the court did not err in deciding that 
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E. W. F. Ransome was not a “person interested in the es- . 
tate” so as to be entitled to bring suit to contest the validity 
of the will within two years after the discovery of the forgery. 
He was only interested through a transfer from his mother 
of a part of her interest. The statute makes no mention of 
assignees, donees,.or purchasers from heirs, and by this 
silence, as well as by the use of the expression ‘“represent- 
ative of such person,” seems to exclude them. The very 
liberal provisions which it makes in favor of the heirs, &c., 
were not, we think, designed to extend to a mere donee .of 
an heir. As E. W. F. Ransome showed no right to sue, the 
ease was rightly dismissed as to him. 

But Susan A. Ransome sued as heir, and she brought her 
suit, as she alleges, in the language of the statute, within two 
years after the discovery that the will was forged. 

We are inclined to the opinion that the statute giving a 
fixed time, after the discovery of the forgery or fraud, within 
which the heir may sue to set aside the will, must not be 
construed as allowing the heir this additional time if only by 
his own fault and by the failure to use ordinary diligence he 
has remained in ignorance of the forgery. In California, (and 
there are similar statutes in other States,) the period of limita- 
tion to actions for relief on the ground of fraud is three years ; 
but it is provided that the cause of action, in such case, is not 
to be deemed to have accrued until: the discovery by the 
aggrieved party of the facts constituting the fraud. (See 
case of Broderick’s Will, 21 Wall., 504; Boyd v. Blankman, 
29 Cal., 44.) Justice Bradley, in delivering the opinion of 
the court, says of this proviso: “But that is only the appli- 
cation to cases at law of a principle which has always been 
acted on in courts of equity. If fraud is kept concealed, so 
as not to come to the knowledge of the party injured, those 
courts will not charge him with laches or negligence in the 
vindication of his rights until after he has discovered the 
facts constituting the fraud.” In this State, our courts have, 
in the absence of any express provision in the law, recog- 
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nized this implied exception to the statute of limitations, but 
have not extended it to cases where, by the use of reasonable 
diligence, the fraud might have been discovered. (Bremond 
v. McLean, 45 Tex., 18; Munson v. Hallowell, 26 Tex., 475; 
Smith v. Fly, 24 Tex., 345; Smith v. Talbot, 18 Tex., 774.) 

The cases already cited from the courts of the United 
States and California seem sufficiently analogous to authorize 
us in concluding that the statute was only designed to secure 
to heirs and others interested the same rights, in cases of 
forged or fraudulent wills having been admitted to probate, 
which, on established principles, they would have in other 
eases of fraud. In order to make out this implied but now 
established exception to the statutes of limitation, this court 
has said that the mere allegation that the plaintiff could not 
by reasonable diligence have discovered, &c., will not relieve 
him from the bar of the statute; ‘‘ but he must state the facts 
on which he relies, that the court may see whether they justify 
and support such a conclusion.” (Bremond v. McLean, 45 
Tex., 19.) 

In the case before us the plaintiff’s pleadings nowhere 
stated what facts came to her knowledge leading her to the 
discovery that the will was forged. The allegations were 
not such as to enable the defendant to anticipate the facts 
on which plaintiff relied, and he could not prepare to rebut 
or disprove them. The construction which we have given 
the statute would require the application to this case of the 
rule of pleading laid down in Bremond v. McLean, and 
would lead to the conclusion that the plaintiff’s petition was 
defective. This defect had been specially pointed out in the 
first exceptions, and might well be regarded as embraced in 
the exceptions on which the case was disposed of, which 
embrace as one of the specifications “that there is no suffi- 
cient ground averred for want of knowledge.” 

Another objection taken to the petition as amended was, 
that it was contradictory to the original and amended peti- 
tion. This objection is certainly well taken. In the original 
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petition it was alleged that Bearden seized and destroyed 
Jackson’s will, and afterwards probated an alleged copy; 
when afterwards different statements are made. There are 
no corrections asked, but the court is left to infer how far 
the last supersedes those preceding it. The pleadings of 
plaintiff are otherwise irregular. The amended petition, 
seeking to make Mrs. Ransome a party, is filed in the name 
of E. W. F. Ransome, “who sues for himself and as agent 
and attorney in fact for Susan A. Ransome.” 

These irregularities and inconsistencies, however, do not 
seem to have been the ground on which the exceptions were 
sustained. The court held that the plaintiff’s allegations 
were insufficient to extend her right to sue because of her 
recent discovery of the forgery. We have, though not with- 
out considerable hesitation, concluded that, notwithstanding 
the fact that the plaintiff complied with the letter of the 
statute, she failed to make out her case sufficiently according 
to its true meaning. The judgment is affirmed. 


AFFIRMED. 


[Justice Bonner did not sit in this case.] 





Tue East Linge AND Rep River Ratriroap Co. v. R. 8. Terry. 
| 


1. GARNISHMENT—PRACTICE.—In garnishment proceedings the cred- 
itor is the actor, and the burden of proof lies upon him, when the 
garnishee, by answer, denies his indebtedness to the defendant. 

2. PAYMENT.—See facts held to be a payment. 

3. AGENT—ACTS OF, OUTSIDE HIS DUTY.—That a secretary of a cor- 
poration received from the payee a check, drawn by the corporation 
in favor of its creditor, and collected the money and paid it out to 
the creditor of the payee of the check, does not constitute an in- 
debtedness from the corporation, or render it liable again to its 
former creditor, by anything done by its secretary about such fund 
not for the benefit of the corporation. 
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Appeal from Marion. Tried below before the Hon. B.T 
Estes. 

R. 8. Terry recovered a judgment, January 17, 1878, against 
Zachry & Milner, for the sum of $2,365.07, in the District Court 
of Marion county. 

On the 14th of August, 1877, pending the suit of Terry 
against Zachry & Milner, he filed petition and affidavit for 
garnishment, setting forth in the affidavit that the East Line 
and Red River Railroad Company was indebted to and had 
money and effects belonging to Zachry & Milner in its pos- 
session. The writ of garnishment was served August 14, 
1877. 

In November, 1877, the president, William M. Harrison, 
and the secretary, W. H. Cook, of the company, filed their 
answer, denying that the railroad company, at the time of 
the service of said garnishment, was indebted to said Zachry 
& Milner, or had any effects of theirs in its possession, either 
at the time of filing or at the time of service. 

At January Term, 1878, Terry filed a plea controverting 
the answer to the garnishment; to which plea or statement 
controverting said answer, the railroad company replied May 
3, 1878, reiterating the denial, and stating that no officers of 
said company held any funds of Zachry & Milner, either at 
the time of said answer or the service of said writ; that W. 
H. Cook, acting as agent of, and by the procurement and 
permission of, said Zachry & Milner, held in his possession 
certain funds belonging to Zachry & Milner, and, as their 
said agent, the said Cook paid out said funds to the eredit- 
ors of Zachry & Milner, and at their request, and that said 
funds were in no manner the funds or property of said rail- 
road company, nor was said railroad company indebted to 
Zachry & Milner as aforesaid. 

On the 17th of May, 1878, Terry filed his “trial amend- 
ment,” setting forth, in substance, that at the time of the 
service of said garnishment the railroad company was in- 
debted to Zachry & Milner in the sum of $4,000, and that 
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said Cook did not hold any funds of Zachry & Milner in 
his custody as their agent, but solely as secretary of the rail- 
road company and in an official capacity. 

Upon this issue the parties went to trial, and the result was 
a verdict and judgment for Terry for $1,556.15; said judg- 
ment reciting that said railroad company should pay over and 
deliver to the sheriff said sum of money and costs, when de- 
manded by the sheriff, at any time after ten days after the 
rising of the court, and in case of failure and refusal, then 
execution to issue, &e. 

Motion for new trial was overruled, and the railroad com- 
pany appealed. Additional facts are in the opinion. 


T. J. Campbell and M. L. Crawford, for appellant. 

I. There was but a single issue presented by the plead- 
ings—that of indebitatus vel non: was the company indebted 
to Zachry & Milner at the service of said garnishment, and 
not did the company (appellant) have any funds or effects in 
its hands. (Love v. Wyatt, 19 Tex., 315; Tinsley v. Carey, 
26 Tex., 351.) | 

IT. The verdict, in any event, is not sustained by the evi-° 
dence, 

The evidence is overwhelming and conclusive that appel- 
lant, four days before the service of said garnishment, had 
fully paid off and discharged all its indebtedness to Zachry & 
Milner. They were contractors under appellant, and.on the 
10th of August, 1877, the company paid them in full $9,873.59, 
and: Zachry & Milner receipted for same. This amount was 
paid by check of W. B. Ward, the treasurer of the company. 
This amount was all that was due from the company to 
Zachry & Milner. The payment of this check was a full dis- 
charge of the company. The money was handed by Zachry 
to W. I. Cook, and the two proceeded to pay it out for Zachry 
& Milner, and not for the company ; and there is no evidence, 
from which any fair inference can be drawn, that Cook was 
acting in any manner for the company, but solely and alone 
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for Zachry & Milner. (Chandler v. Meckling, 22 Tex., 40; 
Austin v. Talk, 20 Tex., 164.) 

It. After the payment by the company and the receipt by 
Zachry & Milner, as embraced in the above-cited check of the 
treasurer of appellant, we maintain that any declarations or 
statemerts made by any director or officer of said company 
would not bind appellant. The corporation is one person 
and the officers are other persons, and although agents for 
certain defined purposes, their declarations, being oflicers or 
agents, do not bind the company, when loosely made, as in 
this case, after the fact of payment, aud made certainly not 
in the scope of their duties. The statements, to be binding, 
must be part of the res geste. (1 Greenl. Ev., secs..115, 114.) 
And as to admission and declarations of corporators, share- 
holders, directors, and officers of corporations, see 1 Green. 
Ev., sec. 175 and note 5, 13th ed. (Roddy v. Kingsbury, 5 
Tex., 152; Story on Agency, secs. 134, 136.) 

IV. The court submitted various. questions to the jury, 
about which there was no proof and which misled the jury. 
For example: “A payment in law is a payment in money,” 
&c. A proposition irrelevant, unsustained by testimony, and 
one unsustainable in law; for payments may be made, when 
accepted, in many things besides money, as in the case at 
bar. The payment was made to Zachry & Milner in the 
check on the bank and by them accepted. (McGreal v. Wil- 
son, 9 Tex., 429; Austin v. Talk, 20 Tex., 164; Dodd v. 
Arnold, 28 Tex., 101.) 

V. The very question in issue by the pleadings was indebi- 
tatus vel non, and yet the court refused to permit appellant to 
ask the question of the president of the railroad whether, at 
the service of the garnishment, the appellant was indebted to 
Zachry & Milner, and whether appellant had property of theirs 
in its possession, upon the extremely technical ground that this 
was a conclusion of law; that the question sought opinions 
and not facts. 
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G. T. ¢ C. 8. Todd and Mabry, McKay 4 Culberson, for 
appellee. 

I. The issue of indebitatus vel non is not the only issue pre- 
sented by the pleadings, and the court did not err in charg: 
ing the jury as to “effects in the garnishee’s hands.” 

Statement under appellee’s first proposition: The affidavit 
for garnishment charged “ indebtedness or effects,” &c., in 
form, and the garnishee answered by its president and sec- 
retary, under oath, that said garnishee “was not indebted to 
Zachry & Milner, and had no credits or effects of said Zachry 
& Milner in its hands, nor had at the time of serving the writ 
of garnishment,” and so was also plead in appellant’s an- 
swer. 

The appellee filed his affidavit, under the statute, “that 
he believed said answers to be incorrect,” and also filed his 
plea controverting said answers, and showing that the money 
in said garnishee’s hands, if any, was the property of Zachry 
& Milner, but was controlled by said garnishee without the 
consent or authority of Zachry & Milner. © (Paschal’s Dig., 
art. 161; Adkins v. Watson, 12 Tex., 200; Ellison v. Tuttle, 
26 Tex., 285; Howard v. Crawford, 21 Tex., 400.) 

II. Appellee denies appellant’s second proposition, and 
submits that the evidence is amply sufficient to sustain the 
verdict. The court will not disturb the verdict of a jury 
when it is supported by any evidence. (Briscoe v. Bronaugh, 
1 Tex., 840; Edrington v. Kiger, 4 Tex., 93; Gamage v. 
Trawick, 19 Tex., 64.) 

Denying appellant’s third proposition, appellee submits 
two propositions— 

1. The court did not err in admitting declarations of offi- 
cers and directors of appellant company. The evidence 
shows that Ward was treasurer, Taylor vice-president, Har- 
rison president, and Rainey a director and assisting the see- 
retary in disbursing the money, or superintending same, and 
all were identified in interest with the appellant; also, that 
the declarations were made about the time the garnishment 
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was issued, and with reference thereto; hence res geste. (1 
Greenl. Ev., secs. 171, 176.) 

2. The appellant’s objection to the admissibility of the 
evidence is not now well taken, because not objected to at 
the time it was offered, and no bill of exceptions reserved. 
(Rule 55 of the Supreme Court, for governing District Court.) 

IV. We submit that appellant’s fourth proposition is not 
sustained by the record, and refer to the charge of the court. 
Whether the check was accepted as a payment, was a ques- 
tion of fact, which the court fairly submitted to the jury; so 
as to capacity in which Cook acted. (Able v. Lee, 6 Tex., 
427, 430; Case v. Jennings, 17 Tex., 674.) 

V. In controverting appellant’s fifth proposition, appellee 
submits that the question ruled out by the court was prop- 
‘erly excluded, because (1) it sought to elicit a mere opinion 
from the witness; and (2) it was the province of the jury, 
not of the witness, to determine whether there was or not 
any indebtedness; and (3) the exclusion of the testimony did 
not, and could not, injure appellant. (1 Greenl. Ev., 440; 
Sheffield v. Sheffield, 3 Tex., 79; Haynie v. Baylor, 18 Tex., 
509.) 


Moore, Cuter Justice.—Our conclusion upon the merits 
of this case renders it unnecessary to consider most of the 
questions which have been discussed by appellant’s counsel. 

To unsuccessfully impeach appellant’s answer to the writ 
of garnishment, it was, unquestionably, incumbent on appel- 
lee to prove that appellant was indebted to Zachry & Mil- 
ner, or had money or effects of theirs in its possession or 
under its control, at the service of the writ, or at a date 
anterior thereto, with notice of the garnishment. In a pro- 
ceeding of this character, the creditor is the actor, and the 
burden of proof is undoubtedly upon him; and unless he 
establishes the truth of his averments impeaching the an- 
swer of the garnishee, the latter must, unquestionably, be 
discharged. The garnishee is primarily required to stand 
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merely upon the defensive. Hence it is not incumbent upon 
him to establish the truth of his answer, but simply to repel 
the efforts of the creditor to impeach it. 

Now, did appellee, on the trial of this case in the court 
below, sustain his denial of the truth of appellant’s answer to 
the writ, or rebut the presumption raised by the answer in 
appellant’s favor ? 

On the 9th of August, 1877, the amount then due Zachry 
& Milner by appellant was ascertained and determined. On 
the next day the full amount due them was paid by the treas- 
urer of appellant, apparently in the regular course of busi- 
ness, by a check on the bank in which appellant’s funds were 
kept. Zachry & Milner accepted the check and gave appel- 
lant a receipt in full for the demand, indorsed the check, and, 
as Zachry himself testifies, requested Cook, the secretary of 
appellant, by whom the check and receipt were handed him, 
to draw the money upon it; which he (Cook) accordingly 
did, and returned, in company with Zachry, to his office or 
place of business as secretary of appellant, carrying with him 
the money received, by Zachry’s request, on the check; and 
there, by the further request of Zachry, proceeded to pay it 
to creditors of Zachry & Milner, in accordance with pay-rolls 
prepared by them and furnished him for this purpose. 

Now, what is the legal import. upon this transaction ? 

Certainly, upon its face and unexplained, there can be no 
hesitancy in answering that the acceptance of the draft by 
Zachry and its collection by Cook, by his request, import a 
payment of the debt in discharge of which it was given, even 
if this intention had not been more clearly shown by the re- 
ceipt. Did the fact that the check was paid to the secretary 
of the appellant affect or rebut the inference to be drawn 
from the acceptance and collection of the check by the debtor? 
Why should it? Zachry could have collected it in person, 
if he had chosen. That he did not, surely does not, of itself, 
alter the legal conclusion to be drawn from its acceptance 
and payment to him through the party who he had re- 
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quested to collect it. Whose money was it when thus col- 
lected by Cook? On this state of facts, no one, we think, 
can hesitate to answer that it was the money of the owners 
of the check or the parties in whose favor it was drawn. 
Certainly, we imagine, no one would say that if Cook, after 
drawing it, had appropriated the money to his own use, or 
had refused to pay it to Zachry & Milner on their demand, 
that they could not have maintained an action against him 
for it, or that they would have had valid ground of action 
against appellant. 

If, then, the appellant’s debt to Zachry & Milner was dis- 
charged by their acceptance of the check and its payment by 
the drawee as directed by them, did appellant become again 
indebted to them by anything subsequently occurring, or did 
the money subsequently pass into its possession and control 
as the property of Zachry & Milner? If not, there can be 
no pretense that appellee has successfully impeached appel- 
lant’s answer. We are totally unable to find anything in 
the record to warrant an affirmative response to either of 
these propositions. Certainly the fact that the money was in 
the custody of appellant’s secretary, and that he was keeping 
and using it, but not about appellant’s business, in its office, 
does not prove that it is chargeable for its custody or liable 
as a debtor for the amount thus held by one of its officers; 
if, indeed, appellant could be made liable by an unauthorized 
and wrongful act of its officer outside of his official duty and 
without its ratification or approval of his act. It would, it 
seems, be a most unreasonable inference to suppose that ap- 
pellees would have gone to the trouble of a mere formal or 
apparent payment of its debt to these parties merely to with- 
draw so much of its funds from the control of its treasurer, 
its proper custodian, to place it in the hands of its secretary, 
that he might use it in payment of debts for the discharge of 
which it is not attempted to be shown that appellant was 
either legally or morally bound. It is true, Zachry testifies 
that Cook was not his agent when he drew the money from 
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the bank; that he supposed he was acting for appellant. It 
appears, however, from what he afterward says, that these 
are mere inferences or conclusions of his. The facts show 
that the money was drawn by Cook by his request and on 
authority furnished by him; that Cook held it with his con- 
sent, and carried it to appellant’s office for his, and not 
appellant’s use, and there appropriated it, in his presence, in 
payment of his, and not appellant’s debts. 

In the absence of any proof whatever to warrant ‘such an 
inference, it cannot be inferred that Zachry could have 
thought, in all these matters so forvign, as we may infer he 
must have known them to be, to Cook’s duties as secretary of 
appellant, that he was acting for it and in his official capacity. 
The fact that Cook may have assumed authority, in paying 
out the money, beyond that with which he was intrusted, or 
may have acted in bad faith, or that the president of appel- 
lant’s company may have connived or encouraged him in so 
doing, certainly did not make appellant liable to Zachry & 
Milner for the money in Cook’s, and not in appellant’s pos- 
session. Still less would it show that appellant was still their 
debtor. 

The evidence not being sufficient to warrant the judgment, 
it is reversed. 

JUDGMENT REVERSED. 





WiutuiaM J. WiviiaMs v. Tuomas H. Turner ET AL. 


1. EQUITABLE OWNER MAY SUE ON BREACH OF WARRANTY.—Land 
was bought with the wife’s separate funds, but the deed was taken 
to the husband. The deed contained the usual covenant of war- 
ranty. Suit was brought for the laud, by an adverse claimant, and 
the land recovered. Suit was-brought by the husband and wife on 
the warranty, claiming in right of the wife as equitable owner. It 
being objected **that the legal title to the land was in the husband, 
he only had the right to sue for breach of warranty ’’: Held, That 

suit on the warranty, for use of the wife, could be maintained. 
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2. SAME.—The wife was not a necessary party to the suit, but she was 
properly made a party plaintiff, 


AppgAL from Marion. Tried below before the Hon. B. T, 
Estes. 

This suit was instituted March 6, 1874, by T. H. Turner 
and his wife, E. H. Turner. The petition alleges that in 1865 
appellant conveyed to T. H. Turner six hundred and forty 
acres of land, for $640 in cash and a note for $640, made by 
T. H. Turner, payable to appellant twelve months after date; 
that in 1871 Nancy Rogers, by judgment of the District Court 
of Titus county, evicted T. H. Turner from the land, which 
judgment was affirmed by the Supreme Court; that all the 
purchase-money ($640) paid for the land was the separate 
property of Mrs. E. H. Turner; and that the warranty from 
Williams was for her use and benefit and for her protection. 
They pray that a judgment be entered for Mrs. Turner, and 
that the note for $640 be delivered up to be cancelled. 

In January, 1875, T. H. Turner filed an amendment sug- 
gesting the death of his wife, and prayed that her heirs be 
made parties plaintiff. 

April 23, 1877, T. H. Turner and C. K. Davenport amend, 
allege their appointment as administrators of the estate of 
Mrs. E. H. Turner, and ask leave to prosecute the suit for 
and on behalf of her estate. Defendant answered by general 
demurrer and a special answer. - 

In November, 1877, judgment was rendered in favor of 
Mrs. E. H. Turner, and for the use of her estate, for $368.64 
and costs. 

Motion for new trial was overruled, and Williams appealed. 
There is no statement of facts or assignment of errors. 


M. L. Crawford and G. T. & C. S. Todd, for appellant. 

I. The court should have sustained the demurrer to the 
petitions, original and amended. 

II. One merely entering and claiming title to land cannot 
sue upon covenants made to a prior occupant. He must 
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prove a title by deed. (3 Hill. on Real Prop., sec. 5, p. 592; 
4 Vt., 471; 2 Greenl., sec. 240.) 

III. The benefits of covenants for title pass with the legal 
estate, and cannot be invoked by the holder of a mere equity. 
(McGoodwin v. Stephenson, 11 B. Monr., 22.) 


T. J. Campbell, for appellees.— Where a husband purchases 
land for his wife, with her separate funds, and takes the title 
under a warranty deed in his own name, upon a breach of 
said warranty will a suit lie, under our law, in the name of 
the husband and wife, to recover for her use and benefit the 
damages growing out of such breach? We maintain that 
it will. 

Appellees deny the first proposition of appellant, and say 
that the court below did not err in refusing to sustain the 
demurrer of appellant to appellees’ pleadings, and submits 
the following as counter-propositions : 

I. Appellee’s pleadings presented a good cause of action. 

The record shows that the warranty in this case was a 
covenant to warrant and defend the title. This covenant of 
warranty and the deed were made by the appellant for the 
use and benetit of the appellee, Mrs. Turner, the wife; and 
the money paid for the land was hers, advanced by her out 
of her own separate means. 

There was an eviction by a judgment of a court of compe- 
tent jurisdiction, and both husband and wife were ejected 
from the land. This eviction and the suit-of Nancy Rogers 
were known to appellant. 

Appellees, denying the second and third propositions of 
appellant and the applicability of the authorities cited to this 
case, submit— 

II. The covenant of warranty, as shown by. the facts above 
stated, is a personal covenant sounding in damages, and a 


] 


personal action may be brought thereon; (Rawle on Cov. for 


a a 


Tit.. pp. 234, 235, and note ;) and the property of defendant, 
real and personal, is liable to the jndgment. 
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At common law an action of covenant lies for the breach 
of such a covenant. (1 Chit. on Pl, 116.) 

IIT. It being shown by the pleadings and admitted by the 
demurrer that the money which was used to pay for said land 
was the separate estate of the appellee, Mrs: Turner, the hus- 
band, during the marriage, had the right to manage and dis- 
pose of the same and to invest the same for her use and ben- 
efit. (Paschal’s Dig., sec. 4641.) 

The statement shows, as above set forth, that the husband, 
under this right to manage and dispose of said fund, did in 
fact invest it for her in said land. 

TV. The property of the wife, when separate, remains her 
separate property, whatever may be its changes or mutations. 
(Rose v. Houston, 11 Tex., 326.) 

V. The wife may sue for all debts due to her, however 
they may be evidenced, and whether taken in her own name 
or in the name of her husband; and even where the husband 
takes a note in his own- name, given for the wife’s money, 
the wife may intervene and claim a judgment for herself, 


. and, indeed, claim the note itself. (Rose vr. Houston, 11 Tex., 


326.) 

VI. There is no difference in principle between the ease at 
bar and the case cited above. The case at bar is a covenant 
of warranty belonging to the wife, and the case in Rose v. 
Houston, supra, was a note belonging to the wife, both evi- 
dences of indebtedness due to the wife. 

The damages for the breach belong to the wife; and ought 
she to be prohibited from suing for them ? 


Bonner, Associate Justice.—In this case there is no 
assignment of errors and no statement of facts, and nothing 
will be considered except such alleged fundamental error of 
law mentioned in the brief of counsel as being apparent upon 
the record. 

The pleadings of plaintiffs allege that on the 21st of De- 
cember, 1865, the appellant, William J. Williams, made, 
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executed, and delivered to Thomas H. Turner, for a valuable 
consideration, a deed to a certain tract of land therein men- 
tioned, in which he covenanted to forever warrant and defend 
the title and possession of said land unto the said Thomas H. 
Turner, his heirs and assignees; that although said deed was 
taken in the name of the said Thomas H. Turner, in fact the 
whole of the purchase-money which was paid for said land 
was the separate property of Ellinor N. Turner, wife of the 
said Thomas, and that the investment was made for her sep- 
arate use and benefit; that afterwards one Nancy Rogers 
instituted suit for said land, and by proper judgment of the 
District Court, and which was affirmed by this court, she 
recovered judgment for the title and possession of the same, 
and by virtue of which and the proceedings thereunder the 
said Thomas H. and Ellinor Turner were legally dispossessed. — 
Thereupon this suit was instituted by them jointly, for the 
use and benefit of the wife, against Williams for breach of 
said covenant. During the pendency of the suit Ellinor de- 
parted this life, and the said Thomas H. ‘Turner and one 
Charles Davenport, having qualified as administrators upon 
her estate, the suit was prosecuted by them as such, : 

The defendants excepted to the pleadings of plaintiffs. A 
jury was waived and the cause submitted to the court. Judg- 
nent was rendered for the plaintiffs, overruling said excep- 
tions, and that they recover for the use and benefit of said 
estate the sum of $368.64; and from this judgment the de- 
fendant appeals. 

The judgment of the court overruling the general excep- 
tion of the defendant is the only question submitted for our 
consideration. The proposition of law insisted on by counsel 
for appellant is, substantially, that the benefit of covenants 
for title pass with the legal estate, and cannot be invoked by 
the holder of a mere equity ; and that one who merely enters 
upon and claims title to land cannot sue upon covenants 
made to a prior occupant, but must prove title by deed. 




















142 WIiiaMs v. TURNER. [Tyler Term, 





Opinion of the court. 





In 3 Washburn on Real Property, chap. 5, secs. 5, 15, 18, 
19, 20, the doctrine is laid down, that the broadest and most 
effective covenant contained in American deeds is that of 
warranty, which, in some of the States, is the only one in 
general use; that this covenant of warranty is a personal 
one, and is in effect a covenant for quiet enjoyment, and runs 
with the estate in reference to which it is made, and may be 
sued on by any one to whom the same shall come by deed, 
even after several successive conveyances, or by descent or 
devise; and that an action for its breach should be brought 
by whoever may be the owner of the land at the time the 
covenant is broken. 

The covenant here under consideration is admitted by the 
demurrer to le, in express terms, one of general warranty 
and for quiet possession. 

In Rawle on Covenants, 352, it is said: “ But whatever 
difference of opinion may exist as to the right of an assignee 
to take advantage of the covenant for seizin, or against in- 
cumbrances, there is none as regards the covenants for quiet 
enjoyment and of warranty.” 

Was, then, Mrs. Ellinor Turner such an owner as could 
maintain an action for the breach of this covenant ? 

It is said by Judge Story, and approved by this court, that 
“the clear result of all the cases, without a single exception, 
is that the trust of the legal estate, whether freehold, copy- 
hold, or leasehold; whether taken in the name of the pur- 
chaser and others jointly, or in the name of others without 
the purchaser; whether in the name of one or several; 
whether jointly or successively, [successive,] results to the 
man who advances the purchase-money.” (2 Story’s Eq., 
sec. 1201; Neill v. Keese, 5 Tex., 29.) 

Under our statute, the husband has the sole management 
of the wife’s separate property ; and suits for the same may 
be brought cither in his own name or jointly with the wife. 
(Paschal’s Dig., arts. 4636, 4641.) 

There is both good reason and authority to support the 
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position that, as a general rule, the wife should be joined 
in the suit. . 

The separate property of the wife remains such, whatever 
changes it may undergo, so long as it can be clearly and 
indisputably traced as such. (Rose v. Houston, 11 Tex., 
324.) 

From these authorities, it seems beyond question that the 
suit was properly brought for the use and benefit of the wife, 
and that the demurrer was not well taken. It may be added, 
that, in fact, the suit was brought both in the name of the 
wife and of the husband also, to whom the covenant was 
originally made and in whom was the legal title. 

That the wife availed herself of a statutory provision to 
join in the suit for the protection of her rights, could not, it 
is believed, have operated to prejudice any rights of the 
defendant, and affords no legal ground of complaint by him. 

There being no error apparent in the record, the judgment 
below is affirmed. 








JUDGMENT AFFIRMED. 


, 





W. H. Frypuey et au. v. R. F. Mircuett. 


1. DAMAGES.—The defendant in a sequestration suit, who is denied 
the statutory privilege of replevying the sequestered property, has 
the right to recover of the officer and his sureties denying such right 
all actual damages resulting from the loss of the use of such prop- 
erty. 

2. MEASURE OF DAMAGES.—Where property not owned by the de- 
fendant, but of which he had the use by borrowing the same, was 
seized by sequestration, and the right of replevying the same was 
denied, and it was shown by the evidence that ‘it was hard to get 
such [property] as that was, [the property seized.] and he lost two 
seasons [in ginning] before he could supply their place, partly for 

want of ability to buy and partly because it could not be obtained ’*: 

Held, That the case did not authorize a charge of the court submit- 

ting as an element in damages the loss from the inability to pur- 
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chase machinery during the interval to supply the place of that 
seized. 

3. ATTORNEY FEES—MEASURE OF DAMAGES.—Where the services of 
an attorney were had and made necessary by a wrongful act, the 
fees of such attorney form part of the damages, in a suit against the 
wrong-doer. 


AppraL from Cherokee. Tried below before the Hon. R. 
S. Walker. 

October 19, 1875, Mitchell sued, in the District Court of 
Cherokee county, Findley, a constable, and his sureties, for 
wrongfully refusing plaintiff the right to replevy certain gin- 
gearing, seized by the constable under a writ of sequestra- 
tion. } 

Mitchell employed counsel to aid in replevying the seques- 
tered property, and he set up the counsel fees as part of his 
damages. 

On the trial, the jury found a verdict for $150 actual dam- 
ages, and $300 exemplary damages, against Findley and 
Gaston. 

The facts are sufficiently set out in the opinion. The 
defendants appealed. 


Guinn § Gregg and M. J. Whitman, for appellants. 

I. Appellants insist that the District Court erred in over- 
ruling the exceptions of appellants, M. A. Gaston and W. L. 
Kirksey, to the petition, because it seeks to hold the sureties, 
Gaston and Kirksey, liable for the alleged tortious acts and 
omissions of Constable Finley, without showing any privity 
between them and said constable. (Paschal’s Dig., arts. 981, 
988, 989, 990, 991.) 

II. The court erred in permitting the appellee, over objec- 
tions of appellants, to prove attorney’s fees as damages. The 
testimony was not admissible in the case at bar. (Landa v. 
Obert, 45 Tex., 545.) : 

- III. The court erred in its charge to the jury upon the sub- 
ject of vindictive damages. The charge was calculated to 
mislead the jury, and was not applicable under the testimony 
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in this case, the testimony showing that the property was not 
owned by appellee, nor pretended to be owned by him. (Wal- 
lace v. Finberg, 46 Tex., 39.) 

IV. The-court erred in that part of its charge to the jury 
which directed: “If the seizure and deprivation of the ma- 


chinery had the effect to financially disable the plaintiff to 


restore his machinery, you will consider his losses conse- 
quent on that state of case, and give him such damages as 
will compensate him for the loss and: injury which he sus- 
tained.” This charge was not authorized by the facts devel- 
oped in the case, which show the appellee not to be the owner 
of the property, and said charge being uncertain, referring to 
remote, speculative, and consequential damages. (ILeilbroner 
v. Douglass, 45 Tex., 402; Hudson v. Wilkinson, 45 Tex., 
445; Tompkins v. Toland, 46 Tex., 589.) 

V. The court erred in refusing appellants a new trial. 
There is no allegation in appellee’s petition authorizing ex- 
emplary damages, and no prayer for same. By refererice to 
the testimony of W. H. Findley, we show that the question of 
malice and vindictiveness is negatived and denied positively. 
(Rountree v. Walker, 46 Tex., 200; Brown v. Tyler, 34 
Tex., 172; Tompkins vr. Toland, 46 Tex., 584; Pinson v. 
Kirsh, 46 Tex., 26; Darey v. Tarner, 46 Tex., 50.) 


Govtp, Assocrate Justice.—Mitchell was in possession of 
and using about his gin and mill the running gear of a cotton 
gin which had been loaned to him by Gaston, but which 
Gaston only controlled by virtue of an agency from Stewart 
& Nunn to look after their interest in a’certain league of land. 
On this league of land was the old Duren place, and from 
that place Mitchell, by Gaston’s permission, took the gin- 
gearing and used it for two years. Gaston sued out a writ 
of sequestration for the gin-gearing, which writ was executed 
by Constable Findley, who at first refused to allow Mitchell 
to replevy, being advised thereto by the justice who issued 
the writ, and, as Mitchell claims, being instigated by Gasion 
10 
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and moved by malice. Whilst matters were in this condition 
the constable sent the gin-gearing to Gaston’s plantation. 
Subsequently, after taking other advice, he approved the re- 
plevy bond, but failed to return the property. Gaston and 
Kirksey were the sureties of Findley on his official bond, and 
Mitchell brought this suit against the three to recover damages 
for these wrongful acts. He recovered of the three $150 as 
actual damages, and of Findley and Gaston $300 as exem- 
plary damages. On the trial there was evidence that before 
the seizure Mitchell had also been requested to act as agent 
for Stewart & Nunn, the agency of Gaston not being revoked, 
but the evidence shows that Mitchell did not then deny Gas- 
ton’s right. There was also evidence that Stewart & Nunn did 
not claim the gin-gearing, but that after its seizure it was pur- 
chased for $35, by Mitchell, of Duren’s administrator. The 
other testimony in the case bore on the question of the good 
faith or otherwise of the constable, on the value of the gin- 
gearing and of the annual rental of a gin, and some other 
matters bearing on the amount of damage. 

By the charge of the court on the subject of actual dam- 
ages, Mitchell, not being the owner, was not allowed to recover 
the value of the sequestered property, but was allowed dam- 
ages resulting from the loss of machinery from the gin and mill ° 
in which it was being used “ for such period of time as would 
have been sufficient to have enabled the plaintiff to have 
supplied himself with adequate machinery to put his busi- 
ness of ginning, grinding, &c.,in operation again; and if the 
seizure and deprivation of the machinery had the effect to 
financially disable the plaintiff to restore his machinery by 
procuring other machinery, you will consider his losses con- 
sequent on that state of case, and give him such damages as 
will compensate him for the loss and injury sustained, taking 
into consideration all the circumstances, facts, and conditions 
under which he held the property, and his opportunity to have 
bought or leased the machinery from those having the title 
thereto, and deducting the amount of cost in buying or leas- 
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ing from the damage which he would have had to pay to the 
owners, if any there were, to procure and retain the further 
use of the machinery.” 

As to the liability of Findley and his sureties for such actual 
damages as Mitchell suffered from the denial-of his right to 
replevy and the detention of the sequestered property, there 
can be no question. (Holliman v. Carroll, 27 Tex.,25; Crocker 
on Sheriffs, sec. 864.) 

Whilst Mitchell had a statutory right to replevy, he was 
ultimately responsible for the use of the property whilst so 
replevied, if the right to the possession thereof was found to 
be in the plaintiff in sequestration. Whether, under the cir- 
cumstances, the stoppage of his gin and mill, resulting from 
the detention of the sequestered gin-gearing, should be con- 
sidered in estimating his damages, is a question on which we 
express no opinion, but to which we invite attention on an- 
other trial. (Sedg. on Dam., p. 482; Field on Law of Dam., 
837.) 

We are of opinion, however, that there was no evidence 
justifying the charge, which, in effect, extended the time for 
the accumulation of damages from loss of machinery, if the 
seizure or deprivation had the effect to financially disable 
plaintiff. The plaintiff testified that «it was hard to get such 
gearing as that was, and he lost two seasous before he could 
supply their place, partly for want of ability to buy and partly 
because it could not be obtained.” This evidence (and there 
is none other having any bearing on the point) we think in- 
sufficient. to call for a charge based on the hynothesis that the 
plaintiff was financially disabled, by the seizure or depriva- 
tion of the machinery, from supplying its place. The fourth 
assignment of error is to this part of the charge, and, without 
having found it necessary to decide whether or not the legal 
principle laid down is abstractly correct or not, we think it 
was not applicable to the case, and that it may have influ- 
enced the amount of damages allowed by the jury. 

There is an assignment of error and bill of exceptions to the 
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admission of evidence of an attorney’s fee paid by Mitchell for 
services rendered in procuring Findley to approve his replevin 
bond. Mitchell, in his petition, had alleged such employment 
as caused by the denial of his right; and in view of that fact, 
and of his claim for vindictive damages, we are of the opinion 
that there was no error in admitting the evidence. As the 
ease must be reversed and tried again, we abstain from any 
comment on the sufficiency of the evidence to make out a 
ease for vindictive damages. 
The judgment is. reversed and the cause remanded. 


REVERSED AND REMANDED. 





J. A. Townsenp v. J. W. Rartcrirr. 


1, SHERIFF’S RETURN—IDEM SONANS.—Citation was for J. A. Town- 
send. The sheriff’s return showed service ** by delivering to J. A. 
Townsen, the within-named defendant, in person, a true copy,”’ 
&e.: Held, Not to be error to render judgment final by default 
upon such service. 

2. VENDOR’S LIEN—DESCRIPTION—PRACTICE.—In a suit for foreclos- 
ure of the vendor’s lien, where the petition and judgment contain — 
field-notes not in themselves defective, the absence from the record 
of any proof of identity of the described lands, or their connection 
with the alleged purchase-money notes, in the absence of a state- 
ment of facts, will not be ground for reversal. 

3. JUDGMENT BY DEFAULT.—A judgment by default recited that the 
clerk was ordered to assess the damages, &c., on a promissory note. 
On error, the absence from the record of such promissory note raises 
no inference that the note was not in court when the damages were 
assessed by the clerk and when the judgment final by default was 
rendered. 


Error from Rockwall. Tried below before the Hon. Green 
J. Clark. 

January 14, 1878, John W. Ratcliff brought suit in the Dis- 
trict Court of Rockwall county against J. A. Townsend on two 
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promissory notes, and to enforce the vendor’s lien on two tracts 
of land, for which the notes were alleged to have been given. 

The petition set out the notes, and referred to exhibits as 
containing field-notes of the two tracts sought to be subjected 
to the lien. , 

Citation was issued for J. A. Townsend. The return of the 
sheriff showed that it was “executed the 22d day of Febru- 
ary, 1878, by delivering to J. A. Townsen, the within-named 
defendant, in person, a true copy,” &e. 

May 16, 1878, judgment final by default was rendered. 
The clerk was ordered “to assess the plaintiff’s damages, and 
the clerk having assessed the damages,” &c., judgment was 
rendered for. the amount of the first note described. The 
judgment further recited: “And it further appearing to the 
court that the first-mentioned note was given for part pay- 
ment of the purchase-money of the tollowing-described tract 
of land, to wit, forty acres, [giving field-notes, as in first ex- 
hibit,] and that the plaintiff holds the vendor’s lien on said 
tract of land for the payment of the aforesaid note.” Then 
followed an order foreclosing the lien and ordering sale of 
the land. Like proceedings were had as to the second note 
described and the second tract of land. 

There is no statement of facts or bill of exceptions. 

Townsend, by writ of error, sought the reversal of the judg- 
ment. The transcript consists of petition and exhibits, cita- 
tion and sheriff’s return, judgment, petition and bond for writ 
of error, citation and return in error, and assignment of errors. 


J. L. Stanfield, for plaintiff in error. 

I. The court erred in rendering judgment by default, 
because the service is not sufficient, the suit being aguinst J. 
A. Townsend, and the sheriff’s return shows the citation 
served on J. A. Townsen. (1 Paschal’s Dig., art. 1433; 
Thompson v. Griffis, 19 Tex., 116; Faver v. Robinson, 46 
Tex., 205; Underhill v. Lockett, 20 Tex., 130.) 
If. There was no sufficient description of the land upon 
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which the vendor’s lien was sought to be enforced before the 
court, to enable it to render a judgment enforcing the vendor's 


lien. 


The description of the Jand ought to be such as that the 
sheriff may ascertain with certainty, without relying on the 
plaintiff for information, upon what he is to levy his exeeu- 
tion or order of sale. (Hurt v. Moore, 19 Tex., 270; Murray 


v. Land, 27 Tex., 90.) 


IIl.. The court erred m rendering judgment enforcing the 
vendor’s lien against the land, without evidence establishing 


a sale. 


The land which the plaintiff below sought to subject to 
the lien should have been identified and clearly shown by 
evidence to. be subject to the lien, and the decree of the 
court should have described the land so as to furnish a safe 
guide to the officer in executing the decree. 


Land, 27 Tex., 90.) 


(Murray v. 


The plaintiff’s allegations, giving the defendant notice to 
produce the deed, were probably sufficient to authorize the 
plaintiff below to establish the sale by parol; but there was 
no evidence establishing a sale or the identity of the land. 

“A judgment in a court of record must be founded on suf- 
ficient legal facts, legally ascertained.” (McConkey v. Hen- 


derson, 24 Tex., 214; Harris v. Crittenden 


» 20 


Tex., 327.) 


IV. The court erred in rendering judgment by default, 
without any evidence before the court to establish the fact 
that such notes as those described in the plaintiff's petition 
had been made, by the filing and exhibition of the notes sued 
on, or proof establishing the fact that such notes had been 


made and were lost or destroyed. 


V. The court erred in permitting the clerk to assess the 
damages, without the original instrument on which to predi- 


cate his assessment. 


If the cause of action be liquidated and established by an 
instrument in writing, the clerk may compute the sum due, 


or it may be found by a jury, if asked by either party. If 
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the cause of action is unliquidated, a jury shall be impanelled. 
(Paschal’s Dig., art. 1513.) 

I submit, that when the plaintiff below fails to file the 
instrument upon which his suit has been instituted, or even 
to place the same among the papers in the cause, the clerk 
cannot compute the amount due. He can only make the 
computation by an inspection of the instrument itself. 

If the original instrument on which the suit is brought is 
not in court, it cannot be said that the cause of action is 
established ; and it is a question as to whether such instru- 
ment .was made, and then as to its loss or destruction, if it 
cannot be produced; and especially is it a question of fact 
as to whether the note was given for the land described in 
plaintiff’s petition, demanding legal proof. “The statute 
directs the judgment; the clerk acts as the agent of the stat- 
ute in writing out and filing the judgment among the records 
of the court. If the law did not authorize the agent to act, 
the judgment is without any authority, and is therefore void.” — 
(Freem. on Judg., 129.) 

If it be claimed that the presumption is in favor of the 
correctness of the record, then I answer, that the file papers 
constitute necessary parts of the record, and no one had a 
legal right to withdraw, especially notes, after judgment ren-. 
dered thereon, without leave of court and leaving copies. 

The court cannot render a judgment on a note by default 
while that note is still in-the hands of the drawee, or some 
other person, it may be, to be sued upon again in the hands 
of an indorsee before maturity. 

And, again, the defendant against whom a judgment has 
been rendered by default has the right to inspect the note, 
as a part of the record, and know for himself that the amount 
is correctly computed. 


Moore, Curer Justice.—The objection that the service of. 
citation does not support the judgment against appellant, is 
not tenable. The citation commands the sheriff to summon 
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J. A. Townsend “to answer the plaintiff’s petition.” The 
return of the officer is that the writ was “executed * * * 
by delivery to J. A. Townsen, the within-named defendant, 
in person,” &e. While it may be true that the name Town- 
send, when distinctly and correctly enunciated, cannot be 
said to be idem sonans as that of Townsen, yet it is a matter 
of every-day knowledge that the name Townsend is often 
thus inaccurately written and spoken; and we think the court 
was not warranted in concluding, in this ease, that the defect 
in the service of citation is not by reason of service upon a 
different person than the defendant named in the petition, 
but in merely a mistake of the sheriff in the correct spelling 
of the defendant’s name. This being the case, the objection 
to the judgment cannot be sustained. (Faver v. Robinson, 
46 Tex., 204.) 

The petition must no doubt contain an intelligible descrip- 
tion of the land against which the vendor’s lien is sought to 
be enforced. There must be a description of it, sufficient for 
its identification, in the judgment and order of sale. (Hurt 
v. Moore, 19 Tex., 269.) It is not apparent on the face of the 
transcript that this has not been done. 

So, likewise, as appellant insists, where a judgment by 
default. is rendered in a suit upon a promissory note and the 
damage is computed by the clerk, the note must be before 
the court. But the judgment in this case, in our opinion, 
raises no inference that the notes described in the petition 
were not in court when the clerk was ordered to compute the 
damage for which judgment was to be rendered. 

The judgment is affirmed. 

AFFIRMED. 
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JacoB MAWTHE v. ALEXANDER Crozier & Co. 


1. JURISDICTION OF DISTRICT COURT.—Suit was originally brought 
in the District Court on a promissory note for less than $500, 
After the adoption of the Constitution of 1876, the amount being 
below the jurisdiction of the County Court, the case was transfer- 
red by the District Court to the proper Justice’s Court. After 
trial and judgment an appeal was taken by the defendant to the 
County Court; the case appeared in the District Court without any 
order transferring it from the County Court, and judgment was 
rendered for plaintiff: Held, That no jurisdiction was shown in the 
District Court. 

2. APPROVED.—Lane v. Doak, 48 Tex., 597, approved, 


Error from Kaufman. Tried below before the Hon. J. 
G. Eblen, special judge. 

Suit was brought August 12, 1875, in the District Court 
of Kaufman county, by Alex. Crozier & Co. against Jacob 
Mawthe, on a promissory note for $450, of date February 19, 
1872, with interest from date, at ten per cent., and executed 
by defendant. <A eredit of $561.06, paid September 14, 1872, 
was allowed in the petition. 

October 5, 1875, defendant pleaded a general demurrer 
and general denial. 

September 13, 1876, by order of the District Court, the 
case was transferred to the Justice’s Court of precinct number 
one, in Kaufman county. j 

November 1, 1876, the papers in the suit were filed in the 
Justice’s Court, E. E. Douglas being justice of the peace. 

February 26, 1877, judgment was rendered by the justice 
of the peace, for plaintiffs, for “the sum of $211.18, principal 
and interest, after allowing all credits thereon.” 

A motion for new trial was overruled. The reasons urged 
in the motion were, because the judgment was contrary to 
law and beyond the jurisdiction of the court. 

Notice of appeal was given, and an appeal bond was filed, 
the notice and the bond being for an appeal to the County 
Court. 
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By the transcript, the papers appear to have been filed by 
the county clerk March 15,1877. The papers were again 
filed, in the District Court of Kaufman county, April 2, 1877. 
No order of the County Court appears transmitting the case 
to the District Court. 

April 24, the plaintiffs filed in the District Court a motion 
to dismiss, for the reasons— 

1. The amount involved is not sufficient to give the District 
Court jurisdiction. 

2. Because it nowhere appears that the cause had been 
transferred to said court. 

3. Because no reason appears, from the papers of the case, 
why it should not be tried in the County Court. 

The motion to dismiss was oyerr uled, and judgment ren- 
dered against the defendant and his sureties on the appeal 
bond for $211.18 and costs. 

The defendant prosecuted his writ of error, assigning as 
error the want of jurisdiction of the court. 


J. J. Woods, for plaintiff in error.—The plaintiff in error is 
led to the conclusion that the court in this case went beyond 
its powers, as defined by the Constitution and laws made 
thereunder. If the County Court had tried this case, it 
would have been under that provision of the Constitution, 
and County Court act thereunder, giving to said court its 
appellate powers, and none other. (Const. 1875-76, art. 5, 
sec. 16; Gen. Laws, 1876, see. 8, p. 18.) The Constitution 
makes no other provision regarding suits appealed from Jus- 
tices’ Courts to County Courts. The appellate powers of the 
District Court are expressly defined by the Constitution, and 
limited to probate matters, guardianship, letters of admin- 


- istration, Kc. (Const. 1875-76, art. 5, sec. 8, p. 33.) Again, 





it is urged that before the District Court can assume original 
Jurisdiction over the subject-matter of a suit that is within the 
jurisdiction of the County Court, it must appear affirmatively 
that the county judge is disqualified, and the amount in con- 
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troversy is valued at, or exceeds, $500, exclusive of interest. 
(Const. 1875-76, art. 5, sec. 8, p. 32. 


Moore, Cuter Justice.—Upon the face of this transcript, 
the District Court evidently had neither original nor appellate 
jurisdiction of this case. We may unquestionably imagine 
a state of facts which would have warranted its transfer from 
the County Court to the District Court; but to justify the 
District Court in taking jurisdiction of it, and this court in 
affirming its judgment, these facts, if in truth they exist, 
should have been in some way incorporated into or shown 
by the record. 

But this has not been done, and, “as we have to act upon 
the record as we find it here,” we have no alternative but to 
“reverse the judgment and remand the case, for want of 
jurisdiction of the District Court to hear and determine it,” 
as appears by the record presented to this court. (Lane v. 
Doak, 48 Tex., 227.) 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





C. B. Rrppie et AL. v. S. BICKERSTAFF ET AL. 


1. EVIDENCE—COPIES—PRACTICE.—Where certified copies of recorded 
instruments have been admitted over objections, the record must 
show that said copies were filed and three days’ notice given. (Pas- 
chal’s Dig., art. 3716.) In absence of evidence in the record that the 
statute was complied with, such admission will be held error. 

2. OUTSTANDING TITLE AS DEFENSE.—It is error to instruct the jury, 
in an action of trespass to try title, that an outstanding superior 
title adverse to the plaintiff, to the land, or a title to the whole or 
part of the land in defendant, will defeat the right of plaintiff to re- 
cover, Whether such title is vested in defendant or any other person. 
An outstanding title weuld defcat only to its extent. 

. LIMITATION.—See facts discussed as applying to the statute of lim- 

itatious, and not constituting a defense. 
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4, INFANTS MAY SUE, &C.—LIMITATION.—Under section 14 of article 
12 of the Constitution of 1869, minors had the right to sue for lands 
within seven years after the removal of the disability of minority. 


AppEAL from Titus. Tried below before the Hon. B. T. 
Estes. 
The facts are fully stated in the opinion. 


Christian ¢ McDonald, for appellants. 
No briefs on file for appellees. 


Bonner, Associate Justice.—On the 15th day of Febru- 
ary, 1873, the appellants, as plaintiffs below, Charles B. Rid- 
dle, Walter D. Riddle, and John L. Riddle, instituted suit in 
the usual form of trespass to try title against a number of 
defendants, including the appellees, Seaborn Bickerstaff, Cor- 
nelius Orvil, and John W. Withee. Afterwards the suit was 
dismissed as to all the defendants, except the three above 
named, who claimed the particular land now in controversy 
by specified metes and bounds, the same being: part of the 
survey for which the suit was originally instituted. 

The plaintiffs deraigned title in their pleadings, and -sus- 
tained the same by evidence, as follows: 

1. Copy of patent to the heirs of Joseph P. Riddle, of date 
July 1, 1851, he having died in the year 1836. 

2. Sole heirship of his mother, Marion Riddle. 

8. Conveyance from Marion Riddle toeSamuel S. Riddle, 
of date January 7, 1843. 

4. Death of Samuel 8. Riddle on the 26th of August, 1852, 
and heirship of plaintiffs as his only surviving children, they 
being minors at the time descent was cast by the death of 
their father. 

The testimony showed that at the time of the institution 
of this suit John L. Riddle had been of full age for the 
period of one year nine months and twenty-six days; Charles 
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B. Riddle, three years eleven months and three days; and 
Walter D. Riddle, six years one month and eight days. 

Under the law then in force, minors had seven years with- 
in which to institute suits for the recovery of property after 
the removal of the disability of non-age. 

The defendants pleaded not guilty and the statute of lim- 
itations of three, five, and ten years. 

On the trial below, the defendants offered in evidence— 

1. Certified copy of deed of gift for the land in controver- 
sy, made by Henry Bickerstaff to Jonathan Owens, of date 
July 21, 1845, recorded July 3, 1851. 

The record shows that this certified copy was filed in this 
suit March 21, 1877, but it does not appear that notice there- 
of was given to the plaintiffs. 

2. Certified copy of deed from Jonathan Owens and his 
wife to Amanda Mayfield, now the wife of the defendant 
Orvil, of date March 10, 1853, recorded July 20, 1853. 

The record does not show that this copy of deed was ever 
filed in the suit, or notice given that it would be offered in 
evidence; nor is it shown that any taxes were ever paid on 
the land. The testimony shows that Henry Bickerstaff had 
the land surveyed by virtue of the headright- cettiticate of 
Joseph P. Riddle, and that he set up some .claim to it, but 
what that claim was, and how it was evidenced, whether by 
writing or otherwise, is not disclosed. It was also in evi- 
dence that neither Henry Bickerstaff nor Jonathan Owens 
had ever lived on the survey of land in controversy, but that 
Henry Bickerstaff lived on another and a different Riddle 
survey, and that Owens lived on vacant land. It was shown 
that Martin Binion and John Stewart lived on the survey in 
controversy, and that they claimed under deeds from Henry 
Bickerstaff, but that they claimed particular portions of the 
same, and separated from the land in controversy; the de- 
fendant Bickerstaff himself testifying that “the line between 
the land in controversy and that owned by Binion and Stew- 
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art had been long run and established when he first came to 
the country, in 1848.” , 

The testimony further disclosed that the first actual occu- 
pants of the land in controversy were the three defendants, 
who went into possession under the deed from Owens to 
Mayfield, they holding under and for Amanda Mayfield; the 
defendant Seaborn Bickerstaff, however, having no deed 
from her to the interest claimed by him. He testified that 
they settled upon the land in the latter part of the year 1853; 
but two other witnesses testified positively that it was in the 
latter part of the year 1854. Both these dates, however, are 
subsequent to that when descent was cast upon the plaintiffs, 
they then being minors, by the death of their father, Samuel 
S. Riddle, August 26, 1852. 

’ Verdict and judgment were rendered for the defendants, 
motion for new trial overruled, and plaintiffs appealed. 

The first error assigned is that the court erred in admitting 
the certified copies of deed from Henry Bickerstatf to Jona- 
than Owens, and from Jonathan Owens to Amanda Mayfield, 
to be read in evidence over the objections of the plaintiffs. 
As shown in the bill of exceptions, they were objected to for 
the reasons that the last-named copy had never been filed, 
and that no notice had been given to the plaintiffs that either 
would be offered in evidence. Neither in the bill of excep- 
tions nor elsewhere in the record is it shown why these copies 
were thus admitted in evidence. If introduced under Pas- 
chal’s Digest, art. 3716, it does not seem that the requisites 
of the same were complied with. As presented to us by the 
record, there was error in the admission of this testimony. 

The second error assigned is to that part of the charge of. 
the court in which the jury was instructed as follows: 

“An outstanding superior title adverse to the plaintiffs to 
the land, or a title to the whole or part of the land in defend- 
ants, will defeat the right of plaintiffs to recover, whether 
such title is vested in defendants or any other persons.” 

We cannot assent to the proposition that an outstanding 
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superior title to a part of the land only, whether in the de- 
fendants or some other person, should defeat the plaintiff's 
recovery for that part of the land to which he may show a’ 
good title; and, besides, we are of opinion that the evidence, 
as developed in the record, did not warrant a charge upon 
the question of superior outstanding title. As this may have 
influenced the verdict of the jury, we think the error assigned 
well taken. 

The other alleged errors may be grouped together, and are 
to the effect that the court erred in refusing to grant a new 
trial, because the verdict of the jury was contrary to the evi- 
dence and not supported by it, and was contrary to law and 
the charge of the court. 

The testimony of the plaintiff having made out a complete 
chain of title from and under the sovereignty of the soil, and 
the defendants having failed to show a superior title there- 
under, they must have recovered, if at all, by reason of the 
statute of limitations. 

The defendants having neither title nor color of title, as 
defined by Paschal’s Digest, art. 4622, providing for the three 
years’ limitation, they could not avail themselves of this de- 
fense; and there being no evidence that they. had paid taxes 
on the land, as required by Paschal’s Digest, art. 4623, they 
could not claim the benefit of the statute of limitations of 
five years. Descent was cast upon the plaintiffs when minors, 
and before the adverse entry by the defendants; hence the 
right of action was not barred until the time prescribed by 
law within which the plaintiffs, as such minors, had the priv- 
ilege to sue after the removal of their disability, which, under 
the law then in force, was the period of seven years. (Const. 
1869, art. 12, sec. 14.) 

At the time of the institution of this suit, the seven years 
had not elapsed as to either of the plaintiffs, so that neither 
the three, five, nor ten vears’ limitation could avail the de- 
fendants, and they were not entitled to a verdict and judg- 
ment on the defense of the statute of limitations. Hence the 
motion for a new trial should have been granted. 


REVERSED AND REMANDED. 
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C. B. Goops v. 8. B. Erwin. 


1. AFFIRMANCE ON CERTIFICATE.— The court requires a strict and 
exact compliance with the statutory provisions governing appeals 
and writs of error, as well as the rules prescribed by it upon the 
same subject, before affirmance on certificate. 

2. SAME.—It must appear from the certificate, which must be regular 
in form, that the appeal or writ of error has been duly perfected. 

- 3. APPEAL BOND FROM JUDGMENT FOR LAND. — Where judgment is 
for the recovery of land, the appeal bond must be ‘‘ for the costs of 
snit and damages-on appeal.”? This includes costs of both courts. 

4. SAME.—An appeal bond for the payment of all the costs that may 
accrue in the Supreme Court is insufficient. 


Apprat from Franklin. Tried below before the Hon. B. 
T. Estes. 

‘ Motion to affirm on certificate. In the appeal bond, the 
appellant and sureties “acknowledge themselves bound to 
pay to 8. -B. Erwin-all the costs that may accrue in our 
Supreme Court, conditioned that the said C. B. Goode shall 
prosecute his appeal,” Xe. 


S. O. Moodie, for motion. 


Moorg, Cuter Justice.—It has been the uniform practice 
of this court, ever since the enactment of the statute author- 
izing aflirmance of judgments upon certificate, to require a 
strict and exact compliance with the statutory provisions gov- 
erning appeals and writs of error to this court, as well as the 
rules prescribed by it upon the same subject, before granting 
what has been characterized sometimes as the stringent and 
harsh remedy of an affirmance of judgment without refer- 
ence to its merits. It is not sufficient that the certificate is 
in strict conformity with the requirements applicable to it, 
but it must also appear that the appeal or writ of error has 
been duly perfected; and if an affirmance is desired against 
the surety on the appeal or writ-of-error bond, it must appear 
that such a bond has been given by the appellant or plaintiff 
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in error, as is required by the statute if he was seeking the 
reversal of the judgment. 

The bond in this case does not meet the requirements of 
the stfute.. The judgment is for land, and the appeal bond 
should have been “for the cost of suit and damages on ap- 
peal.” This, unquestionably, is for the costs of the court 
below as well as this court; but the bond given by appellant 
merely binds him to pay all the costs that may accrue in this 
court. Appellee might, no doubt, if he desired it, waive the 
defect in the bond and submit the case upon its merits; but 
he is not entitled to an affirmance on a bond upon which this 
court would not have taken jurisdiction of the case if appel- 
lant were asking its reversal over his motion to dismiss. 

Affirmance refused and certificate dismissed. 


DISMISSED. 





JosepH 8. THorNTON vy. SARAH A. MURRAY ET AL. 


1. REGISTRATION OF JUDGMENTS, DECREES, &¢C.—The object of arti- 
cles 4710 and 5023 of Paschal’s Digest, requiring that judgments and 
decrees relating to lands be recorded, &c., is not to prohibit the 
introduction in evidence of a decree or judgment of the class desig- 
nated, under all circumstances, until recorded, but only to apply the 
system of registration tosuch a judgment or decree, and to deny toa 
party the right to so introduce it in evidence unless he shows its 
registration, or facts which make it, as between the parties and under 
the general provisions of the registration laws, admissible without - 
registration. 

2. SAME.—A decree of divorce and adjudging the possession of the 
homestead of the parties to the wife, said homestead being in an- 
other county, is admissible by the wife in defense in an injunction 
suit brought by a party in possession to enjoin a writ of possession 
under such decree. 

3. SAME—STATUTES CONSTRUED.—Articles 4710 and 5023 of Paschal’s 
Digest, construed. 

4, PLEADING.—Whiere the petition in a suit seeking to enjoin a writ © 
of possession described the land, the defendant in asserting title 

ll 
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could properly adopt the description so given without setting it out 
in full. 

5. PREEMPTION—ABANDONMENT.—That a preémptor in actual pos- 
session, after having survey made, had not caused the field-yotes to 
be returned to the general land office within twelve mouth after 
the settlement upon the preémption, is not a forfeiture or abandon- 
ment of the preémption claim. 

6. STATUTE CONSTRUED.-—Paschal’s Dig., art. 7099, construed. 

7. SAME.—See facts held insufficient to evidence an abandonment of a 
preémption in favor of a subsequent preémption claimant with full 
knowledge of the older claim. 

8. DECREE OF DIVORCE A FINALITY AS TO THE RIGHTS ADJUDI- 
CATED.—A decree adjudging a homestead to one of the parties toa 
divorce suit is a finality, and one claiming against the interest of 
both parties to the divorce suit,cannot open up the divorce proceed- 
ings in his own defense,against rights of the parties asserted by the 
successful party in the divorce suit. 


AppEAL from Anderson. Tried below before the Hon. R.8. 
Walker. 

The opinion gives the pleadings, evidence, and result of 
suit below. 


Greenwood ¢ Gooch, for appellant. 

I. The judgment cr decree of any court, by which the title 
of any tract of land is recovered, shall first. be recorded in the 
clerk’s office of the county in which such tract of land may 
lie, and until so recorded such judgment shall not be received 
~ in evidence in support of any right claimed by virtue thereof. 
(Paschal’s Dig., art. 5023.) 

II. The defendant, whenever he shall set up title to the 
land in controversy, or any part thereof, either by possession 
or otherwise, should plead the same, and in the plea describe 
the land so claimed by him by metes and bounds, with the 
same precision as the plaintiff is required to do. (Paschal’s 
Dig., art. 5295.) 

Ill. The court erred in holding that the land in controversy 
" was not vacant at date of appellant’s settlement, and in hold- 
ing that Sarah A. Bishop and John Bishop had not abandoned 
said land long prior to appellant’s settlement thereon. (Pas 
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chal’s Dig., arts. 7045, 7046, 7099vv, 7099ww, 7099xz ; Bled- 
soe v. Cains, 10 Tex., 455; Jennings v. De Cordova, 20 Tex., 
512; Spier v. Laman, 27 Tex., 215; Woods v. Durrett, 28 Tex., 
430; Rodgers v. Daily, 46 Tex., 578; Edwards v. Beavers, 
29 Tex., 507.) 

IV. The court erred in failing to protect appellant in his 
possession, by perpetuating the injunction sued.out, so as to 
stay or prevent a trespass and irreparable damage to appel- 
lant by the execution by the sheriff of the writ of possession 
which he was about to execute. (2 Story’s Eq., sec. 928; 
High on Injunce., see. 458 and notes.) 

V. The court erred in not granting a new trial upon the 
production of the newly-discovered evidence of R. W. Wal- 
lace, which evidence was material to show that Mrs. Sarah 
A. Murray had voluntarily abandoned her husband and could 
claim no interest in his homestead, if he owned one. (Earle 
v. Earle, 9 Tex., 654; Trawick v. Harris, 8 Tex., 316.) 


T. T. Gammage, for appellees. 

I. As regards the admission of the judgment in evidence 
by appellee, in the case of Bishop v. Bishop, without it having 
first been recorded in the county clerk’s office, see Paschal’s 
Dig., art. 4710. 

The case at bar is not such a case as contemplated by that 
statute. (Clifton ¢. Lilley, 12 Tex., 130; Davis v. Loftin, 6 
Tex.; 497; Paschal’s Dig., art. 4710.) 

II. Whatever right or title appellant has in the premises 
was by him obtained with full knowledge of appellee’s right 
ssession and equities, and so obtained by app llant by 

( id wrong. And so his claim cannot prevail. 

*, Eldridge, Tex. Law Jour., Aug. 7, 1878, p. 386.) 
{nd in regard to priority of entry and rights thereunder, see 
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prayer for relief therein, see Castro v. Gentiley, 11 Tex., 28; 
Carothers v. Thorpe, 21 Tex., 361; Withee v. Fearing, 25 
Tex., 507; Slaughter v. Hailey, 21 Tex., 538; Brady v. Price, 
19 Tex., 289; Bradford v. Hamilton, 7 Tex., 55; Walcott v. 
Hendrick, 6 Tex., 412; Egery vr. Power, 5 Tex., 504. 

As to damages pleaded and recovered by defendant and 
correctness of judgment, see Paschal’s Dig., art. 3935; Car- 
lin v. Hudson, 12 Tex., 204; Brown v. Tyler, 34 'l'ex., 172; 
Foster v. Shephard, 33 Tex., 688. 

This court may correct error, if any, by decree. (Paschal’s 
Dig., art. 1337; Trammell v. Swan, 25 Tex., 479%; Hamilton 
v. Pleasants, 31 Tex., 640; Edmonson v. Garnett, 33 Tex., 
259.) 


Goutp, Associate Justice.— This litigation was com- 
‘menced by appellant Thornton, who, on August 21, 1876, 
filed his petition against Sarah A. Bishop and Ed. Davis, 
sheriff of Anderson county. Thornton stated in his petition 
that on November 1, 1875, he, as a preémptor, settled upon 
one hundred and sixty acres of vacant public land in Ander- 
son county; had ever since oecupied it, with his family, as a 
homestead; had at that time a growing crop thereon of con- 
siderable value, and was the true and lawful owner, and in 
peaceful and rightful possession of said land. That “on the 
12th day of July, A. D. 1876, Sarah A. Bishop recovered in 
the District Court of Anderson county against John’ B. Bish- 
op a judgment for the possession of said tract of land”; that 
a writ of possession had issued thereon and was in the hands 
of the sheriff, Davis, who was about to dispossess petitioner 
and place said Sarah A. Bishop in possession. The petition 
denied that John B. Bishop.ever had the legal title to said 
land, and alleged that Sarah A. Bishop had no right or title 
thereto whatever, and, alleging her insolvency, prayed for an 
injunction restraining the defendants from executing the writ 
- of possession, and from in anywise interfering with him in 
the possession of his home. 
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In the answer of Sarah A. Bishop she states that it was 
true, as alleged by plaintiff, that on July 12, 1876, she recov- 
ered in the District Court of Anderson county a judgment 
against John B. Bishop for the possession of the tract of land 
described in plaintiff’s petition, making an exhibit of a certi- 
fied eopy thereof. The judgment thus made an exhibit seems 
to have been preceded by a decree for divorce in favor of 
Sarah A. Bishop against. John B. Bishop, rendered in the 
same suit at some former term; was on service by publica-: 
tion on John B. Bishop, and embodied a statement of the 
facts proven on which it was founded, which recites the mar- 
riage of John B. and Sarah A. Bishop in February, 1873; 
the respective separate means then owned. by each, showing 
that she brought the largest share into the community; the 
preémption survey for John B. Bishop on July 13, 1873, and 
duly recorded August 3, 1873, its settlement, with improve- 
ments to the value of $240, partly made with the separate 
means of Sarah A.; that in May, 1874, John B. Bishop, by 
cruel treatment, drove her from their home, on said land, des- 
titute ; proceeds to decree that the one hundred and sixty acres 
of land was the sole and only homestead of Sarah A., that it 
was community property, vesting in her absolutely the undi- 
vided half thereof, and giving her the right to the immediate 
possession, control, and management, until defendant, John 
B. Bishop, should pay her the sum of $150 adjudged to be 
due her by him; and on his failure to pay said sum by the 
expiration of eighteen months from the date of judgment, 
authorizing a sale of John B. Bishop’s interest as on fore- 
closure of mortgage. The immediate possession of the one 
hundred and sixty acres was adjudged to Sarah A. Bishop, 
and that she be permitted and authorized to adopt such means 
as the law authorizes for the perfecting of the title to same. 
It appears from the exhibits that Thornton had sought to in- 
tervene in this suit between Sarah A. and John B. Bishop, 
but that exceptions to his petition therefor were sustained 
and his petition dismissed; and the final decree expressly 
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recites that it is made without prejudice to the rights of third 
parties, if any, claiming or to claim any interest in said lands, 

In her answer, Sarah A. Bishop claims that John B. con- 
tinued to occupy the one hundred and sixty acres during 1874 
and 1875; that in August, 1875, he fled the country, but left 
the place in charge of tenants, who held it for him and her; 
and she charges that, while the place was thus occupied, 
Thornton, on November 1, 1875, without authority, and by 
force, threats, and fraud, took wrongful possession of said 
premises, She assumes the offensive, and prays that she re- 
cover her possession, also her damages, rents, Kc. 

Pending the suit, Sarah A. was married to W. H. Murray, 
who made himself a party. 

The evidence of the surveyor, Watts, was that he made 
the survey for Bishop in July, 1873, at his request. Bishop 
was not then living on the land, but said he was going to pre- 
empt it as soon as he could sell out. Told witness to hold 
the field-notes until he called for them. He, nor his wife 
either, never called for them or paid for them, Witness re- 
corded them, because he supposed they would be called for. 
Afterwards, he found Thornton occupying the land, and in 
1877 surveyed it for him, and in April, 1877, returned the 
field-notes to the general land office. The evidence shows 
that Bishop and wife made the improvements in 1873 and 
1874; actually moved on the land in 1874, and were living 
there at the time of their separation, in May or June, 1874. 
After the separation, John Bishop remained in possession 
during 1874, and in 1875 abandoned the conntry. In 1875, 
Roark and Bishop were renters under John Bishop, but did 





not oceupy the houses. On November 1, 1875, when Thorn- 
ton took possession, there was cotton in the field not picked 
out, and some in the:crib, and the stock of John Bishop were 
on the premises. There was twenty-five acres of land cleared 
and feneed, with dwelling’and out-houses. The doors were 
locked and fastened, and were opened by Joseph Bishop, 
father of John, from whom Thornton claimed to have bought 
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it. The evidence shows that Thornton was aware of Sarah 
A. Bishop’s claim, and tried to buy of her before moving on 
the place, and that he took possession despite her protest, 
and said he had beaten her one day in getting possession. . 

The evidence does not disclose any authority from John 
B. Bishop to his father (Joseph) to control or sell the place. 
It may be inferred from some of the testimony that Joseph 
Bishop was seeking to reimburse or secure himself as a surety 
on a forfeited bond of his son’s. 

The case was submitted to the court without a jury, and 
judgment was rendered dissolving the injunction; that Sarah 
A. Murray and husband recover possession of the one hun- 
dred and sixty acres of land, and recover of Thornton and 
his sureties on his injunction bond $200 rent. In overruling 
a motion for new trial, the judgment for $200 was reformed 
so as to be against Thornton only. 

On the trial, appellant objected to the admission in evi- 
dence of the certified copy of the judgment in the case of 
Sarah A. Bishop v. John B. Bishop, because said copy of said 
judgment had not been duly recorded in the county clerk’s 
office of Anderson county, as required by law, to make it 
competent evidence. 

Counsel refer to Paschal’s Digest, art. 5023, which is sec- 
tion 4 of an act supplementary to an act “ to provide for the 
registry of deeds and other instruments of writing,” enacted 
February 9, 1860, which reads thus: “ Every partition of any 
tract of land or lot made under any order or decree of any 
court, and every judgment or decree by which the title of 
any tract of land or lot is recovered, shall be duly recorded 
in the clerk’s office of the County Court in which such tract 
of land or lot, or part thereof, may lie; and, until so recorded, 
such partition, judgment, or decree shall not be received in 
evidence in support of any right claimed by virtue thereof.” 
The evident object of this provision, both in this statute and 
in section 8 of “An act concerning conveyances,” approved 
February 5, 1840, from which it was copied, (see Paschal’s 
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Dig., art. 4710; Laws of Rep., 4th Cong., p. 153,) is not to 
prohibit the introduction in evidence of a decree or judg- 
ment of the class designated, under all circumstances, unti. 
recorded, but only to apply the system of registration to such 
a judgment or decree, and to deny to a party the right to so 
introduce it in evidence unless he shows its registration, or 
facts which make it, as between the parties and under the 
general provisions of the registration laws, admissible without 
registration. The statute was never designed to exclude 
such evidence where the parties had expressly agreed to its 
admission, nor where, as in this case, it had been by both 
parties substantially admitted in their pleadings. Without 
having found it necessary to inquire further as to the mean- 
ing and operation of the statute cited, we are of the opinion 
that the judgment or decree in question was so directly in- 
volved in the injunction sought for by Thornton, and its 
existence had been so directly stated by him in his petition, 
that the court did not err in admitting it in evidence. 

We are further of opinion that the court rightly decided 
that John B. and Sarah Bishop had not so abandoned their 
preémption homestead, at the time of Thornton’s entry, as to 
make it vacant public domain, subject to be settled on, and 
the houses and improvements taken possession of by him. 
Under all the circumstances, the court might well conclude 
that Sarah A. Bishop had not absented herself voluntarily, 
so as to constitute an abandonment of her interest in the 
homestead claim, and that although the field-notes should 
have been returned to the general land office within twelve 
months after the settlement, (2 Paschal’s Dig., art. 7099vv; 
act of 26th of May, 1873,) yet she was still an actual settler, 
occupying, though temporarily absent, the improvements 
made by herself and John Bishop, and was still entitled to 
an opportunity to perfect the claim. (Cravens v. Brooke, 17 
Tex., 268; Jennings v. DeCordova, 20 Tex., 514.) It seems 
that she was asserting her rights in the suit against John 
Bishop, and that it was only by the wrongful entry of Thorn- 
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ton that she was, after the decree in that case, prevented from 
taking actual possession. Under the circumstances, Thorn- 
ton’s entry on and occupation of the improvements was wrong- 
ful. If the harsh rule applies, that on a failure to comply 
with any of the statutory requirements the settler loses all 
preference, and is liable to be, in his temporary absence, un- 
ceremoniously ousted from his improvements by any one, 
then Thornton in his turn, if so absent, might have suffered; 
for neither his survey nor the return of his field-notes appears 
to have been in time. By the judgment of the court, Sarah 
A. Bishop is rightfully enabled, if she and her present hus- 
band see fit to do so, to reocecupy the land which she and her 
former husband had improved as a homestead and from 
which she had been wrongfully ousted, and to take such 
steps as will enable them, by continuing to occupy the same 
and complying otherwise with the requirements of the statute, 
to perfect the claim into a patent. 

The other errors assigned may be disposed of briefly. The - 
petition of Thornton described the land in controversy, and 
it was sufficient for defendant to adopt in her answer the same 
description. 

The motion for new trial sought to reopen the question of 
the interest of Sarah A. Bishop in whatever homestead claim 
she and John Bishop had to the one hundred and sixty acres 
of land—a question definitely settled in the suit between 
them. 

The judgment is affirmed. 

AFFIRMED. 





Howarp Keyes ET AL. v. THE Houston anp Great Nortu- 
ERN RAILROAD Co, 


1, CONTINUANCE.—When a second application for continuance has been 

overruled, and the record shows that before defendant closed his 
testimony the witness for whose testimony the continuance was 
made appeared in court and was not examined, it will be presumed 
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that the testimony was not material, and the action of the court on 
such application will not be revised. 

2. PURCHASE BY PLAINTIFF OF OUTSTANDING TITLE.—In an action 
of trespass to try title, plaintiff, pending the suit, may buy from 
heirs of a party whose undivided interest plaintiff had claimed 
through a defective administration sale, and such purchase would 
meet the plea of outstanding title to such interest, if it could be 
made in such case. 

8. LEGAL TITLE AS AGAINST THE EQUITY.—The issuance of patent to 
the heirs of the original grantee of a certificate, the grantee having 
parted with all interest therein, confers but the bare naked legal 
title, which cannot be asserted by such heirs or their vendee with 
notice against parties holding by purchase of the certificate. 


AppraL from Wood. Tried below before the Hon. M. H. 
Bonner. 

This is a fact case. The opinion sets out enough to be 
understood. A synopsis even of the various items of testi- 
mony forming the title clainied by the respective parties 
would take many pages. 

The motion for continuance overruled was a second appli- 
cation. 


J. H. Herndon, for appellant. 
Jones § Henry, for appellee. 


Moore, Cuter Justice.—This is a suit of trespass to try 
title, brought by the Houston and Great Northern Railroad 
Company against appellees, Iloward Keyes and others, for 
two tracts or parcels of land adjoining each other, and to- 
gether amounting to three hundred and thirty-three and one- 
third acres, a part of a survey of some fourteen hundred 
and odd acres made by virtue of a certificate for a league 
and labor of land granted by the board of land commission- 
ers of Nacogdoches county on the Ist of February, 1835, 
to Joseph E. White. 

This case was brought by appeal to this court before the 
adoption of the rules prescribing the manner in which tran- 
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scripts are to be prepared, and the points relied upon for 
reversal should be presented to the court. If an illustration 
were needed to demonstrate the necessity for a radical change 
in the previous practice in these respects, the present record, 
the assignment of errors, and the brief of appellant’s counsel 
might be aptly referred to for this purpose. The pleadings 
are voluminous. Rtpeated amendments are made’ by both 
plaintiff and defendant. The statement of facts alone fills 
two hundred and twenty-one pages of the transcript. Fifteen 
distinct bills of exception were taken by appellant to rulings 
made by the court during the progress of the trial. These 
bills generally present from three to eight distinct points 
upon which the action of the court is invoked. _ While there 
are only six assignments of error, only one of them points 
out and definitely indicates the error complained of. The 
others, however, are sufficiently general and comprehensive 
in their terms to embrace every conceivable matter or thing 
done in the court below, from the filing of the original peti- 
tion to the perfecting of the appeal to this court, on account 
of which appellant can even plausibly claim a reversal of the 
judgment; and the brief of appellant’s counsel is scareely 
more definite than his assigument of errors. It is, as he 
says, “in the nature more of a continued statement of lead- 
ing facts’”—some of which, however, are by no means accn- 
rately stated—than of a discussion of the pdints of law pre- 
sented by the record; nor are we cited to a single authority 
in support of its assertions and conclusions. 

In view of the manner in which the case comes into this 


court and has been pri sented by counsel, we cannot be ex- 


pected to give it further consideration than may be essential 
to its proper determination; and this we will attempt to do 
as briefly as possible. 

The overruling of appellant’s application for a continuance 
is certainly no sufficient ground for a reversal of the judg- 
ment. It might, as W think, be well quéstion | whether 
Keyes, who alone applied for the continuan hi ‘ n' inter- 
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est in the case after having been adjudged a bankrupt and 
his assignee becoming a party to the action. But as he 
seems to have been recognized by the court as still a party, 
and no objection thereto in the court below or in this court 
has been made by appellee, it is unnecessary for us to ex- 
press any definite opinion in respect to it, or put our deter- 
mination of the point on this ground. No proper diligence 
is shown to have been used to procure the evidence of Able 
. and Bagley; the other absent witness, bringing with him the 
depositions of Camp and Webster Flanagan, was in court 
before the plaintiff had closed his case. Yet appellant neither 
read the depositions nor examined the witness. This fact 
conclusively demonstrates that the testimony of neither of 





these witnesses could have been of any material service to 
him. 

Joseph E. White, the grantee of the certificate, a few days 

after obtaining it, sold fourteen hundred and seventy-six acres 
of it to John F. Graham. This portion of it was a short 
ime afterwards located in what is now Harrison county, 
and, as seems*to be admitted on all hands, is in no way in- 
volved in this controversy. No further reference will, there- 
fore, be made to it. The question upon which the correct- 
ness of the judgment evidently hinges, is whether White sold 
the remaining portion of the certificate, or was the owner of 
it, or any part*thereof, at his death. For, certainly, if he 
sold the whole certificate he had no equitable title to the 
land upon which it was located. 

It seems to us to have been as fully and clearly shown by 
the evidence of appellee as could be reasonably done, in 
regard to transactions of this character, after the lapse of so 
many years, that White had alienated the entire certificate 
long prior to his death. On the 21st of February, 1838, he 
sold to Alexander Jordan an undivided interest of fourteen 
hundred and seventy-six acres of the certificate. A year or 
‘two afterwards he sold to Dymer W. Reeves twelve hundred 
and ninety-nine acres of it; and on the 8th of January, 
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1841, he sold to Pleasant H. Pearson three hundred and fifty- 
four acres, that being, as shown in the recitals in his bond to 
Pearson, all of his then remaining interest in it. 

The certificate is shown to have been delivered to Jordan 
at the date of the sale to him, and was never afterwards in 
the custody, or directly subject to the control, of White, but 
was held and claimed by the purchasers from him, or one or 
the other of them, and parties claiming under them, as their 
property, until its subsequent location and survey upon the 
land now in controversy, and the survey had been returned 
to the general land office by Ursury. 

But it is insisted by appellant that the title to the certifi- 
eate, or any part of it, never legally vested in either Jordan, 
Reeves, or Pearson, because, as he says, neither of the bonds 
given these parties recites the payment of any consideration. 
This, evidently, is a mistake, in respect to the bond to Pear- 
son; and, whether the payment of a consideration is acknowl- 
edged in the bonds or not, it is otherwise abundantly shown 
by the evidence. If it had not been, the facts were amply 
sufficient to warrant the court in presuming its payment. 

It is also insisted by appellant that the court erred in ad- 
mitting evidence offered by appellee to prove the several 
links in its chain of title. The bond to Jordan seems to 
have been produced on the trial. It had been duly recorded 
in the county in which the land was situate, on the acknowl- 
edgment of its execution, by White himself. It was ‘more 
than thirty years old; and as it seems to have come from 
the proper custody, and is, as far as can be seen from the 
record, free from blemish or suspicion, it might have been 
admitted without proof of its execution as an ancient instru- 
ment. The other deeds were shown to have been lost. See- 
ondary evidence was properly admissible to prove their ex- 
istence and contents. Even without the bonds, the parol 
evidence was sufficient to prove the sales to Reeves and 
Pearson. There were, no doubt, great informalities and 
irregularities exhibited in the administration of Jordan’s 
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and Reeves’ estates; but it was shown that application was 
made by the administrators for the sale of the certificate, and 
that orders of sale were made and entered upon the minutes. 
Reports of sale were properly returned, and certainly, as 
regards the sale of so much of the certificate as belonged to 
the estate of Jordan, the sale was ratified and approved by 
the court. By the administrator’s deed Flanagan got a valid 
title, which could not be questioned by a stranger in a collat- 
eral proceeding. 

The sale of the interest owned by the estate of Reeves, 
though properly reported by the administrator and approved 
by the indorsement by the judge of his approval on the ad- 
ministrator’s report of sale, does not appear to have been 
approved by the court. But, admitting that the title of the 
estate was not thereby divested, the release or conveyance of 
their interest by Reeves’ heirs, though made after the institu- 
‘tion of the suit, is a valid answer to the plea of outstanding 
title in these heirs, if the defendants would have been per- 
mitted to make such a defense; and when Flanagan paid 
the judgment which Pearson recovered of him for the con- 
version of his portion of the certificate he was estopped from 
denying the validity of Flanagan’s sale to Ursury, and, of 
course, no one else could do so. It is manifest, therefore, — 
that, at the date of his location and survey of the land in 
controversy, Ursury was_the owner of the entire certificate, 
unless it was the twelve hundred and ninety-nine acres con- 
veyed to Reeves. And admit, for argument, that the loca- 
tion inured to the owners of the entire certificate, and not to 
‘the party by whom the location is made: of what avail is it 
to appellant? The land, when located, certainly belongs to 
the owners of the certificate; if not, then to that one of them 
by whom it has been located, if the quantity located does not 
exceed his interest in it. Before the date of the issuance of 
the patent the heirs of White had neither a legal nor an 
equitable title to the land; and if by the patent they got the 
legal title, and it did not pass by estoppel or operation of 
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law to the owners of the certificate, they got merely the 
bare naked legal title, without any beneficial interest what- 
ever in the land. As appellant was unquestionably charge- 
able with notice of appellee’s title when he purchased from 
White’s heirs, he occupies no better position than that in 
which they stood, although he may have paid them the full 
value of the land. 

There being no error in the judgment of which appellant 
can complain, it is affirmed. 





; AFFIRMED. 
[Justice Bonner did not sit in this case.] 





Resse Huauss, Jr., v. J. M. DRIVER. 


1, AGENCY—PLEADING.—In an action of trespass to try title, the par- 
ties claimed from a common source, and the defendant pleaded non 
est factum to the elder deed, held by the plaintiff; replication 
that the deed was made by the wife of the grantor for herself and 
as agent for her husband, and his subsequent ratification: Held, 
That exceptions to the petition were properly overruled. 

2. TrrLE—Where plaintiff, in trespass to try title, in tracing title was 
compelled to show a judgment and his purchase of the land under 
it: Held, That without reference to the effect of the judgment as 
affecting the rights of parties to it otherwise than as a link in plain- 
tiff’s chain of title, the testimony was admissible. 

3. IRREGULARITIES IN ORDER OF SALE.—Au order of sale directing 
sale for gold and for ten per cent. interest ou the judgment, when 
the decree required the collection of ** dollars’’ and interest at eight 
per cent: Held, That the variances were but irregularities, and did 
not affect a sale made under the order of sale. 

4, EVIDENCE OF ENTIRE RECORD.—Where one party introduces a 
judgment, or any part of a record, the other party may read the 

remaining part of the record in evidence, 
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Apprat from Cass. Tried below before the. Hon. B. T, 
Estes. 

The suit was instituted February 8, 1873, by appellee, J. 
M. Driver, as plaintiff, against Reese Hughes, Tr., appellant, 
and one Morgan Dees, as defendant, in the ordinary form of 
trespass to try title, with writ of sequestration, to recover the 
possession of one hundred and seventy acres of land. The 
said defendant Hughes replevied the property, and the de- 
fendant Dees disclaimed. ‘Winston Banks, . his own right 
and as agent for John High, Reese Hughes, Jr., William P. 
Howell, Bettie, Mary, and Benjamin F. apa intervened 
and claimed that they were the legal and equitable owners 
of the land sued for, and that the original defendants were 
their tenants, and answered by general exception and plea of 
not guilty. 

Both parties deraigned title from a common source, one 
John R. White. 

The plaintiff Driver claimed under deed purporting to 
have been executed to him by said John R. White and his 
wife, Nancy R. White. 

The said Winston Banks filed a plea, under oath, in the 
nature of a plea of non est factum, that he believed said deed 
to have been a forgery. He further pleaded, that subsequent 
to the pretended execution of said deed two writs of attach- 
ment were sued out, one by Reese Hughes, Sr., and the other 
by the said John High, against said John R. White, and lev- 
ied upon the land; upon which judgments were recovered 
and the land sold and purchased by the said Banks for him- 
self and as agent for the other parties. 

To this the plaintiff Driver replied, that said John R. White 
authorized the said Nancy to sell said land and execute said 
deed, and that she acted therein as his agent and delivered 
to plaintiff the possession of said land; that said White, 
continuously from thence, has recognized the validity and 
binding effect of said deed; that plaintiff continued in the 
possession of said land for several years, when he sold and 
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deeded the same to one Charlotte McDuflie, and received in 
part payment the note of her husband, Norman McDuflie; 
that he afterwards.instituted suit on said note and to enforce 
the vendor’s lien; that the said Charlotte and Nerman Me- 
Duffie set up, as a defense thereto, failure of consideration, 
in this: that the said deed to plaintiff was exeeuted without 
the authority of the said John R. White; and they also in- 
stituted suit of injunction against the said Driver, the said 
John R. and Nancy White, and the said Reese Hughes, Sr., 
and John High, plaintiffs in attachment, in the nature of a 
bill of interpleader, to compel. said parties to adjust their 
respective claims to the land; that said suits were consoli- 
dated and judgment rendered for plaintiff J. M. Driver, and 
that said land be sold to satisfy the vendor’s lien; and that 
at the sale the said plaintiif again became the purchaser. 

The evidence under these issues was, substantially— 

That the said John R. White was indebted to the said 
Driver in the sum of $600, and had left the county and gone 
to Southern Texas; that said Driver sued out an attachment 
against him, and, accompanied by Deputy Sheriff Meeks, 
went upon the place now known as the John R. White 
old homestead and there informed the said Naney White 
that he would attach the property unless his debt was paid; 
that finally she agreed to sell him the place and certain stock 
in payment, stating that the said Jolin R. White “had left 
her to sell out his stuif and come on after him”; that, acting 
for herself and as his agent, she, on October 30, 1865, in con- 
sideration of said indebtedness, executed said deed and de- 
livered possession of the land. Said deed was attested by 
uty Sheriff Meeks, by 
id who testified on the 
trial below that his statement in the certificate before the 


three witnesses, one of whom was De} 
al 


whom it was proven up for record, a 


officer taking this proof, to the effect that he saw the said 
John R. White sign the same,.was a mistake; that, in fact, 
the said White was not present. 

The testimony further shows that said Driver remained in 
12 
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possession of said land until the 14th of March, 1870, when 
he sold the same to the said Charlotte McDuffie; the institu- 
tion of said suit by him against the said Charlotte and Nor- 
man McDuffie, March 23, 1871; the institution of said injune- 
tion suit by them against all said named parties, April 4, 
1871; the order granting the writ of injunction, April 5, 
1871; the acceptance of service of the same by the said 
Reese Hughes, Sr., and the said John High, April 7, 1871, 
and who subsequently answered by general and special ex- 
ceptions and general denial, August 2, 1871; due service on 
said John R. White and wife, June 29, 1871; and the order 
consolidating said two suits, reciting that the same was done 
by consent, July 31, 1871. 

It further appears in evidence that on the final trial in said 
proceedings, December 5, 1872, said Charlotte McDuffie ap- 
peared both for herself and as the administratrix of the said 
Norman McDuffie, then deceased; that judgment was ren- 


dered by default against the said John R. and Naney White 


that they take nothing; and after reciting that the “remain- 
ing parties to the suit announce themselves ready for trial,” 
upon verdict of a jury, judgment was rendered in favor of 
the plaintiff Driver against the estate of the said Norman 
McDuffie for the amount sned for, and, as against the satd 
Charlotte, that said vendor’s lien be enforced. There was 
no formal judgment as to the said Reese Hughes, Sr., or the 
said John High. On February 4, 1873, at the sale under 
this judgment, the plaintiff Driver became the purchaser. 
The said attachments in favor of Reese Hughes, Sr., and 
John High were sued out and levied in May, 1870. Judg- 
ment thereon against said John R. White, who seems to 
have been served by publication, was rendered August 1, 
1871, enforcing the attachment liens, and said land sold 
under orders of sale therein on November 7, 1871, at which 
the said Winston Banks, for himself and as such agent, be- 
came the purchaser. The testimony shows that the said 
Banks was attorney for Hughes and High in the said in- 
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junction suit; but whether the same was dissolved, or why 
this last-named sale was made pending said suit, is not defi- 
nitely shown by the record. The defendant Reese Hughes, 
Jr., received the possession of said land from the said Char- 
lotte McDuffie a short time before the sale under the decree 
against her enforcing the vendor’s lien. 

The suit now under consideration came on for trial Sep- 
tember 6, 1877. A jury was waived and judgment rendered 
for the plaintiff Driver against defendant Reese Hughes, Jr., 
for the land, and against him and the sureties on his replevy 
bond for $725 as damages. The record does not show any 
adjudication whatever as to the other defendants. Motion 
for new trial overruled, and the defendant Reese Hughes, 
Jr., appealed. 


G. W. Todd, for appellant. 


Bonner, Associate Justice.—In this case we have not 
had the aid of brief or argument for appellant, and as a jury 
was waived, and hence no charge of the court, we are not 
advised by the record or otherwise what were the particular 
views of the judge presiding, either as to the question of law 
or the legal effect of the evidence adduced, further than is 
shown by the fact that judgment was rendered for the plain- 
tiff below. Under these circumstances, our decision will not 
be as satisfactory as we would desire. 

1. The first error assigned is that the court erred in over- 
ruling the general and special exceptions of defendant. 

The pleadings of the plaintiff averred both the agency of 
Nancy R. White to sell the land and the subsequent ratitica- 
tion on the part of John R. White. 

The legal effect of this, if true, was to give the plaintiff the 
superior title to the land, and its truth being admitted by the 
exceptions, it was not error to overrule them. 

2. The second error assigned was in permitting the Me- 
Duffie judgment to be read in evidence by the plaintiff. 
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As neither this nor any other alleged error, as assigned, 
calls for a consideration of the legal eifect of that judgment 
and the proceedings upon which it was based, as a ratification 

‘of the alleged sale by Nancy R. White, we give no opinion 

upon this question, but simply hold, in answer to the error 
as assigned, that under the issues in the case the judgment 
objected to was a necessary link in plaintiff’s title, and as 
such it was not error in the court to admit it. 

3. Neither are we prepared to say that the third alleged 
error—that the court permitted the order of sale issued on 
this judgment to be read in evidence when objected to be- 
cause variant therefrom—is well taken. 

The alleged variances which seem to be supported by the 
record are, that the order of sale required the money to be 
collected in gold, when the judgment called for dollars oniy; 
and that it required interest to be computed at the rate of 
ten per centum, when the judgment called for only eight per 
centum. 

These were but irregularities, which, as a general rule, 
would have rendered the order of sale voidable, and not 
void, when collaterally attacked. 

4, The fourth error assigned is that it was error to permit 
the service in the cases of Hughes and High v. White to be 
attacked. 

The difficulty we have in the disposition of this alleged 
error is in the failure of the record to show the materiality 
of the evidence, being the original citations and the return 
of the sheriff, as affecting the final determination of the case. 

The defendants having introduced in testimony the judg- 
ments, which were a part only of the record, by a familiar 
-rule of evidence the plaintiff, in rebuttal, had the right to in- 

troduce the whole of it; and, in this view, the mere abstract 
fact that the citations were so introduced would not be error. 

If the record had shown that said citations had been im- 
properly introduced and were material as affecting the final 

disposition of the cause, then this would have been error for 
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which the judgment should be reversed. _ But as this is not 
apparent from the record, in the view we take of it, and as 
it is not otherwise shown, we do not find in this or other 
rulings of the court such manifest error as would override 
the general presumption in favor of the correctness of the 
judgment below. 

5. The remaining errors assigned are so general as not to 
call our attention. to any points not before considered, and 
the judgment below is accordingly affirmed. 


JUDGMENT AFFIRMED. 





Tue Houston AND Texas CrentTrAL Rartroap Co. v. A. G. 
Graves & Co. 


1. PLEA IN ABATEMENT. —A plea in abatement not questioning the 
jurisdiction over the subject-matter, bat raising a personal privilege 
of defendant as to the venue, should aver fully not only what is nee- 
essary to be answered, but anticipate and exclude all such suppos- 
able matter as would, if alleged on the opposite side, defeat the plea. 

2. VENUE IN SUITS AGAINST CORPORATIONS.—The act of the 14th 
Legislature, chap. 31, taking effect March 21, 1874, prescribes the rule 
as to venue, and which is the law, as follows: ** Hereafter any public 
or private corporation, including railroad companies, * * * may 
be sued in any court in this State having jurisdiction of the subject- 
matter, and in any county where the cause of action, or any part 
thereof, accrued.”’ 

3. SAME—ACT OF LEGISLATURE TOUCHING THE REMEDY.—Said act 
applied to an action pending when enacted, the plaintiff by amend- 
ment subsequent to its enactment, having set up facts coming within 
its provisions, 

4. PLEADING.—A petition is not subject to exception as multifarious, 
where the matters relied on for recovery in the petition are cun- 
nected with or grow out of the same cause of action, or transaction, 
and subject-matter of dispute. 

5. SAME.—See causes of action not improperly joined in one suit. 
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Error from Collin. Tried below before the Hon. W. H. 
Andrews. ; 

The facts are given in the statement made by counsel for 
appellant in their brief and in the opinion. This case was sub- 
mitted at Austin, taken to Tyler, and decided Nov. 15, 1878. 


Goode, Bower & Combs, for appellant.— This is a suit by 
Graves, Sherley & Co., against plaintiffs in error, begun De- 
cember 18, 1873, averring a written contract between the 
parties, dated August 10, 1872, by the terms of which de- 
fendants undertook to deliver to plaintiffs, on their right of 
way in Collin and Grayson counties, 100,000 bois d’are ties 
of certain dimensions, for which plaintiffs were to pay for 
those accepted $1.20 and $1.15 apiece, gold, depending upon 
lengths, one-half in cash and the balance at twelve months, 
with ten per cent. interest from date of inspection; moditi- 
cation of said contract August 30, 1872, a portion of oak and 
elm ties, for which plaintifis were to pay 68 cents, gold, one- 
half cash and balance at twelve months, with ten per cent. 
interest from date of inspection ; defendants’ compliance; the 
appropriation by plaintiffs of many rejected ties; a verbal 
contract for 12 cents extra of the 68 cents on each pin-oak 
tie delivered south of McKinney; an inspection of the unin- 
spected ties February 10, 1873, which had been placed on 
plaintiffs’ road-bed, on which the engineer reserved fifteen 
per cent., or $942.92, one-half of which was due on inspec- 
tion, the other at twelve months, with ten per cent. interest 
from that date, in gold; plaintiffs’ failure to pay the money 
or give note for sum reserved; a delivery of 6,000 pin-oak 
ties, of the value of $720, gold, &c.; plaintiffs’ refusal to pay 
or give note for same; an agreement by the engineer to have 
an inspection of other ties July 28, 1873, to be paid for at 
contract prices, in currency, at six months from August 1, 
1873, amounting to $6,769.64; the taking of other unin- 
spected ties of defendants of the value of $2,320; the appro- 
priation by plaintiffs of rejected ties valued at $6,890.40 ;. the 
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use by employés of a number of ties in repairs of road April 
15, 1873; and lay their damages at $17,804.46, gold and 
currency. 

By amendment filed March 15, 1874, they aver that 9,500 
of the oak and elm ties and 3,500 bois d’are ties so delivered in 
Collin county were rejected, and, with force and arms, appro- 
priated by plaintiffs’ agents and employés, the former worth 
75 cents and the latter $1.25 apiece ; that the moneys claimed 
in this and the original petition were due and payable in Col- 
lin county; the use by plaintifis of other ties, amounting to 
$2,000, since this suit, taken before commencement of suit, 
which they had notice at the time, and lay damages at 

25,000. 

A second amended petition was filed haat 1, 1874, which 
fixes the number of uninspected ties at 1,700 cok and elm 
and 800 bois d’are, the rejected at 9,000 oak and elm and 
3,900 bois dare, appropriated by plaintiffs. 

Defendants claim for twelve cents extra on pin-oak ties 
under verbal contract of October 15, 1872; the fifteen per 
cent. reserved on estimate of February 10, 1873; the in- 
spected ties and the rejected ties alleged to have been used 
by plaintiffs. 

Defendants interposed a plea in abatement to the jurisdic- 


tion of the court, and specially excepted because of multifa- 
riousness and want of jurisdiction apparent on the tace of 
the pleadings, special plea, and general denial. 


A demurrer to the plea in abatement was sustained and 
defendants’ special excegtions overruled. These and other 
rulings are assigned for error. 

The assi ignments present for the decision of this court two 
points: 1. The jurisdiction of the court below; 2, Multifari- 
ousness in defendants’ pleadings. 

As this suit was commenced before the acts of March 

21 and April 17, 1874, (Laws 2d Sess., 14th Leg., pp. 31, 32, 
107, 108,) they can have no bearing upon the point. 

So far as the jurisdiction of the court over the alleged tres- 





H. & T. C. R. R. Co. v. Graves. [Tyler Term, 





Argument for the appellant. 


- 





passes is concerned, we refer to the able brief of Goldthwaite 
& Turner upon that subject. 

But, admitting jurisdiction for this purpose, it is insisted 
that it did not and could not attach jurisdiction over mat- 
ters of contract having no relation to or connection with the 
alleged trespasses. For this we must look to the statute. 

The language of Paschal’s Digest, art. 1423, is: ** No per- 
son who is an inhabitant of this State shall be sued out of 
the county in which he has his domicil,” &e. Corporations 
are persons under statutes relating to such. (Mott v. Hicks, 
1 Cow., 513; State of Indiana v. Woram, 6 Hill, 33; Lehigh 
Bridge Co. v. Lehigh Coal Co., 4 Rawle, (Penn.,) 9; State v. 
Nashville University, 4 Humph., 157; People vr. May, 27 
Barb., (N. Y.,) 238; Bank of Ithaca v. King, 12 Wend., 390; 
Schuyler Co. v. Mercer Co., 4 Gilm., 20; McIntire v. Pres- 
ton, 5 Gilm., 49; Attorney-General v. Neweastle, 5 Beav., 
307; 12 C. & F., 502; Boyd v. Croydon Railway Co., 4 
Bing., (N. C.,) 669; Cortis v. Kent Water Works, 7 Barn. & 
C., 314; Penal Code, Paschal’s Dig., 1625; Lafarge r. Ex- 
change Co., 22 N. Y., 352; Wright v. New York Railway 
Co., 28 Barb., 80; Field v. New York Central Railway Co., 
29 Barb., 176; Johnson v. McIntosh, 31 Barb., 267; 9 Abb. 
Pr., 40; Olcott v. Tioga Railroad Co., 20 N. Y., 210; The 
People v. Utica Insurance Co., 15 Johns., (N. Y..) 358; So- 
ciety, &e., v. Town of New Haven, 8 Wheat., 464; United 
States v. Amedy, 11 Wheat., 392; Thornton v. Bank of 
. Washington, 5 Pet., 56-42; Commercial Bank v. Nolan, 7 

How., (Miss.,) 508; Grand Gulf Bank v. Archer, 8 8. & M., 
(Miss.,) 151.) 

They are residents. (Louisville Railroad Co. v. Letson, 2 
How., (U. 8.,) 497; Hubbard v. Insurance Co., 11 How., (N. 
Y.,) 149; Vallette v. Whitewater Canal Co., 4 McLean, (U. 
8.,) 192; New York and Erie Railroad Co. v. Shepard, 5 
McLean, (U.S.,) 455; Cape Sable Company’s case, 3 Bland, 
606; Central Bank of Georgia v. Gibson, 11 Ga., 453; Hing 
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v. Gardner, Cow., 70; Louisville Railroad Co. v. Letson, 2 
How., (U. 8.,) 557-559.) 

They are residents of the place where their principal office 
is situated, &e. (Ang. on Corp., see. 102; Thorn v. Central 
Railroad Co., 2 Dutch., (N. J.,) 121; Conroe v. National 
Insurance Co., 10 How., (N. Y.,) 403; Adams v. Great 
Western Railroad Co., 6 Hurlst & N., 404; 30 Law J., (N. 
S.,) Exch., 124; 3 Law Times, (N. 8.,) 631; Bristol v. Chi- 
cago Railroad Co., 15 IIl., 436.) 

That there may be some apparent conflict in the decisions 
of the courts, we willnotdeny. But some of them are founded 
upon the statutes of particular States, and we respectfully sub- 
mit that the weight of authority is against such jurisdiction. 

In addition to the above, it is required, by article 4888 of Pas- 
chal’s Digest, that railway corporations shall “ establish ” their 
“ office at some point on the line of their road,” &e. Notwith- 
standing it farther provides for service of process there, the 
object was also to fix its residence or domicil, in order to know 
where it should be sued and to avoid service by attachment, 
which otherwise would have required suits where its property 
was situate. 

Neither the contract, modification, nor proof shows an agree- 
ment to pay in Collin. 

2. Multifariousness in the pleadings. These embrace tres- 
passes and breach of contract, remedies ex delicto and ex con- 
tractu. (Clegg rv. Varnell, 18 Tex., 300-306, and authorities 
cited.) 


Goldthwaite & Turner, also for appellant.—The defendant 
pleads to the jurisdiction of this court. It is a railway cor- 
poration, chartered by the Legislature of the State of Texas, 


In accordance with an “An act to regulate railroads,’—* See, 
> ? 


4. Such corporation shall, as soon as convenient after its 
organization, establish a principal office at some point on the 
line of its road, and change the same at pleasure, giving 
public notice of such establishment and change; and all pro- 
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cess against such company shall be served on the president 
or secretary, or by leaving a copy at the principal office of 
the corporation,” (Paschal’s Dig., art. 4888,)—the defendant 
established its principal office in the city of Houston, county 
of Harris, and State of Texas, and gave public notice thereof, 
‘and has there had its principal office since the date of its 
organization. 

“The place of business of a corporation has, for many pur- 
poses, the same legal incidents as the residence of a natural 
person. It gives to the courts jurisdiction over the company, 
and determines the legality of service of process and the suffi- 
ciency of notice. In this country the place of business of a 
eorporation*is considered its residence, and brings such a 
company within the operation of statutes relating to the resi- 
dence of natural persons.” (1 Am. R. R. Cas., p. 143, where 
ali the authorities are cited.) | 

The Supreme Court of Texas declares: “A railroad com- 
pany is an artificial person, and for many purposes is regarded 
in the law as subject to the same responsibilities and liabili- 
ties as a natural person.” (Bartee v. Houston and Texas Cen- 
tral Railway Co., 36 Tex., 648.) 

“The corporation being created in this State and carrying 
on its business in this State, must be treated, when it becomes 
a litigating party, as a resident of this State.” (Sherman v. 
B. B. B. and C. R. Co., 21 Tex., 357.) And in this case it 
was held that the statute of limitations, using the term “ per- 
sons,” applied with equal foree to corporations. 

«The place of residence of a corporation is deemed to be 
the place where its principal office is located or where its 
principal operations are carried on.” (Abbot’s Dig. of Corp., 
title RestpENcE, and numerous authorities there cited.) 

«An inhabitant and resident mean the same thing, and the 
word ‘domicil’ is evidently used in the statute in the sense 
of residence.” (Brown v. Boulden, 18 Tex., 433. 

The venue in all actions in this State is fixed by statute. 

« No person who is an inhabitant of this State shall be sued 
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out of the county where he has his domicil, except in the fol- 
lowing cases, viz: * * * “7, Where the defendant has 
committed some crime, or offense, or trespass for which a civil 
action in damages may be commenced, in which cases suit 
may be instituted in the county where the crime or offense 
or trespass was committed, or in the county where the defend- 
ant has his domicil.” (Paschal’s Dig., art. 1423.) 

“Tt is manifest that the object and meaning of the act was 
for the protection and convenience of resident citizens of the 
State, in preventing them from being drawn from their own 
county, perhaps, to a distant one, and on an increase of ex- 
pense, to defend suits that might be instituted against them, 
and, so far as we may at any time be called upon to carry that 
salutary object into effect, it would claim a liberal construc- 
tion.” (Lipscomb, J., in Finch v. Edmundson, 9 Tex., 510.) 

The cherished policy of the law is that the inhabitants of 
the State shall be sued in the counties in which they respect- 
ively have their domicils. This is the general rule, modified 
by certain exceptions specitically designated by the statute. 
This was the rule under the former or Spanish system of 
jurisprudence, and it has always been regarded as just in 
itself’ and eminently advantageous to defendants, for whose 
benefit it was intended. * * * “The defendant cannot 
be dragged from the forum of his own domicil by any mere 
contrivance to evade the domestic jurisdiction.” (Hemphill, 
Ch. J., in Pool v. Pickett, 8 Tex., 123.) 

Such being the general rule—the cherished policy of the 
law—made for the advantage and benefit of the defendant, 
the exceptions to this general rule so specifically designated 
must be strictly construed. In other words, the plaintiff 
must show clearly and unmistakably that the defendant is 
within one of the exceptions “ before he can be dragged from 
the forum of his own domicil.” The plaintiff will not be 
aided by the court in making a doubtful and strained con- 
struction for his benefit. If there is any doubt or ambiguity 
in the language of the exception, the party for whose benefit 
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the general rule was established should have the benefit of 
the doubt. The plaintiff will not be permitted to say to the 
defendant: “It is true, the general rule which requires me 
to sue you in the county of your residence is established for 
your benefit ; but here is an exception, about the proper con- 
struction of which there may be a doubt, and if I can raise 
a doubt by construction, the benefit of that doubt must be 
given against the general rule and in favor of the exception.” 
The only proper construction of an exception to a general 
rule is the literal or strict construction. The meaning of an 
exception cannot be extended by doubtful construction. In 
construing an exception to a general rule, to be in doubt is 
to be resolved, and every resolution which springs from doubt 
is against the exception. 

We claim that the language employed in the exception 
under which this suit is brought is too clear, too plain, too 
unmistakable, to be misunderstood. There are no real im- 
perfections or insufficiencies in the text. There are no con- 
clusions in the spirit of the text which are not within the 
letter of it, and therefore no necessity to call for the aid of 
construction. 

“Where the defendant has committed some crime, or of- 
fense, or trespass for which a civil action in damages may be 
commenced,” is the language. In other words, when the 
defendant has done some crime, or offense, or trespass for 
which, &¢.; or when the defendant has perpetrated some 
erime, or offense, or trespass for which, &¢.; or, again, when 
the defendant has been guilty of some crime, or offense, or 
trespass for which, &c.; or, again, when the defendant is a 
criminal, or an offender, or a trespasser in an act for which, 
&e. The defendant must be the actor in commission of the 
crime, or offense, or trespass. Any other interpretation does 
violence to the letter of the statute. To give the effect and 
meaning for which the plaintiff contends, the language must 
be changed so as to read: “When the defendant is liable for 
the consequences of a crime, or offense, or trespass committed, 
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suit may be instituted in the county where,” &. To make 
such a change, so materially affecting the rights of defendants, 
the court must abandon its proper sphere—to expound the 
Jaw—and invade the province of the law-maker. Whatever 
may be the opinion of the court as to what the law ought to 
be, it is no reason for a departure from what the law is, and 
no court would be justified in extending the meaning of a 
statute by unwarranted construction beyond the literal import 
of the words used. 

The words “crime and offense,” as used in this statute, 
have already been interpreted by the court in Illies v. Knight, 
3 Tex., 315, where it is said that they are used not in their 
popular, but in their legal signification. The word “trespass” 
is now coupled with them; trespass in its legal signification. 
Trespass, in its legal signification, is a wrong committed with 
immediate and direct force. A wrong committed without 
immediate and direct force is not a trespass. A wrong com- 
mitted with immediate and direct force is, by the common 
law, remedied only by the action “trespass,” or, as it was 
sometimes called, “trespass vi et armis.” A wrong in the 
nature of a trespass, committed without immediate or direct 
force, is, by the common law, remedied only by an action on 
the “case,” or, as it is sometimes called, “trespass on the 
> The forms of action for the remedy of the two wrongs 
were just as distinct as the wrongs in ipsis. If the plaintiff, 
having a cause of action for a trespass per se, committed with 


ease.’ 


force immediate and direct, mistook his remedy and brought 
his action in “ease,” he was nonsuited; and, vice versa, if the 
plaintiff, having a cause of action for a wrong in the nature 
of a trespass, committed without force immediate and direct, 
mistook his remedy and brought his action in “trespass,” he 
was nonsuited. 

We trust the perception of this court will be sufficiently 
acute to discern and appreciate our object and pnrpose in 
citing the cases under the common law which show the dis- 
tinctions between and the lines demarking the forms of the 
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actions “trespass” and “case”; that it will have sufficient 
penetration to avoid the error into which our Supreme Court 
fell in the case of Bartee v. H. & T. C. R. W. Co., infra, viz., 
of confounding the act “trespass,” the thing done, the wrong 
committed, with “trespass,” the form of action at common 
law by which the wrong committed was to be redressed. 

It is true, all distinctions between forms of action in this 
State are abrogated. But let us suppose that our statute was 
silent upon venue in civil actions, and that at the common 
law the venue in trespass vi et armis was local, while the 
venue in trespass on the case was transitory, would it be pre- 
tended that the mere abrogation of the form of action would 
deprive the defendant of the right to claim for his benefit and 
advantage that in the one case the action was local, and in 
the other transitory, according to the facts? 

We are not seeking to establish a technical distinction, but 
to assert a valuable privilege, a right accorded to us under 
the law. 

If we have committed a trespass, the venue in this case is 
properly laid. If we are liable only by relation for the tres- 
pass committed, the venue should be laid in the county in 
which we have our domicil. 

If we have committed a trespass, the remedy at common 
law would be “trespass.” If we are liable only by relation 
for the trespass committed, the remedy at common law would 
be “case.” Where can we look, then, with more propriety, 
for the distinctions between committing a trespass in person, 
so to speak, and the liability resulting from the trespass com- 
mitted by another, than to the common law, where these dis- 
tinctions have been maintained always in “trespass” and 
“case”? 

Counsel cited and discussed Morley v. Gaisford, 2 H. Black- 
stone, 442; Day v. Edwards, 5 T. R., 648; Savignac v. Roome, 
6 T. R., 125; Leame v. Bray, 3 East, 593; I. C. R. R. Co. v. 
Reedy, 17 Ill., 580; Johnson & Castleman v. Ormsby, 2 Dana, 
379; P. G. & N. R. R. Co. v. Wilt, 4 Wharton, 142; Yer- 
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ger v. Warren, 31 Penn., 319; Orr v. The Bank of the U.S. 
et al., 1 Ham., 36; Barnes v. Hurd, 11 Mass.,.57. 


Throckmorton, Brown & Bro., for’appellees. 

First. Had the District Court of Collin county jurisdiction 
of the person of defendant ? 

Second. Are the causes of action improperly joined? 

Upon the first proposition, we call the attention of the 
court to the fact that the transaction which gave rise to the 
suit occurred in Collin county. Upon the principles which 
governed the venue in the origin of jury trials, that was the 
proper place for trial. If we consider the convenience of 
the parties, it would be the proper forum; for there, above 
all others, we would expect to find the witnesses. 

A plea to jurisdiction is not regarded with favor by courts, 
and under the peculiar facts of this case it is entitled to no 
liberality of construction. The plea must be ample in its 
allegations and pleaded at the proper time. The amended 
petition, filed before the plea to the jurisdiction, alleged that 
defendant contracted to pay the sums charged, in Collin 
county. The plea did not deny that allegation, and, there- 
fore, did not respond to the petition upon that question. 
The demurrer should have been sustained for that reason 
alone. 

In the court below, it was contended that article 4888 of Pas- 
chal’s Digest required suit against railroad companies to be 
instituted in the county where the principal office is located. 
We call attention to Baldwin v. M. & M. R. R., 5 Iowa, 518, 
construing a similar statute. By the language of the law, 
suit might be instituted in the county being the residence of 
the president or secretary with the same propriety. It is evi- 
dent that the article referred to has no reference to the sub- 
ject of venue. 

A railroad company is an artificial person, not capable of 
having an actual residence or domicil. It is true that it is 
construed to be embraced within the terms “inhabitant” and 
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“resident,” but this is only technical. Whether it be resi- 
dent or non-resident, does not depend upon its place of busi- 
ness, but upon the power creating it. For instance, a corpo- 
ration chartered by the laws of Texas, the stockholders of 
which all reside beyond the State, would be a domestic cor- 
poration, a resident of Texas; while such corporation cre- 
ated by the State of Louisiana, with its stockholders residing 
in this State, would be to us a foreign or non-resident corpo- 
ration. (10 How. Pr., 405.) We see that the terms “resi- 
dent” and “inhabitant,” when applied to these artificial per- 
sons, are extremely technical, and afford a very unsafe rule 
by which to construe our statute. 

* * * Paschal’s Digest, art. 1423, enacts: “No person 
who is an inhabitant of this State shall be sued out of the 
county where he has his domicil,” &. We grant that a 
railroad may be considered as a person or inhabitant; but 
can it be said to have adomicil? The Supreme Court of 
_New York has held that a railroad company cannot have a 
domicil. (17 How. Pr., 544.) In Brown v. Boulden, 18 
Tex., 433, it is said that domicil in the statute is used in the 
sense of residence. We think that the court did not intend 
to include such residence as a corporation has by engaging 
in business, which is the only kind that it is capable of ac- 
quiring. (17 How. Pr., 543.) 

Admitting, for the sake of argument, however, that a rail- 
road company is embraced within the statute and is entitled 
to be sued in the county of its residence, we then claim that 
it may have several residences, (18 Tex., 433,) and may be 
sued in any county where it has a residence. The residence 
of a corporation can be determined only by its places of bus- 
iness. (17 How. Pr., 543.) 

It has a residence wherever it carries on business regular- 
‘ly. The statute gives no preference to one residence over 
the other, as one being the principal residence. We con- 
clude that if a residence means domicil, in this sense it in- 
cludes any residence acquired and that gives jurisdiction. 
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The jurisdiction of the court in this case can be sustained 
upon four distinct grounds, which we enumerate: 

First. Within the intent and meaning of Paschal’s Digest, 
art. 1423, a railroad. company is resident in each county 
through which its road is operated and in which it has an 
agent and transacts business. 

Second. The railroad agreed to perform the contract in 
Collin county, which gave jurisdiction under the fourth ex- 
ception in the article referred to. 

Third. It committed a trespass upon the property of Graves 
& Co. for which an action would lie, and which gave juris- 
diction under the seventh exception. 

Fourth. On the 21st day of March, 1874, the Legislature — 
passed an act which authorized suit in any county where the 
cause of action accrued. 

Upon the first proposition there is some conflict of opin- 
ion; but we believe that the weight of authority and sound 
reason support us in asserting jurisdiction in this case. We 
invite attention of the court to a review of authorities relied 
upon by plaintiffin error. Upon a thorcugh examination of 
the authorities referred to in the brief of counsel, we believe 
that they will not be found to support the theory of the plain- 
tiff in error. Angel & Ames on Corporations, sec. 107, in- 
tended to be referred to, treats of the residence of trading 
corporations. There is an obvious difference between a rail- 
road and a trading corporation. The powers conferred upon 
them are widely different; their business transactions with the 
community entirely different; therefore the same rules can- 
not be applied in determining their privileges. A bank or 
an insurance company has its local places of business at which 
contracts are made and performed. The citizen deals with 
them purely from choice. A railroad company is a common 
carrier of freight and passengers, quasi-public, invested with 
many powers over the property of citizens and of extending 
its line, with or without consent, into the different portions 
of the State. It can scarcely be said that the trade is volun- 
13 
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tary on the part of the citizen. By investing the corporation 
with the powers necessary to be granted, it is enabled to dic- 
tate terms to trade and travel, so that voluntary traffic is but 
an empty theory. We believe that the necessity of the citi- 
zen to be provided the means of ready redress against such 
bodies renders it proper to adopt a different rule of construc- 
tion as to their privileges. It is well settled in.all courts that 
the powers and privileges of private corporations will not be 
enlarged by construction. 

We have examined the cases cited in the note to the above 
section’ so far as in our reach, and do not find one that sup- 
ports the text. In Vermont, a statute authorized suit against 
a railroad in any county through which the road passed. 
Another section declared that suit might be brought in the 
county where either of the parties resided. In Conn. & P. 
R. R. Co. v. Cooper, 30 Vt., 476, a railroad company brought 
suit against the defendant in a county in which the railroad 
was constructed, but not defendant’s residence... It was a 
privilege given to the company to sue at its residence, by 
which the defendant might be taken from home to answer. 
The difference is clear in the construction of such acts. This 
was a privilege granted to the plaintiff, the reverse of that 
claimed by the defendant. The rule of construction would: 
necessarily be to restrict that to one place which might be 
known. 

In the case in Vermont, to hold the railroad residence, 
within the meaning of the statute granting a privilege, would 
be to lay the citizen liable to be carried to an uncertain dis- 
tance to answer. The natural construction was to abridge 
the rights of corporations rather than enlarge them, Thorn 
y. Central Railroad of New Jersey, 2 Dutch., 121, is control- 
led by the legislation of that State, and will be found not to 
be in point. The case of Conroe v. National Protection In- 
surance Co., 10 Howard, 405, relates to a different kind of 
corporation; but the general principles laid down are disas- 
trous to counsel’s argument. The court, in that case, say: 
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“The residence of a corporation is most obviously where it 
is actively present in the operation of its enterprise.” Bris- 
tol v. The Chicago and Aurora Railroad Co., 15 IIl., 436, is 
directly and unequivocally opposed to the conclusion drawn 
by the learned counsel in his brief. 

* * * ‘We propose to examine some of the authorities 
cited, and feel confident that they do not sustain the able 
argument of the counsel. Paschal’s Digest, art. 4888, is cited. 
The language of the act has no reference to the subject of 
venue, but, on the contrary, explains itself, by providing in 
the same sentence for service of process. How easy for the 
Legislature to have added that all suits should be brought at 
the same place. The only object was to provide a means 
for notifying these artificial persons of proceedings against 
them, and no other intention can be gathered from it. We - 
again call attention to its language, which would authorize 
suit in the county of the residence of either office named as 
well as at the principal office. For a construction of a simi- 
lar act, see 5 Iowa, 518. 

Androscoggin and Kennebec Railroad -Co. v. Stevens, 1 
American R. R. Cas., 143, was a suit under a statute author- 
izing suit where either of the parties resided. The railroad 
extended through several counties and had three different 
offices; suit was brought in the county where one office was 
situated; objection was made to the venure, but the court 
sustained the juiisdiction. The note to this case refers to 
several decisions which we have examined. Louisville Rail- 
road r. Letson, 2 H., 497, holds simply that a railroad, within 
the meaning of the law, is a resident of the State in which it 
carries on its business. The same reasoning would apply to 
a county, and prove it a resident of each county through 
which it is constructed. The Bank of the United States v. 
McKenzie, 2 Brock., 393, was where a bank in Philadelphia 
established a branch in Richmond. The question was whether 
or not the bank was a resident of Virginia. _ Chief Justice 
Marshall held that it was a resident. In Glaize v. South 
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Carolina Railroad Co., 1 Strobh., 70, the question involved 
was under discussion, and the court uses this language: “The 
company is represented by its road and possessions exten- 
sively through the State. Along the whole extent of its road 
rights and liabilities accrue. The materials for construction 
and repair, necessary supplies for its operation, agencies in 
the conduct of its business and the transportation of freight 
and passengers, give rise to contracts over a large portion of 
the State. The residence of a company, if local residence 
can be affirmed of it, is most obviously where it is actively 
‘present in the operation of its enterprise.” After deciding 
that the courts along the iine of the road had jurisdiction, 
tke court says: “This conclusion best consists with public 
right and convenience. It does not seem just or proper that 
while a corporation may sue its debtors in any district of the 
State in which they may reside or be arrested, and thus, to 
some extent, select the district in which it may bring suit, it 
should also claim to be sued in a particular jurisdiction. The 
convenience and interest of the numerous creditors of the 
company to recover their demands in the court of the district 
in which they reside or the cause of action accrued, are 
entitled to as much consideration as the interest and con- 
venience of the company to defend such suits in the court 
of Charleston district.” Language could not be more appro- 
priate to the case at bar. The Houston and Texas Central 
Railroad extends through Texas from Houston to Red River, 
makes contracts, and is constantly engaged in business in the 
different counties. It is claimed that by the laws of Texas 
they have the peculiar privilege of being sued in Houston. 

These are the authorities referred to by Messrs. Golthwaite 
& Turner in their brief. They are said to be all of the au- 
thorities. We have seen how little support is derived from 
them. 

In addition to these cases, we call the attention of the 
court to the following authorities, which will be found di- 
rectly in point: 
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In the case of Pond v. Hudson River Railroad, 17 How. 
Pr., 543, the Supreme Court of New York had this question 
under consideration. ‘The code of that State required that 
the plaintiff should sue in some county in which some of the 
parties to the action resided. The principal business of the 
railroad company was transacted in the city of New York, 
but it had an agent in Albany and transacted its business 
there. The action was commenced in Albany and a motion 
to changé the venue to New York, on the ground that the 
latter was the residence of the company. “If it have several 
places of business, it must also be deemed to have several 
places of residence. The principal business of the defend- 
ant is transacted in New York, and yet they have a place of 
business in Albany. These facts, in my judgment, consti- 
tute the defendant, for the purposes of the question involv- 
ed in this motion, a resident of the county of Albany.” Such 
is the language used in the case of Pond rv. Hudson River 
Railroad. These views are sustained by the following cases, 
which are at hand: 10 How. Pr., 405; 11 Ind., 303; 7 Ind., 
29; 5 Iowa, 518; 15 IIl., 486; 64 .N. C., 631; 1 Strobh., 70; 
8 Iowa, 260; 31 Barb., 138. . 

In Brown v. Boulden, 18 Tex., 433, the court holds that a 
person may have several residences, and it is clearly infer- 
able that suit could be maintained in either county in which 
the residence existed. 

The laws of proceeding in Texas encourage the settlement 
of all differences between parties in one suit. If, then, we 
can establish the rightful exercise of jurisdiction over de- 
fendant as to one of the demands, the court will retain juris- 
diction as to all other claims rightfully joined in this suit. 

2. We come now to consider the second proposition. If 
no special agreement is made, delivery and payment are con- 
eurrent acts. (2 K. Mary., p. 496.) “If an agreement is 
made to pay upon delivery at a certain place, it can be con- 
strued to mean nothing less than a promise to pay at that 
place.” 
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The defendant agreed to have monthly estimates of the 
ties, and “immediately upon a-monthly estimate the party 
of the second part promises to pay the party of the first part 
the contract price for said ties so estimated.” By the terms 
of this contract the railroad undertook to pay immediately 
upon an estimate, which estimate was to occur at the place 
of delivery, which was in Collin county; therefore the prom- 
ise was to pay at the time and place of estimate. 

3. The seventh exception, in article 1423, provides, in 
substance, that when a person has committed a trespass for 
which a civil action in damages may be maintained, such suit 
may be in the county where the trespass was committed. The 
word trespass, as used in this place, is, in its broadest sense, 
with the qualification, only that it must be such as gives a 
right of action. Blackstone defines trespass to be any “ mis- 
feasance or act of one man whereby another is injuriously 
treated or damnitied.” (3 Blackst. Comm., 208.) It is further 
defined to be: * Any unlawful act committed with violence, 
actual or implied, to the person, property, or rights of an- 
other.” (Bouv. Law Dict., title Trespass.) 

The ties which were rejected and marked X continued to 
be the property of Graves & Co., and were in ibeir construct- 
ive possession. It is true that the ties were upon the right 
of way of the defendant, placed there by consent and agree- 
ment. They were at the risk of Graves & Co. until the est: 
mate was made by the railroad company. Hence the ties 
were in the possession of Graves & Co., and as to those 
rejected the possession was never changed. It is clear that 
the taking of the ties which had been rejected was a trespass 
committed by the defendant for which a civil action in dam 
ages would lie, and, for the value of the ties so taken, the 
District Court had jurisdiction under the seventh exception. 

4. During the pendency of this suit the Legislature enact- 
ed.a law, by which it is provided that suits might be main- 
tained in any court having jurisdiction of the subject-matter 
in any county where the cause of action arose. (See Laws 

















1878.} = &T. C. R. BR. Co. v. Graves, 199 





Argument for the appellees. 





14th Leg., p. 51.) We need not quote authority to show 
that this affects the remedy, and that the Legislature has 
entire control of that subject. The effect of the statute in 
this case is not subject to the objection of being retroactive. 
The Legislature might have cured the want of jurisdiction, if 
it existed, by direct language; but in this case the language 
used is “hereafter,” in reference to the commencement of 
proceedings. It applies to causes of action existing before 
as well as those arising subsequently to the passage of the 
law. The act is in the nature of a remedial statute, and is 
entitled to a liberal construction to promote its object. 

The allegations of the original and first amended petition 
were such as to bring it within the terms of the statute 
alluded to. By this act jurisdiction was cast upon the court. 
If Graves & Co. had gone out of the court upon the plea to 
the jurisdiction, the suit could have been immediately in- 
stituted in the same court. It was no injury to the railroad 
company to continue the suit after the-jurisdiction was given 
by law. 

On the Ist of April, 1874, Graves & Co. filed an amended 
petition in the case, reiterating the facts which would give 
jurisdiction under the statute of March 21, 1874. The 
amendment was filed after the passage of the law and before 
action upon the plea, whicli was had on the 8th of April, 
seven days after the amendment was filed. By this amend- 
ment the jurisdiction was fixed under the last act. 

We call the attention of the court to the following cases 
upon the question of amendments to cure want of jurisdic- 
tion: Ward v. Lathrop, 11 Tex., 287; Evans v. Mills, 16 Tex., 
196; Culbertson v. Cabeen, 29 Tex., 247. 

5. Are the causes of action improperly joined? 

Counsel cited and discussed the following authorities: Car- 
ter & Hunt v. Wallace, 2 Tex., 209; Dobbin v. Bryan, 5 Tex., 
276; Pitts v. Ennis, 1 Tex., 604; Teas 7. McDonald, 13 Tex., 
353; Hancock v. Dimon, 17 Tex., 370; Knapp v. Mills, 20 
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Tex., 123; Clegg v. Varnell, 18 Tex., 294; Walcott v. Hen- 
drick, 6 Tex., 416. 


Bonner, Associate Justice.—This case was transferred to 
Tyler from the Austin branch of the court. 

The following is believed to be a sufficient statement of the 
case to show the application of the principles announced in 
the opinion. 

On December 18, 1873, defendants in error, A. G. Graves 
& Co., as plaintiffs, instituted suit in the District Court of 
Collin county against plaintiffs in error, the Houston and 
Texas Central Railway Co., on an alleged written contract 
and modification of the same, and a subsequent verbal addi- 
tion thereto, by which the plaintiffs agreed to deliver to the 
defendants upon their right of way in Collin county certain 
eross-ties, at prices depending upon the kind and length of 
timber, one-half the price to be paid for immediately on de- 
livery, and for the remainder the note of the company to be 
given. The ties were to be inspected at stated periods by 
the company. The causes of action, as alleged in the original 
and amended petitions, may be grouped into two classes— 

1. For alleged reservation of fifteen per cent. on an in- 
spection had February 10, 1875; for twelve cents extra on 
six thousand pin-oak ties; and for certain inspected ties, for 
which voucher B was given. 

2. For certain uninspected and rejected ties placed by 
plaintiffs upon said right of way under said contract, and al- 
leged to have been taken by defendants by force and arms 
and converted to their own use and benefit. 

The defendants pleaded, in abatement to the jurisdiction 
of the court, that the principal office and business domicil of 
the company was in the city of Houston, in the county of Har- 
ris, and claimed to have the privilege of being sued there. 
They also raised this question by exception, and the further 
question, that the pleadings of plaintiffs were multifarious, in 
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having joined in the same suit an action upon a contract and 
upon a trespass. 

The plaintiffs excepted to the plea to the jurisdiction, be- 
eause it did not show a want of jurisdiction in said District 
Court of Collin county. 

On the trial, plaintitis’ exception to the plea in abatement 
was sustained and the defendants’ exceptions were overruied. 
On verdict of a jury, judgment was rendered for the plain- 
tiffs and the defendants appealed, and the above two rulings 
of the court, with other alleged errors, have been assigned. 
These two seem to be the controlling questions, and have 
been elaborately presented. 

1. As to the alleged error in sustaining plaintiffs’ excep- 
tions to defendants’ plea in abatement. 

The question was not one of jurisdiction over the. subject- 
matter, but of personal privilege only. This character of 
plea should aver fully not only what is necessary to be an- 
swered, but anticipate and exclude all such supposable mat- 
ter as would, if alleged on the opposite side, defeat the plea. 
(Gould on Plead., ch. 3, secs. 57, 58; Hollingsworth v. Hols- 
housen, 17 Tex., 44.) 

In the case of Breen v. The T. & P. R. RR. Co., 44 Tex., 304, 
in the consideration of a similar plea to the one now before 
the court, in which it was simply averred that the principal 
office of the company was in Marshall, in the county of Har- 
rison, it was held defective, in this: that it did not negative, 
but that the trespass may have been committed in the county 
of Wood, in which the suit was brought. 

We think, then, that the court did not err in sustaining the 
exception to the plea in abatement. Did it err in overruling 
defendants’ exception, which also presented the question of 
jurisdiction ? 

Under the decision of Bartee rv. Central Railway Co., 36 
Tex., 648, this exception was not well taken; and by act of 
the 14th Legislature, sec. 31, which took effect March 21, 
1874, the question so fully presented by counsel for plaintiffs 














H. & T. C. R. R. Co. v. Graven. pxyter Term, 





Opinion of the court. 





in error will cease to be a practical one. . This act provides: 
“That hereafter any public or private corporation, including 
railroad companies, * * * may be sued in any court in 
this State having jurisdiction of the subject-matter, and in 
the county where the cause of action, or any part thereof, 
accrued,” &e. 

This statute was in force at the date of the last amendment 
by plaintiff, April 1, 1874, by the allegations of which this 
suit was brought within its provisions, and also when the 
judgment was rendered on the exceptions. It-affected the 
remedy only, and not the substantial rights of the parties; 
and, by a well-established principle, the judgment should 
have been according to the law as it then stood, though 
amended after the institution of the suit. (Cooley’s Const. 
Lim., 362.) 

2. The other point presented by the exceptions was, that 
the pleadings of the plaintiffs were multifarious. 

In our opinion, the causes of action here sued upon were 
not so distinct and inconsistent in their nature as to be sub- 
ject to this objection. Our system of pleading is intended to 
prevent cireuity and multiplicity of actions, and to obviate 
‘the technical and artificial boundaries of the common law.” 
(Carter v. Wallace, 2 Tex., 209.) We do not say that a case 
may not arise with us where the objection of multifariousness 
would not be well taken; but we think, as a general rule, 
that the principle announced in Walcott v. Hendrick, 6 Tex., 
415, should govern: that an objection which would be well 
taken under a system where there are forms of action should 
not prevail with us, where the matters relicd on “are con- 
nected with or grow out of the same cause of action, or trans- 
action, and subject-matter in dispute.” Particularly should 
this be the case where the parties and the evidence are the 
same, 

We do not think, then, that there was error in overruling 
the defendants’ exception upon either of the points presented. 
3. There are several other alleged errors assigned. We 
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have given them very careful consideration and repeated 
examinations in connection with the charge of the court and 
statement of facts, ard although we are impressed with the 
belief that the plaintiffs recovered at least the full amount to 
which they were entitled, and that the judge presiding would 
have been justified in granting a new trial on the ground that 
the verdict was excessive, yet we do not find in the record 
such error as will authorize us to revise his discretion in this 
particular, or to reverse the cause on other grounds. The 
judgment below is therefore affirmed. 
AFFIRMED. 





W. L. Marsa er at. v. R. B2 Hupparp. 


TRUST SALE—TRUSTEE .MAY PURCHASE EQUITY OF RENDEMPTION— 
LIMITATION.—Land was conveyed in trust by the raaker to his 
security on a note to secure the beneficiary against loss, and author- 
izing sale ou the maker failing to pay at maturity : [Zeld— 

1, Ou maturity, and the maker failing to pay, the trustee had 
the power to sell. 

2. He also was authorized to buy at his own sale, and his deed 
as trustee to himself as purchaser passed the legal title. 

3. Where the sale was otherwise regularly made, a party in 
possession of the land and purchasing at an execution sale the 
equity of redemption cannot take advantage of the fact that the 
surety so purchasing at his trust sale had not paid over to the 
holder of the note the amount of his bid at such sale. 

4, Nor will the fact that at the institution of suit for the land 
by the purchaser under the trust sale aud against the purchasers 
of the equity of redemption, the note, to secure which the land 
was conveyed in trust, was barred by limitation, avoid the title of 
plaintiff; such title being good at the time of the purchase at the 
trust sale, 


ApPeaL from Smith. Tried below before the Hon. M. H 
Bonner. 

January 15, 1877, R. B. Hubbard brought an action of 
trespass to try title in the ordinary form against W. H. Marsh 











204 - Marsu v. Hussar. [Tyler Term, 





Argument for the appellants. 





and A. A. Letchworth for a house and lot in the town of Tyler. 
The defendants pleaded not guilty, and, by amendment, set 
out the facts constituting the claim to title by both parties. | 
’ March 13, 1878, the cause was tried. The testimony was, 
in substance, as follows: 

Willis Roberts is the common source of title. Hubbard 
derived title as follows: On the 30th of August, 1873, Willis 
Roberts, with R. B. Hubbard as his surety, made a note pay- 
able to J. H. Burnett & Co. for $5,375.63, due the Ist of Jan- 
uary, 1874. Roberts, to secure Hubbard against loss, gave 
him a deed of trust on the land in controversy, with power 
of sale, to be executed if Roberts did not pay said note at 
’ maturity, “ whenever demand should be made on him (Hub- 
bard) by J. H. Burnett & Co. for the payment of said note 
or any part thereof.” 

The note was not paid, and J. H. Burnett & Co. demanded 
payment of Hubbard after its maturity. 

On the first Tuesday in September, 1876, Hubbard, in pur- 
suance of the power, sold the land and purchased it himself 
for $1,300. -He had not yet paid J. H. Burnett & Co. any- 
thing on the note. On the 5th of September, 1876, he exe- 
euted to himself a deed for the land, which was recorded 
11th of January, 1877. 

Marsh and Letchworth derived title throngh a deed from 
the sheriff of Smith county, made to them as purchasers of 
Willis Roberts’ interest at a sale made by virtue of an execu- 
tion issued on a Justice’s Court judgment, against said Rob- 
erts, rendered in 1875. 

‘The defendants were Roberts’ tenants before said sale and 
have been in possession ever since. 

The rental value was proved to be $12.50 per month. 

Judgment was rendered for Hubbard for the lot sued fot 
and $250 damages. Marsh and Letchworth appealed. 





Sawnie Robertson, for appellants. 
I A purchaser at a trustee’s sale made for cash is not 
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entitled to recover possession from the owner of the equity 
of redemption until the payment of the purchase-money. 

In defendants’ trial amendment it is alleged, substantially, 
that Willis Roberts and wife executed to R. B. Hubbard a 
deed of trust upon the land in controversy, to indemnify the 
said Hubbard as the surety of said Roberts upon a note due 
J. H. Burnett & Co; that the said Hubbard, without having 
paid anything upon the note, proceeded to foreclose the deed 
of trust, and at the sale became the purchaser for the sum of 
$1,300; that he never paid said sum, or any part thereof, 
either upon said note or to the said Roberts; and that defend- 
ants, subsequent to the execution of said deed of trust, but 
prior to the foreclosure thereof, became by purchase the own- 
ers of the equity of redemption in said property. The plain- 
tiff’s exceptions, filed to defendants’ amended original answer, 
were urged against the said trial amendment, and were sus- 
tained by the court to the part referred to in both of said 
answers; to which ruling defendants excepted. (Wright v. 
Ilenderson, 12 Tex., 44; Gillian v. Henderson, 12 Tex., 48; 
James v. Jacques, 26 Tex., 320; Thruston v. Prentiss, 1 
Mann., (Mich.,) 194; 2 Perry on Trusts, p. 167; Tankersley 
v. Anderson, 4 DeSaus., (8S. C.,) 44; Mimms v. McDowell, 4 
Ga., 182.) ‘ 

II. The-court erred in sustaining plaintiffs exceptions to 
defendants’ plea of the statute of limitation of four years 
upon the note of Burnett & Co., agaiust which, to indemnify 
the said plaintiff, the said mortgage to him was executed. 

First proposition under the first assignment of errors: Any 
person whose property may be affected by the debt of an- 
other may plead the statute of limitations against that debt. 

It was alleged in defendants’ amended original answer that 
the debt due by Roberts and Hubbard to J. H. Burnett & Co. 
was barred by statute of limitation of four years; and in their 
trial amendment they plead said statute as a bar to plaintiff's 
right to further incumber the property in controversy. Plain- 
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tiff excepted to this plea, and his exception was sustained by 
the court. (Ang. on Lim., p. 353, and note.) 

ILL. The proof introduced by plaintiff, showing that he had 
"never paid anything upon the note due J. H. Burnett & Co., 
defeated the plaintiff’s right to recover under the other facts 
in evidence. 

Willis Roberts was the common source of title. He gave 
plaintiff « mortgage upon the land in controversy to indem- 
nify him as his (Roberts’) surety upon a certain note referred 
to therein, and authorizing him to foreclose by sale for cash, 
and pay whatever he might be required to pay upon the note 
and the balance to Willis Roberts. Hubbard’s deed as trustee 
to Hubbard as purchaser was introduced, bearing date Sep- 
tember 5,1876. J. H. Burnett testified that he (plaintiff) had 
paid nothing upon the note of which J. H. Burnett & Co. were 
the payees and holders. (Wright v. Henderson, 12 Tex., 44; 
Gillian v. Henderson, 12 Tex., 48; James v. Jacques, 26 Tex., 
820; Thruston v. Prentiss, 1 Mann., (Mich.,).194; 2 Perry on 
Trusts, p. 167; Tankersley v. Anderson, 4 DeSaus., (8S. C.,) 
44; Mimms rv. McDowell, 4 Ga., 182.) 


Jones & Henry, for appellee.—Hubbard’s right to sell arose 
when payment of the noté was demanded of him by the payee 
after its maturity. The object of the power was to enable him 
to raise the money by sale of the property to pay the note when 
he was compelled to do so. He was not required to pay the 
purchase-money to Roberts, the mortgagor and holder of the 
note, but to hold the same for his own protection and indem- 
nity in case he was compelled to pay the note. 

Roberts was the common source of title. To indemnify 
Hubbard for becoming surety on his note to J. H. Burnett & 
Co. in 1873, he gave Hubbard a deed, with power to sell this 
land if the note was not paid at maturity, January 1, 1874, 
to be executed whenever demand should be made on him to 
pay said note. The note was not paid at maturity, and de- 
mand was made on Hubbard to pay it. The land was sold 
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by Hubbard, after due notice, in pursuance of the power. 
Hubbard was the highest bidder for the land at the sale, and 
received a deed from himself as trustee to himself as pur- 
chaser. He has never paid the money, but is in no default. 
The object of the trust was to indemnify IIubbard and pro- 
vide the means of doing it, by authorizing him to sell when 
payment was demanded of him; and having made the sale 
when payment was demanded, he was authorized to hold the 
proceeds of the sale, to be “applied to the payment of the 
amount said Hubbard may have to pay on account of said 
note,” the overplus, if any, to be paid over to said Roberts 
and wife. Until he has paid something on the note he was 
not required to use the money, and then he would hold it for 
his own indemnity. 

Defendants derive their title from a sale under an execu- 
tion issued on a judgment of a justice of the peace against 
Willis Roberts, rendered in 1875. Their title is junior to the 
deed of trust. 


Reaves & Dodd, also for appellee. 


xOULD, AssoctaTE J ustTicE.—This was an action of trespass 
to try title to a lot in the city of Tyler, the plaintiff Hubbard 
claiming as purchaser at a sale made by himself as trustee in 
a deed of trust from Willis Roberts and wife, and the defend- 
ants, Marsh and Letchworth, claiming as purchasers at a sale 
under execution against said Willis Roberts, made prior to 
the trust sale, but subsequent and subject to the prior lien of 
the trust deed. 

Hubbard became security for Willis Roberts on his note for 
$5,375.63 to Burnett & Co., due January 1, 1874, and the deed 
of trust expresses that it is to be vojd if Roberts should pay 
the note at maturity, “saving said Hubbard harmless as against 
any claim against him on said note”; “but if said Roberts, his 
heirs or assigns, shall fail to pay off the whole of said prom- 
issory note, or any part thereof, at the time of its maturity, 
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then and in that event the said Hubbard, whenever demand 
is made on him by said J. I. Burnett & Co. for the payment 
of said note, or any part thereof,’ * * * may proceed 
to sell, and apply the proceeds to “ the payment of the amount 
said Hubbard may have to pay on account of said note as 
aforesaid.” The note not being paid at maturity, and pay- 
ment being demanded of Ilubbard by Burnett & Co., there 
can be no question as to his authority to proceed, after due 
notice, to sell; nor, under the decisions of this court, can 
there be any question as to his right to become himself the 
purchaser. (Howard v. Davis, 6 Tex., 174; Scott v. Mann, 
33 Tex., 725.) 

The deed made by him as trustee to himself was valid to 
pass the legal title to the lot, unless, as claimed by appellees, 
its validity is affected by his failure then or afterwards to 
pay over to Burnett & Co. $1,300, the amount of his bid. 
Marsh and Letchworth, who set up this defense, were in pos- 
session, as tenants of Roberts, at the time they purchased at 

‘the execution sale, and afterwards continued to hold posses- 
sion for themselves. Our opinion is, that although by their 
purchase they became the owners of the equity of redemp- 
tion, they had no such rights as enable them to raise the 
question of the payment of the purchase-money. The deed 
of trust was for Hubbard’s protection, and they could only 
exercise their right to redeem by relieving Hubbard from lia- 
bility. Their rights were just the same, whether Hubbard at 
onee paid over on the note the $1,300 bid by him, or, as it 
appears he proposed to do, conveyed the lot itself to Burnett 
& Co. It does not appear that they were in anywise hin- 
dered or impeded in the exercise of their right of redemp- 
tion by the payment or non-payment of the purchase-money, 
and the case in that respect differs from James v. Jacques, 26 
Tex., 320. However the case might be if Roberts and wife 

or Burnett & Co. were complaining, the appellants cannot 
impeach the sale on the ground claimed. As against them, 

Hubbard’s legal title must prevail. 







































Heats v. FRALEY. 





Statement of the case. 





Counsel claims that before the trial Hubbard’s note was ~ 
barred. It is not perceived that this could retroact to render 
the sale invalid. 

The judgment is affirmed. 





AFFIRMED, 


[Justice Bonner did not sit in this case.] 





Joun Hearna y. Joun W. FRALEY AND WIFE. 


1. ARREST OF JUDGMENT.—See facts declared to be a defense, but not 
sufficient when set up in arrest of judgment. 

2. JUDGMENT BY DEFAULT.—See matters held insufficient to set aside 
a judgment by default. 

3. CITATION.—The citation prescribed by statute must contain the 
names of all the parties. An omission of one of the plaintiffs in the 
citation is fatal on appeal. 


Appeal from Kaufman. Tried below before the Hon. 
Green J, Clark. 

July 14, 1877, John W. Fraley and his wife, Mary Emma 
| Fraley, brought suit against John Heath, in the District Court 
of Kaufman county, on a promissory note. 

August 14, 1877, citation issued to Heath, requiring him 
“to answer the petition of John W. Fraley and wife.” The 
citation in other respects was regular. 

Judgment final by default was rendered October 12, 1877, 
for $3,195.10 and costs, for plaintiffs. 

On the same day defendant filed his motion to set aside the 
judgment by default and in arrest of judgment. 

The grounds relied upon in arrest of judgment were, (1) 
that there was no citation, as required by law, served on the 
defendant in this case; (2) that it appeared from the note 
sued on that the defendant executed to the plaintiff a deed 
of trust on certain lands, with power to sell to discharge said 
note, whereby the said land became a primary fund out of 
14 
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which said note should be discharged ; that it did not appear 
from the petition of the plaintiff herein that said lands, or 
any part thereof, had been sold, and the proceeds thereof 
applied to the discharge of said note; (3) that it appeared 
from said note that the plaintiff was made the agent and 
trustee of defendant, and certain lands put in his hands to be 
sold by him to discharge said note, and that for aught that 
appears in said petition this suit had been brought without 
accounting for said trust property in any manner whatever; 
(4) that a judgment by default could not be correctly or 
legally rendered in this case without a writ of inquiry. 

The grounds relied upon and set out in the motion to set 
aside the judgment are, that he resides iy the town of Ter- 
rell, ten miles from Kaufman, and that early in the morning 
of the day on which said judgment was rendered against him 
he started from home with a view and intention of reaching 
court before it was called; that he is an old man and quite in- 
firm, and was compelled to stop twice on the way to rest, and 
was thus delayed in reaching court until a few minutes after 
his case was reached and judgment by default taken against 
him ; that but for his age and infirmity he would have reached 
court in time; that he has a meritorious defense to the said 
note; that he was advised that his said cause was not reached 
on the regular call of the docket, but on the call of the 
appearance docket for default. 

Both motions were overruled, and defendant appealed, 
perfecting his appeal by affidavit of inability to give appeal 
bond. 





J. J. Hill, for appellant. 

I. There was no legal service in this case. The citation 
was not such as is required by law. It does not name the 
parties to the suit. 

The citation must contain a statement of the names of the 
parties to the suit. It does not contain the name of one of 
the plaintiffs in the lower court. (Paschal’s Dig., arts. 1430, 
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1431, notes 542, 543; Burleson v. Henderson, 4 Tex., 52; 
Norvell v. Garthwaite, 25 Tex., 583; Andrews’v. Ennis, 16 
Tex., 46; 8 Tex., 108.) 

II. The court erred in overruling defendant’s motion in 
arrest of judgment for the causes therein set forth. 

The reasons assigned by appellant in his motion in arrest 
of the judgment in this case were sufficient. 

III. The court erred in overruling defendant’s motion to 
set aside the judgment by default upon the grounds therein 
set forth. The grounds set out in the motion were sufficient. 


Moors, Cuter Justice.—Some of the matters suggested in 
the motion in arrest of judgment, if properly presented and 
proved, might be a valid defense, in whole or in part, to the 
plaintifi’s action; but certainly they furnish no ground for 
arrest of judgment. Nor can we say that the court erred in 
overruling appellant’s application to set aside the judgment 
by default; for a man too old and infirm to ride ten miles to 
court without having to stop twice on the way to rest, or to 
be able to get to court before its usual time of meeting in the 
morning, though he started at daylight, who takes no steps 
to have an answer filed until he should reach the court-house 
on default day, thus exhibits so palpable a manifestation of 
gross negligence as deprives him of all right to complain of 
the refusal of the court to set aside the judgment, even if he 
had shown a meritorious defense, instead of merely asserting 
that he has one. 

The citation, however, upon which the judgment is based 
fails to state the names of the plaintiffs to whose action ap- 
pellant was required to answer, as is, in plain and direct 
terms, required by the statute. (Paschal’s Dig., art. 1431.) 
Owing to this defect in the citation, as has often been held 
by the court, (4 Tex., 52; 8 Tex., 108; 16 Tex.,46; 25 Tex., 
583,) the judgment by default was improper and unwarranted 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED 
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W. L. Jonnson anp C. R. Beprorp vy. B. F. Mrrcnett. 


1. INDORSEMENT IN FULL OF NEGOTIABLE NOTE. — The legal effect 
of possession of a promissory note payable to bearer and indorsed 
in full by the payee, as against the maker, is to evidence title to the 
note. 

2. SAME—GUARANTY.—See disenssion of effect of an indorsement in 
full by the payee of a negotiable note payable to bearer, as against 
the indorser, who also was guarantor. 


Apprat from Hopkins. Tried below before the Hon. Green 
J. Clark. 
The facts are stated in the opinion. 


Sam. J. Hunter, for appellants.—We insist that the evidence 
does not support the judgment, because it fails to establish 
that B. F. Mitchell is the legal holder or owner of the note 
sued on; and this is the only question we make. 

The note was executed by Johnson and Bedford to John 
W. Crabtree or bearer March 4, 1872, and fell due January 
1, 1873. It was assigned in writing to 8. L. Gilbert on the 
11th of September, 1873. Suit was instituted December 2, 
1873. 

The plaintiff, in his petition, alleges: “ That for a valuable 
consideration, on the — day of , 1873, and after said 
promissory note was transferred to said Gilbert, he purchased 
and bought said promissory nate from said Gilbert, and said 
Gilbert transferred said note to him by delivery.” 

This, we insist, is one of the material allegations in the 
petition, because if it had not been made the petition would 
not have shown any right in the plaintiff to maintain this 
action in his own name. (Malone v. Craig, 22 Tex., 609; 
Gray v. Osborne, 24 Tex., 157; Rutherford v. Smith, 28 Tex., 
$22; Colbertson v. Beeson, 30 Tex., 76.) 

The general denial puts the question of ownership of the 
note in issue, if it is a material allegation. (Sayles’ PL., secs. 
118, 119, and authorities cited.) Then we insist that the 
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and indorsement. The defendants had all filed a general 
denial, but produced no evidence. <A jury being waived, the 
court gave judgment against Johnson and Bedford as prin- 
cipals and Crabtree as guarantee. Johnson and Bedford 
asked for a new trial, claiming that the evidence was insuffi- 
cient to support the judgment; and their motion being over- 
ruled, they alone have appealed. 

It is insisted, on their part, that the production of the note, 
‘transferred as it was to Gilbert, did not establish that Mitchell 
was the legal holder or owner. 

As Crabtree does not complain, the sole question is as to 
the legal effect of possession of a note payable to bearer and 
indorsed in full by the payee, as against the makers. 

Feeling that uniformity of decision, i in all cases important, 
is not least so in questions of commercial law, and failing to 
find decisions directly in point, we have given the authorities 
bearing on the question a careful examination. 

According to the elementary authorities, a bill or note 
payable to order and indorsed in blank, so long as the in- 
dorsement continues blank, “is in effect payable to bearer.” 
(Chitty on Bills, 11th ed., 227; 3 Kent, 9th ed., side p. 89; 
Story on Bills, sec. 60; 2 Pars. on Notes and Bills, p. 19, 
note w; Edws. on Bills and Notes, 131, 269; 1 Danl. on Neg. 
Inst., sec. 693; Greneaux v. Wheeler, 6 Tex., 522; Weth- 
ered v. Smith, 9 Tex., 625; Whithed v. McAdams, 18 Tex., 
553; Ross v. Smith, 19 Tex., 172.) 

Lord Mansfield said, in Peacock v. Rhodes: “I see no dif- 
ference between a note indorsed in blank and one payable to 
bearer ;” and Chancellor Kent said, in Conroy v. Warren: 
« A note indorsed in blank and one payable to bearer are of 
the same nature. They both go by delivery, and possession 
passes property in both cases.” (2 Doug., 636; 3 Johns. 
Cases, 263.) So “a note payable to the maker’s order be- 
comes, in legal effect, when indorsed in blank, a note payable | 
to bearer.” (Byles on Bills, ch. 7, p. 68; Brown v. De Win- 
ton, 6 M. G. &S., (60 Eng. Com. Law,) 336.) 
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From these authorities, we conclude that Mitchell’s pos- 
session was at least as satisfactory evidence of his ownership 
as it would have been had the note been payable to Crabtree 
or order, indorsed in blank by Crabtree, and then indorsed 
in full by Gilbert and some one other than Mitchell. 

The negotiability of a note payable to bearer is certainly 
not further restrained by an indorsement in full than would 
be, by the same indorsement, the negotiability of a note pay- 
able to order and indorsed in blank by the payee. But the 
rule is well settled, that “if a bill be once indorsed in blank, 
though afterwards indorsed in full, it will still, as against the 
drawer, the payee, the acceptor, the blank indorser, and all 
indorsers before him, be payable to bearer, though as against 
the special indorser himself title must be made through his 
indorsee.” (Byles on Bills, 5th ed., 109, cited by Pollock in 
2 Exch., infra; Chitty on Bills, 228, 230a; 3 Kent, side p. 
90; Story on Prom. Notes, sec. 139; 2 Pars. on Notes and 
Bills, 19, 26; Walker et al. v. McDonald, 2 Exch., (Welsby, 
H. & G.,) 531, citing Smith v. Clark, 1 Peak. N. P. C., 295, 
and 1 Esp., 180: Mitchell v. Fuller, 15 Penn., 270; Huie v. 
Bailey, 16 La., 213; Little v. O’Brien, 9 Mass., 423; Dugan 
v. The United States, 3 Wheat., 172; Edws. on Bills and 
Notes, 275, citing Dolfus v. Frosch, 1 Denio, 367; Savannah 
National Bank v. Haskins.) 

We conclude, then, that however it might have been as 
against Crabtree, on which point we express no opinion, as 
against the makers of the note, its production by Mitchell was 
sufficient evidence of title. 

It may be objected that the safe transmission, by mail or 
otherwise, of notes and bills payable to bearer requires a dif- 
ferent rule. The answer is, first, that such a consideration 
will not justify a departure by the courts from established 
principles and precedents; second, that what is known as a 
“ restrictive” indorsement stops the currency of negotiable 
paper. (Chitty on Bills, 232; Story on Prom. Notes, see. 
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142, et seg. ; 2 Pars. on Notes and Bills, 21; 1 Danl. on Neg. 
Inst., sec. 698.) 

Whilst we have disposed of the case on the assumption 
that Crabtree’s transfer was equivalent to an indorsement in 
full to Gilbert or order, it is not intended to pass upon that 
question. Looking to the original nature of the note, which 
was that it should pass by delivery, and following what was 
long since said to be the settled rule, “that the assignment 
follows the nature of the thing assigned,” it may be ques- 
tioned whether that indorsement does not receive full effect 
by treating it as intended to secure Crabtree’s liability as 
guarantor to Gilbert or bearer. (See Edie v. East India Co., 
2 Burr., 1216; Lane v. Krekel, 22 Iowa, 400.) 

The judgment is affirmed. 

AFFIRMED. 





H. J. Snow v. H. T. Nasu. 


1. JUDGMENT LIEN LOST WHEN JUDGMENT DORMANT. —Judgment 
was rendered June, 1867; execution thereon issued April, 1869: 
Held, That the judgment lien was lost, execution not having been 
issued within one year from date of the judgment. 

2. PRACTICE.—An alias execution should show on its face that it is an 
alias. 

3. LEVY OF EXECUTION ISSUED ON DORMANT JUDGMENT.—The de- 
fendant in an execution issued upon a dormant judgment sued out 
an injunction against the execution, and, by decree, the.execution 
was perpetually enjoined: Held, That thereby a levy of said execu- 
tion became ineffectual, so far as to attach a lien upon the property 
so levied on. 

4. FRAUD.—See facts held insufficient evidence of a fraudulent sale of 
land. 


AppeaL from Kaufman. Tried below before the Hon. 
William Charlton, special judge. 

This was a suit of trespass to try title, brought by Nash 
against Snow, in the District Court of Kaufman county. The 
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defendant pleaded not guilty, and, by way of cross-action, set 
up the fact that he was the owner of the land in controversy; 
that the paramount title was in him. He also described the 
land in his amended original answer, and alleged that on 
May 29, 1875, he was evicted by plaintiff from said premises ; 
that on the 3d of June, 1867, Susan Nichols was the owner 
of the land in controversy; that on the 3d of June, 1867, the 
defendant Snow obtained three judgments against the said 
Susan Nichols, for the sum of $297.07, in the.County Court 
of Kaufman county; that while these judgments were in 
force the said Susan Nichols—to hinder, defraud, and delay 
her creditor (Snow) out of his debt—on the 7th of April, 
1871, transferred said land in controversy to one H. B. Boy- 
kin; that on the said 3d of June, 1867, and at the time of 
the transfer by her to said Boykin, she was insolvent, and 
had no property to satisfy said judgments, except the land 
in controversy; that her insolvency was well known to the 
said Boykin at the time he purchased the land; that the con- 
sideration was never paid by Boykin to her; that he (Boy- 
kin) confederated with her to defraud defendant Snow out 
of his debt; that the said sale to Boykin was null and void; 
that Boykin, on the 14th of October, 1872, transferred the 
same land to the plaintiff Nash; that at the time of the 
rendition of said judgments, down to the present time, the 
plaintiff Nash resided in the community with said Susan 
Nichols; that her insolvency and the rendition of said judg- 
ments and their subsistence were generally known to her 
neighbors and the community at large, and were personally 
known to the plaintiff Nash at the time of the sale by Mrs. 
Nichols to Boykin, and when Boykin transferred the land 
to Nash; that the plaintiff Nash was cognizant of all these 
facts, which were fraudulent, and knew that Boykin paid 
nothing for the land; that the sale from Boykin to Nash was 
in fraud of defendant Snow’s rights, and null and void; that, 
by virtue of said judgments against Susan Nichols, defend- 
ant had a lien upon said land sued for by plaintiff Nash, 
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and that said lien was in full force at the time of the sale 
from Susan Nichols to Boykin, and at the time of the sale 
from Boykin to Nash; that on the 19th of April, 1869, the 
defendant Snow caused execution to be issued on one of 
said judgments, and by virtue thereof a levy was made upon 
the land in controversy; that ou the — of June, 1869, said 
execution and levy thereunder were duly restrained by injune- 
tion in a suit instituted by Susan Nichols; that said injune- 
tion was in force until the 15th of March, 1875; that when 
Boykin and Nash both purchased, a lien existed in favor of 
defendant Snow upon the land. in controversy, to secure 
the payment of said judgments, both by virtue of said judg- 
ments and a levy of said execution, all of which was well 
known by plaintiff Nash when he purchased; that by virtue 
of said judgments an execution was issued on the 20th of 
March, 1875, and levied on the land in controversy as the 
property of Susan Nichols; that by said execution, levy, and 
return said land was sold to defendant Snow; that by virtue 
of said execution, levy, judgments, levies, and sale he be- 
came the legal and equitable owner of said land in contro- 
versy; that plaintiff’s deed is a cloud upon his (defendant’s) 
title. He asks judgment removing said cloud from said land ; 
that plaintiff’s title be cancelled, and judgment for costs, &e. 
The specific allegations of fact made in the special answer 

- of defendant were supported by the testimony. 

It was proven, however, that Nash had paid Boykin for the 
land, and that it had been offered to Snow at $1 per acre on 
his judgment before Mrs. Nichols sold it. There was no fraud 
proven, except as to the effect of the facts. The court ren- 
dered judgment for plaintiff, and Snow appealed. 


J. S. Woods, for appellant. 
I. The first assignment of error is as follows: The appellant 
assigns as error for revision by the Supreme Court that the 
judgment herein is erroneous because it appears that the de- 
fendant had a valid subsisting lien upon the land in contro- 
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versy, by virtue of his judgment against Susan Nichols, at 
the time plaintiff purchased it from Boykin. 

The defendant Snow had a lien upon the land in contro- 
versy, by virtue of his judgment and the issuance of execu- 
tion and a levy of the same upon said land, at the time plain- 
tiff Nash purchased it, on the 14th of October, 1872. (29 Tex., 
294; 40 Tex., 157,158; Herm. on Ex., sec. 173, p. 246; Tre- 
vino v. Stillman, 48 Tex., 561; Williams v. Cowan, 49 Tex., 
880; 24 Tex., 522; 42 Tex., 508,513; 32 Tex., 21; 40 Tex., 
175; 23 Tex., 508; 53 IIL, 214; 31 Ala., 146; 4 Ind., 255; 
23 Penn., 215.) 

IT, It does not appear that the execution which issued on 
the 19th of April, 1869, was the first execution that. issued 
from said judgment in favor of H. J. Snow and against Susan 
Nichols. 

It devolved upon the plaintiff Nash in this suit to show that 
the execution that issued on the 19th of April, 1869, was the 
first execution that did issue on the County Court judgment 
of the 3d of June, 1867. (Trevino v. Stillman, 48 Tex., 561; 
Paschal’s Dig., art. 3772; O. & W., art. 856; Herm. on Ex., 
sec. 79.) 

III. The judgment in this case for plaintiff Nash is against 
a strong and legal presumption in law that defendant Snow 
held a valid subsisting judgment lien upon the land in con- 
troversy at the time Susan Nichols sold to Boykin; and at the 
time, by agreement between Susan Nichols, Boykin, and Nash, 
the land in controversy was transferred by Boykin to Nash; 
and at the time the land in controversy was finally deeded by 
the sheriff, in 1875, to defendant Snow. 

Everything is presumed in favor of the regularity of judicial 
proceedings, and that a judgment rendered in a court of record . 
carries a lien with it for ten years from the date of its rendition. 
(Paschal’s Dig.,art. 3772; O. & W. Dig., art. 856 ; Herm. on Ex., 
secs. 79, 345, pp. 69,520; 7 Tex.,433; 11 Tex., 220; 17 Tex., 
115; 18 Tex., 132; Story’s Eq. Plead., sec. 409; 22 Tex., 62;. 
1 Tex., 326; 36 Tex., 176, 177.) 
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IV. The judgment herein is erroneous, because the evidence 
adduced upon the trial of this cause, and admitted by the court, 
puts the superior title to the land in controversy in defendant 
Snow. 

V. In a civil cause, when the trial is before the court alone, 
the finding must be in harmony with the preponderance of 
testimony. (25 Tex.,77; 50 Tex.,373; 19 Tex.,175; 5 Greenl. 
Ev., sec. 29.) 

VI. The judgment is erroneous, because the evidence shows 
that the transfer from Susan Nichols to Boykin and from Boy- 
kin to Nash of the land in controversy was a fraudulent trans- 
fer, and done to defeat defendant Snow out of his rights as a 
judgment creditor against Susan Nichols. 

A sale made to defeat creditors, whether their judgments 
are dormant or not, will not be sustained and protected by 
the courts. (Paschal’s Dig., art. 3876; 16 Tex., 43; 1 Tex., 
419; 11 Tex., 155; 10 Tex., 435; 24 Tex., 508,514,518; 27 
Tex., 479; 25 Tex., 294.) 

VII. The levy of an execution upon property of a judgment 
debtor creates an execution lien in favor of the judgment 
creditor. (Herm. on Ex., see. 173, pp. 246, 265. 

VII. The execution under which the land in controversy 
was sold, which was issued on the 20th of March, 1875, served 
the measure only of a venditioni exponas. (20 Wis., 657; 7 
Ark., 493; Term. on Ex., see. 35, pp. 26, 331, 332, 333.) 

IX. The judgment is erroneous, because the presumption 
of law is that the clerk of the County Court, in 1868 and 1869, 
did his duty, and issued execution on said judgment, in favor 
of Snow against Susan Nichols, at the time required by law, 
and within one year from the day said judgments were ren- 
dered, and it devolves upon plaintiff Nash in this suit to rebut 
that presumption by strong and conclusive proof. 

A duty required of an officer by law, in the absence of proof 
to ‘the contrary, is presumed to have been performed as the 
law directed. (O. & W. Dig., art. 856; Paschal’s Nig., art. 
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3772; 1 Greenl. on Ev., secs. 40, 227, pp. 50, 288-289, 4th 
ed.; 26 Tex., 236.) 


J. J. Hill, for appellee.—The theory of the defense of Snow, 
or, I might say, the cause of action set forth in his cross-bill, 
rested on two grounds—- 

That he had a judgment lien on the land in controversy. 

2. That the conveyances of Susan Nichols to Boykin and of 
Boykin to Nash were fraudulent as to Snow. 

The plaintiff replied by general demurrer and general 
denial, and upon issues of fact thus raised by plaintiff’s gen- 
eral denial the case came on for trial, at the spring term of 
the Kaufman court, 1878, before a special judge, and resulted 
in favor of the plaintiff Nash. 

The defendant moved for a new trial, which was overruled; 
but there is no assignment of error in regard thereto. 

The judgment of the court, styled “ order in transcript,” is, 
perhaps, defective, in not more clearly indicating the finding 
of the court on the facts. 

The defendant gave notice of appeal to this court, and in 
due time filed his appeal bond, but did not assign errors until 
September 4, 1878. 

I. The judgment was rendered June 3, 1867; the first exe- 
cution was issued April 19, — (Paschal’s Dig., art. 7005; 
Jones v. McMahan, 30 Tex., 719; Phillips v. Lesser , 32 Tex., 
741; Sessums v. Botts, 34 Se “os Johnston v. Shaw, 33 
Tex., 585; Cravans v. W Hoon, 8 35 Tex., 52; Ayers v. Waul, 
44 Tex., 549: ; Russell v. McCampbell, 29 Tex., 31; Hargrove 
v. De Lisle, 32 Tex., 170.) 

II. It was the first execution, and this is apparent from the 
whole record, and it is trifling with this court to maintain that 
it was not. 

The defendant first read in, evidence the judgment. He 
next read the execution of April 19, 1869. Mrs. Nichols 
enjoined this execution because it was the first one issued. 
It did not devolve on Nash to show that it was the first 
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execution. In proving title by execution it devolved on 
Snow to show a valid living judgment. 

III. Whether or not Snow had a judgment lien on the 
land, is a matter of law, not to be determined by presump- 
tion. 

A judgment is a lien on land, &e., for ten years, provided 
execution is issued within one year from the first day upon 
which such execution can. by law be issued thereon. (Pas- 
chal’s Dig., arts. 7005, 7007.) 

TV. Susan Nichols had the right to sell the land in contro- 
versy, there being no lien’on it; and in order to defeat her 
conveyance, it is not only necessary that it be fraudulent, but 
that Nash, a bona-fide purchaser for a valuable consideration, 
be a party to the fraud. (Russell v. McCampbell, 29 Tex., 
31; Pierson v. Tom, 1 Tex., 584; Belt v. Raguet, 27 Tex., 
479.) 

V. The levy of an execution issued upon a dormant judg- 
ment can produce no execution lien. 

_ VI. It did not purport to be a venditioni exponas. There 
could be no venditioni erponas on execution issued on a dor- 
mant judgment. 

There were six years between the first and second execu- 
tions. There was no injunction suit pending after October 11, 
1871. The matter of injunction was put at an end in 1871. 
The suit was continued over on an amended petition, which 
sought to set aside the judgment of the County Court. (See 
Nichols v. Snow, 42 Tex., 72.) The amended petition had 
nothing to do with the injunction proceedings. 


Goutp, Assoctate Justice.—In June, 1867, appellant 
Snow recovered in the County Court of Kaufman eounty 
three judgments against Susan Nichols. On these judgments 
execution issued April 19, 1869,—was levied upon the land 
in controversy, but the sale was enjoined, at the suit of Mrs. 
Nichols, on the ground that the property levied on was her 
homestead, and that the judgment was dormant. This in 
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junction was afterwards made perpetual. For the history of 
that suit, see Nichols v. Snow, 42 Tex., 72. After that case 
was finally disposed of in this court, Snow, in 1875, sued 
out another execution on his judgments, and at a sale there- 
under became the purchaser of the two hundred and fifteen 
acres of land in controversy. In the meantime, Mrs. Nichols, 
in April, 1871, sold and conveyed the land to Boykin; and in 
October, 1872, Boykin sold and conveyed to appellee Nash. 
Nash sued for and recovered the land of Snow, and Snow 
appeals. 

Counsel for appellant has presented various propositions 
under the assignments of error; but the case may be disposed 
of by answering two questions, embracing his first proposi- 
tion under his first, assignment of error and his fifth assign- 
ment of error. 

First. Had Snow a lien upon the land in controversy by 
virtue of his judgment and the issuance of execution, and his 
levy of the same upon said land, at the time plaintiff Nash 
purchased it? 

Second. Was the sale by Mrs. Nichols fraudulent as to 
Snow, and did Nash buy with notice of the fraud ? 

The record contains no evidence of any execution on the 
judgments prior to that of April 19, 1869. There is nothing 
in the record from which that execution can be inferred to be, 
on its face, or in fact, an alias, and not an original. See 
Scott & Rose v. Allen, 1 Tex., 515, to the effect that, regu- 
larly, the execution should show the fact if it be an alias. On 
the other hand, throughout the injunction suit that execution 
was treated as the first, and as it must have been so regarded 
by the court on the trial of this cause, when it would be rea- 
sonable to suppose that the truth, if different, could have 
been easily established from the records of the County Court. 
We conclude that it was original. Under numerous decis- 
ions, the judgment was dormant and had lost its lien. ( Ses- 
sums v. Botts, 34 Tex., 335; Cravans v. Wilson, 35 Tex., 52.) 
The levy of the execution irregularly issued on this dor- 
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mant judgment was not submitted to by Mrs. Nichols, but, 
at her suit, the sale was enjoined and the injunction was made 
perpetual. There was, then, no lien by virtue of that levy. 
We think it quite clear that Snow had no lien on the land 
when Nash purchased. 

In regard to the question of fraud, it was, under the evi- 
dence, a question of fact. We have examined the evidence, 
and find no such manifest error in the conclusion reached by 
the court on that issue of fact,as would justify us in reversing 
the judgment on that ground. 

The judgment is affirmed. 

AFFIRMED, 





Perer W. Titus et at. v. J. H. Jonnson, ApmM’R. 


1. THE SEIZIN NECESSARY TO SUPPORT TRESPESS TO TRY TITLE.— 
The owner of land has such seizin by reason of his title, whether 
legal or equitable, as will support an action of trespass to try title in 
this State; and he may elect to consider himself ousted, and bring 
suit against an adverse claimant of the land, even though such 
claimant has never been in actual possession of the land. 

2. STATUTE CONSTRUED—T'RESPASS TO TRY TITLE.—It was the in- 
tention of the Legislature, in the ** Act to provide the mode of trying 
titles to land,’ (Paschal’s Dig., art. 5292,) to provide a simple and 
effectual remedy for determining every character of conflicting titles 
and disputed claims to land, irrespective of its actual possession. 

3. STROUD v. SPRINGFIELD EXPLAINED.—The point ruled in the case 
of Stroud v. Springtield is, that the plea of **not guilty ’’ does not 
admit a trespass on the part of the defendant, but calls upon the 
plaintiff not only to prove title in himself, but also to prove an 
actual or a constructive trespass by some character of adverse claim 
or assertion of title or interest by the defendant. 

4, EFFECT OF RECORD OF DEED DULY ACKNOWLEDGED.—The effect 
of the record of an instrument concerning lands, on its face regu- 
larly acknowledged, or proved for record and duly recorded, cannot 
be attacked by showing (1) that the officer who took the acknowl- 
edgment or proof had an interest in the land, or (2) by showing that 

the acknowledgment was taken outside the territorial limits of the 
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officer’s appointment, or that the officer at the time was exercising 
two incompatible offices. 

CASES DISCUSSED AND LIMITED.—Brown »v. Moore, 38 Tex., 645 ; 
Johnson v. Brown, 25 Tex. Supp., 120; Johnson v. Norman, 43 
Tex., 628. 

CERTIFICATE OF PROOF, &c., CONCLUSIVE FOR PURPOSES OF REG- 
ISTRATION.-—Whien an instrument, with certificate of acknowledg- 
ment or proof of execution as required by law, is presented to the 
recorder, it is made his imperative duty to record it. Neither statu- 
tory nor other authority has been shown authorizing the effect of 
such record to be destroyed by parol evidence impeaching the truth 
of the certificate upon which the record was made. 

LAWYER AND CLIENT—CONFIDENTIAL COMMUNICATION. — Con- 
versations, by parties proposing to buy lands, with an attorney, in 
which the attorney spoke of the existence of certain claims to the 
land, no payment being made or demanded for counsel: Held, That 
the communication so made by the attorney to said parties was not 
confidential. 

EFFECT OF DECREE IN DISTRICT COURT ANNULLING ADMINIS- 
TRATOR’S SALE.—In a suit by an administrator on a sale note and 
to enforce the vendor’s lien against land sold by him as adminis- 
trator, a decree was rendered by consent annulling the sale: Held, 
That such decree was not void by reason of it not having been 
authorized or approved by the Probate Court having jurisdiction of 
the estate. 

IMMATERIAL TESTIMONY.— The admission, over objection, of testi- 

mony immaterial and not caleulated to mislead the jury, is not 
ground for reversal. 
ADMISSIONS OF VENDOR—EVIDENCE.—In an action of trespass to 
try title, where plaintiff relied on an equitable title, and defendants 
claimed to be subsequent purchasers of the legal title and without 
notice, and were also relying upon the non-payment of the purchase- 
money by the plaintiff as destroying the equity: Held, That the 
admissions of the vendor against his interest and as to the payment 
were admissible against parties claiming under him by subsequent 
purchase. 

EFFECT OF ALLOWING A SALE NOTE BARRED BY LIMITATION.— 
Nor would a note claimed to be a purchase-money note, and barred 
by limitation, allowed by the administrator, be regarded as a basis 
of an equity against the estate of such purchaser. 


ApPEAL from Hunt. Tried below before tne Hon. Green 
Clark. 

November 26, 1875, James H. Johnson, administrator de 
15 



























226 Titus v. JOHNSON. [Tyler Term, 





Statement of the case. 





bonis non of the estate of James H. Johnson, deceased, in an 
amended petition, abandoning all other pleadings, set out his 
appointment, alleging the facts constituting the title of his 
intestate to two thousand six hundred and eighteen acres of 
land, located and patented under an unlocated balance of the 
headright certificate of M. H. Ragsdale for a league and labor 
of land; further alleging that the defendants, with notice of 
the title of his intestate, were setting up a false or fraudulent 
claim to said premises under deeds from said Ragsdale, and 
“are trespassing on said land by force and arms, ejecting 
petitioner therefrom, and greatly slandering the said title of 
said estate to said land, and cutting down and carrying off 
great quantities of timber 1 the land,” &e. 

November 26, 1875, dv cudants pleaded general demurrer 
and specially excepted, because the petition did not allege 
(1) that defendants were in possession of the land at the in- 
stitution of the suit; (2) it was not alleged that plaintiff ever 
was in possession; (3) because the title set up is only equita- 
ble, and it-was nowhere alleged that plaintiff ever was in 
actual possession. Defendants also pleaded not guilty. 

Pending the suit defendant Titus died, and his heirs be- 
came parties. 

July 7, 1877, plaintiff amended, alleging that, since the 
filing of the suit, defendants had abandoned the land and 
that plaintiff had regained possession, but that defendants 
continued to assert their false and fraudulent claim to the 
land, &e. 

July 11, 1877, the exceptions of defendants and their de- 
murrer were overruled. 

January 14, 1878, the cause was submitted to a jury upon 
the following instructions: 

“1, The written transfer of the headright certificate of M. 
Hi. Ragsdale to James H. Johnson, deceased, dated July 9, 
1844, and the instrument dated December 9, 1856, read to 
the jury in evidence, together with field-notes of the survey 
of the land upon which said certificate was located and the 
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patent issued thereon, are sufficient evidence in this case to 
enable the plaintiff to recover against the defendants, unless 
the jury are satisfied from the evidence that the defendants, 
or some of them, are purchasers of the land claimed by them 
respectively in good faith, without notice, actual or con- 
structive, of the claim of plaintiff’s intestate. 

«2. The instrument signed by M. H. Ragsdale, dated De- 
cember 9, 1856, and recorded July 21, 1868, was construct- 
ive notice of the claim of plaintiff’s ancestor to the land in 
controversy to all the defendants who purchased any portion 
of said land from Ragsdale after the date of such filing. 

“3. That each and all of the defendants who purchased for 
a valuable consideration any po ’ the land in contro- 
versy from Ragsdale prior to the 20th day of July, 1868, 
without notice of Johnson’s claim to said land, are innocent 
purchasers, and if there are any such the jury.should find in 
favor of such defendant. 

“4, Defined actual notice. * * * 

«5. In regard to the payment of the purchase-money for 
the Ragsdale certificate, the jury are charged that it is imma- 
terial in this action whether Johnson did or did not pay ‘the 
purchase-money therefor; and the plaintiff’s right to recover’ 
is not affected thereby.” 

On the trial plaintiff offered in evidence a certified copy of 
a transfer from Ragsdale to Johnson, of date 9th December, 
1856, with certificate of acknowledgment and of .record. 
(The instrument is set out in Patterson v. Lowry, 48 Tex., 
409, 410.) 

To this defendants objected, (1) because W. 8. McClure, 
the officer who took the acknowledgment, held two offices at 
said time, that of deputy surveyor and notary public of Fan- 
nin county; (2) because McClure, the officer, was notary 
public of Fannin county, and took the acknowledgment in 
Lamar county; (3) because McClure was, at the time he 
took said acknowledgment, an interested party, and’ owned 
a part of said land as a locative interest; (4) because the 
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transfer proposes to convey certificate number 453, and the 
patent for the land sued for covers certificate number 454. 
In support of these objections the testimony of McClure, 
by depositions, showed that he resided in Fannin county, 
Texas, in 1856, and held the offices of deputy surveyor and 


notary public; that the transfer was made in Lamar county 
and acknowledged in that county, but certificate was made 
in Fannin; that he had no direct interest in the transfer, but, 
under a contract with James H. Johnson, witness located the 
land for one-fourth interest. 

The objections were overruled. 

On the trial plaintiff introduced Daniel Upthegrove as wit- 
ness, and asked him whether he had informed the defendants 
Long, Fowler, and Halsey of the claim of plaintiff to the 
land; to which defendants objected, because the communica- 
tion, if made, was confidential and between attorney and 
client. 

The witness was then examined, (the jury having been 
withdrawn,) stating that he was an attorney in this cause for 
the plaintiff; that he was formerly an attorney at law in 
Paris, Texas, and had known defendants well; that in the 
spring of 1868, after he had moved to Greenville, defendant 
Fowler came to the hotel where witness was boarding, and, 
during a conversation about purchasing land, asked witness 
“if Ragsdale had any title to the land in controversy”; that 
witness told Fowler that Johnson’s estate had a claim to the 
land; did not think Ragsdale had any title; witness made no 
charge, received no fee for what he did, and he did not regard 
himself as attorney of Fowler; that in the spring of 1873 he 
had received a letter from defendant Long, asking if Rags- 
dale had any title to the land in controversy ; witness answered 
that he did not think Ragsdale had any title. Soon afterwards 
witness saw Long, and they talked said matter over again, and 
witness gave the same opinion. That on the day of a trust 
sale under a deed from Ragsdale, under which defendant Hal- 
sey claimed and at which he purchased, he asked witness about 
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the title to the land, when witness informed him that John- 
son’s estate claimed the land, and that witness did not think 
Ragsdale had any title; that witness wrote the deed for Halsey, 
but made no charge for advice, and did not. consider himself 
as employed by said parties; Halsey paid witness for writing 
the deed, and that was the only charge made; witness was at 
that time a partner of Hardin Hart, and derived his knowl- 
edge from Hart & Brown, who had been attorneys for John- 
son’s estate, and defendants had not communicated to witness 
any fact concerning the claim of Johnson, but witness had 
communicated it to them ; witness had never investigated the 
title to the land himself. 

Whereupon, and the jury having returned, and over the 
objections of defendants, it was asked of witness: “Did you or 
not, prior to the date of Halsey’s purchase, impart to him that 
Johnson claimed the land in controversy?” To which wit- 
ness replied: “TI did.” 

«Did you or not impart to J. L. Fowler, prior to 1870, that 
Johnson claimed the land in controversy?” Ans, “TI did, in 
1867 or 1868.” 

“Did you or not impart to Sam Long the information that . 
Johnson claimed the land in controversy?” Ans. “TI did, in 
the spring of 1873.” 

In the progress of the trial, and after the defendants had 
read in evidence transcript of proceedings in the Probate 
Court of Red River county, showing the sale of the land by 
Caldwell, Johnson’s administrator, to Rattan and Stevens, the 
plaintiff read, over objections, a decree of the District Court 
of Hunt county in the case of Caldwell, adm’r, v. Joseph G. 
Stevens and others, in which, by consent, a decree was ren- 
dered rescinding and cancelling the sale made by the admin- 
istrator and revesting the land in the estate. 

The objections urged to this decree were principally the 
want of jurisdiction of the District Court to revise in that 
mode the acts of the County Court, and because Ragsdale 
and the defendants were not parties and not bound by it. 
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Plaintiff also, in rebuttal, over objections, proved by Hardin 
Hart that in the probate sale of the land by Caldwell, admin- 
istrator, to Rattan and Stevens, the deed was made to Rattan, 
who seemed to be the head man or acting for the others. 
(The sale was made in several distinct parcels, the return 
showing who was the purchaser, but the deed was made to 
Rattan, and a joint note made for the lots bought by Stevens 
and Rattan.) 

As to other matters of evidence they were not controverted, 
save in attacking the verdict of the jury. The opinion suffi- 
ciently indicates the other parts of the testimony. 

The jury found for the plaintiff and the defendants appealed. 

The errors assigned and relied on are— 

1 and 2. The action of the court in overruling the demur- 
rer and exceptions of defendants. 

8. Overruling the objections to the certified copy of the 
transfer of date December 9, 1856, and objections to the 
authority of the notary taking acknowledgment, &c. 

4. Admitting the testimony of the witness Upthegrove. 

5. Admitting, over objections, the decree of the District 
Court of Hurt county cancelling the sale made by order of 
the Probate Court. 

6. Overruling the objections to testimony of Hardin Hart. 

7 and 8. In refusing charges asked and in giving the charges 
set out above. 

9 and 10. In overruling motions for new trial and in arrest 
of judgment. 


E. W. Terhune, for appellants. 

I. Every petition, in order to set up a good cause of action, 
in suit of trespass to try title, must allege that the defendants 
are in possession of the property sued for. 

In this suit there is no definite allegation that the defend- 
ants are in possession, or ever were in possession. (Herring: 
ton v. Williams, 31 Tex., 460.) 

If. In every suit the plaintiff must show a good cause of 
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action, and in suits for the recovery of lands the pleadings 
must either show an action of trespass to try title or some 
equities to authorize a recovery. 

The court held that this suit was only good, upon the 
pleadings, as an action of trespass to try title; yet, by amend- 
ment, plaintiff alleges that he has both title and possession. 
What, then, has he to sue for? and what sort of an action 
do his pleadings set up? 

If. No instrument can be legally admitted of record, if 
not properly acknowledged by an officer having legal author- 
ity to do so; and no man can hold two offices at the same 
time, the acceptance of one being an implied resignation of 
the other; nor has any notary public the right to go out of 
his county to take an acknowledgment; nor can a person 
who is interested in the property conveyed take an acknowl- 
edgment. 

The transfer dated December 9, 1856, was acknowledged 
before W.8. McClure, notary public of Fannin county. Me- 
Clure then held the two offices of county surveyor and notary 
public, and he went into Lamar county to take the acknowl- 
edgment. He also had a one-third interest in the land, for 
locating it. ) 

IV. An instrument of writing, as a muniment of title, if 
not properly recorded, must be proven up as a common-law 
instrument. 

In this case the transfer was not proven up, but offered as_ 
a record instrument. 

V. No instrument not properly recorded is notice to inno- 
cent purchasers of any other title; nor can any person be 
charged with notice when the instrument has been improperly 
admitted of record. 

The charge of the court cuts of all defense of those who 
purchased after the filing of the said transfer for record, July 
20, 1868, andthe court construes that as notice and as an 
evidence of title. 

VI. No attorney can testify on any matter that grew out 
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of a confidential consultation with a client, without the con- 
sent of the client, it matters not what their relations may be 
afterwards, 

In this case, Upthegrove, now the attorney for Johnson, 
then, as we claim, acting as attorney for Fowler, Longs, and 
Hulsey, appellants here, was put on the stand to prove that 
he had told said parties of Johnson’s claim to the land, when 
he was their attorney, consulted by them, thereby charging 
them with notice. 

VII. The court erred in overruling defendants? objections 
to the introduction of the decree of the District Court of Hunt 
county in cause of Caldwell v. Stevens. 

When an administration is pending in one county on an 

‘estate, and a sale of lands in a different county is made by 
the administrator under the probate law, and suit instituted 
by said administrator to recover the debt due for the sale of 
the land, in the District Court of the county where the land 
lies, praying for a foreclosure of a vendor's lien, said court 
has no right to cancel the note and decree the land back to 
the estate, Without the consent and approval of the court in 
‘which the administration is pending. James C. Caldwell, 
administrator of Johnson’s estate, obtained an order from the 
Probate Court of Red River county, in 1858, to sell the lands 
in Hunt county, which sale was made, and the administrator 
reported to said ‘court the sale of the land in controversy in 
this suit to John Rattan and others, which sale was confirmed 
and note taken, signed by John Rattan, J. G. Stevens, J. D. 
MecCamant, and W. G. Brown, for $1,481.93, due twelve 
months after date, April 6, 1858. On the 14th of May, 1860, 
Caldwell, administrator as aforesaid, brought suit in the Dis- 
trict Court of Hunt county on said note, praying for a fore- 
closure, and on the 17th ‘of October, 1870, a compromise 
decree was rendered by said court, on an agreement signed 
by Rattan alone, cancelling the note and decreeing the title 
to the lands in Johnson’s estate. That land is the land sued 








1878.] Titus v. JOHNSON. 





Argument for the appellants. 





for. The Probate Court of Red River county never ordered 
nor ratified said decree. * * * 

VII. The District Court of Hunt county, in a suit brought 
on a note and for foreclosure against four defendants, had no 
right to cancel a deed and note and direct title on an agree- 
ment signed by only one defendant, when the probate record 
shows that the party who signed the agreement did not have 
title in but one of the four lots sold. Hence there is an out- 
standing title in the other three lots that said court had no 
right to decree back to the estate or to plaintiff. 

The order of the Probate Court confirming the sale, shows 
lot number one was bought by Rattan, and lots numbers two, 
five, and seven by Stevens; while the decree of the District 
Court of Hunt county decrees all of said four lots back into 
Johnson’s estate, out of Rattan alone. 

IX. The court erred in overruling defendants’ objections 
to witness Hart’s testimony. 

Parol evidence is inadmissible to vary the record. The 
probate record shows that at the sale lot number one was 
bought by Rattan; that lots numbers two, five, and seven 
were bought by Stevens; and that the sale was confirmed 
and deed ordered to be made. Hart testifies that deed was 
made to Rattan to all, but what relation existed between 
them he knows not. 

X. Whiere a party brings suit, relying on an equitable 
title, against one holding a legal title, the party seeking 
equity must show that he has an equitable demand. In 
other words, when a man sues for land, relying on an equi- 
table title, he must show that he has paid the purchase-money 
therefor; and when it is denied by proof the matter should 
be submitted to the jury uuder proper instructions. 

Plaintiff relied on an equitable title against defendants 
who had legal title. Witness Ragsdale testified that John. 


son had never paid for the land. Defendants asked a charge 
on that subject. 
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Bennett, Ballenger § Bennett, also for appellants. 

I. This suit being an action of trespass to try title, the 
judgment is not sustained by the evidence, because defend- 
ants plead not guilty, and the plaintiff failed to prove that 
defendants were in possession of the land sued for. (Stroud 
v. Springfield, 28 Tex., 649.) 

If. In order for plaintiff to sustain this as a suit to remove 
clouds from title, he should have averred and proved that he 
held the actual possession as well as owned the title, which 
was not done. (Herrington v. Williams, 31 Tex., 460.) 

II. An acknowledgment taken by an officer interested in 
the subject-matter is void, and its recording does not give 
notice. (Brown et al. v. Moore, 38 Tex., 645.) Also, the tak- 
ing of an acknowledgment in Lamar county by a notary for 
Fannin is void, and its being recorded confers no right, and 
especially as it was only a certificate. (25 Tex. Supp., 126; 
43 Tex., 629.) 

The acknowledgment obtained from Ragsdale by McClure 
was procured through deception, and proof of this is permis- 
sible. (15 Tex., 333.) For these reasons Ragsdale’s transfer 
of December 9, 1856, acknowledged before McClure, should 
nct have been admitted as evidence. (Paschal’s Dig., art. 

4687.) | 

IV. Permitting the introduction of the testimony of Up- 
thegrove was error, it being privileged communication be- 
tween attorney and client. (1 Greenl. on Ev., sec. 236, et 
seq.; 18 Tex., 135.) 

V. There were not the unecessary parties nor the proper 
predicate in either Caldwell’s petition of the 14th of May, 
1860, or Rattan’s answer of July 29, 1869, to authorize the 
decree of the court. At the time of its rendition the District 
Court had no original probate jurisdiction, and none was 
conferred by the adoption of the Constitution of 1869. 

Rattan’s answer, offering to rescind his contract, was filed 
vefore the 30th of March, 1870. (Paschal’s Dig., art. 1427, 


note 536; Const. of 1869, sec. 7.) 
’ j 








Titus v. JOHNSON. 





Argument for the appellants. 





Before the 30th of March, 1870, Rattan could not sue to 
rescind the contract of sale of the land, except in Red River 
county, where Johnson’s estate was administered on. (Neill 
v, Owen, 3 Tex., 145; Paschal’s Dig., art. 1423.) 

The record from Red River county shows that the land 
was advertised, sold, and purchased by Rattan, he giving 
his notes for the purchase-money; the sale reported to the 
Probate Court by the administrator; the sale confirmed and 
the administrator ordered to execute a deed, and the deed 
was made to Rattan. Rattan was invested with full title, and 
his after act of surrendering to the administrator his deed 
for the land did not divest him of the title, (40 Tex., 530,) 
and the Probate Court had no power at a subsequent term to 
set aside and annul its order made at a former term. (Davis 
v. Stewart, 4 Tex., 225.) 

VI. In admitting the testimony of Hart to explain and 
contradict the transcript from Red River County. (25 Tex. 
Supp., 244.) 

VII. In permitting plaintiff to recover by virtue of an 
equitable title, without proving the payment of the purchase- 
money for the certificate? (Briscoe v. Bronaugh, 1 Tex., 326; 
24 Tex., 364.) 

The vendor’s lien does not exist in favor of an administra- 
tor; he must take a special mortgage. (31 Tex., 627; 28 
Tex., 734.) 

A suit to enforce the vendor’s lien no notice to third par- 
ties. As to what is notice, see 47 Tex., 457; 29 Tex., 222; 
17 Tex., 149; 25 Tex., 66, 225, 457; 26 Tex., 616; 32 Tex., 
679. 

Rattan was legally bound to pay his notes given for the 
land, as there was no warranty attaching to the sale by the 
administrator. If the purchase-money is not paid at maturity 
the vendor may elect to rescind and recover the land by suit. 
(Secrest v. Jones, 21 Tex., 130; 11 Tex., 246; 19 Tex., 76; 
20 Tex., 711; 2 Story’s Eq. Jur., 776-778.) 

Ragsdale having sold to Johnson on time, Johnson could 
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not compel him to convey title without tendering the pur- 
chase-money; and Johnson having failed to pay at maturity, 
Ragsdale was legally authorized to procure a duplicate cer- 
tificate, to make new field-notes, and to procure a patent; and 
others having bought part of the land from him before suit 
was brought by Johnson’s administrator on Rattan’s notes, 
they acquired a good title. Johnson’s administrator (Cald- 
well) having legally sold all the interest which the estate of 
Johnson had in the land to Rattan and taken his note for 
the purchase-money, it would be a fraud upon Ragsdale’s 
vendees to permit the administrator to reinvest the title in 
Johnson’s estate, without showing that the notes could not 
be collected from Rattan. 

The appointment of J. I. Johnson as administrator de bonis 
non, without proof that there were debts due the estate, was 
void, especially as two administrators had served four years 
each prior to his appointment. (9 Tex.,18; 2 Tex., 441; 23 
Tex., 449.) 

A judgment binds only parties and privies. (4 Tex., 101; 
20 Tex., 611, 791; 18 Tex., 268.) 


Jones & Upthegrove, for appellee. 

I. Appellee, as plaintiff below, alleged in his petition that 
appellants, defendants below, entered upon said land with 
force and arms, ejecting petitioner therefrom and greatly 
slandering the said title of said estate to said land, and 
cutting down and carrying away great quantities of timber. 

The petition shows that it is an action for land, and charges 
the defendants with. notice, at the time they purchased, of 
Johnson’s title. 

The petition, by an amendment, is indorsed, an action to 
try title as well as for damages. (Moody v. Iloleomb, 26 
Tex., 718.) 

{i. All the objections urged by appellants to the introdue- 
tion of the transfer of date December 9, 1856, have been 
acted upon by the court. 
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Iil. If the record does show that McClure was notary public 
and deputy surveyor at the same time, there is nothing in the 
record showing which office he first held, and in the absence 
of evidence the presumption is that he was a legal notary 
public at the time he took Ragsdale’s acknowledgment, De- 
cember 9, 1856; and because he got some of the land from 
Johnson, I do not see how that disqualified him so that he 
could not acknowledge Ragsdale’s transfer to Johnson, 

IV. The appellants introduced in evidence the answer of 
the defendants in the case of Caldwell v. Rattan, which shows 
clearly that the court had jurisdiction of the persons of de- 
fendants in that suit; and if the court had jurisdiction of the 
person or subject-matter, its decision could only be reversed 
upon an appeal or writ of error. (Sutherland v. DeLeon, 1 
Tex., 301; Tadlock v. Eccles, 20 Tex., 782.) 

Appellee contends that the decree of the District Court of 
Tunt county, which was a compromise decree, rendered on 
the 17th of October, 1870, and acquiesced in for years after 
its rendition, could not be impeached in a collateral suit. 
(Buford v. Rosenfield, 37 Tex., 42.) 

It is no objection to the decree that the agreement was only 
signed by Rattan. (Cannon v. Hemphill, 7 Tex., 184.) 

V. If the District Court had the authority to render a 
decree cancelling the contract between Caldwell and Rattan 
and others, none but the defendants in that suit could com- 
plain, and the testimony of Hart becomes immaterial. 

VI. The claim of Johnson was notorious. (Littleton v. 
Giddings, 47 Tex., 109; Martel v. Somers, 26 Tex., 558; Cros- 
by v. Hluston, 1 Tex., 219.) 


Moors, Cuter Justice.—Evidently the court did not err 
in overruling appellants’ demurrers to appellee’s (plaintiff in 
this court) petition and amended petitions. That the owner 
of land has such seizin by reason of his title, whether legal 
or equitable, as will support an action of trespass to try title 
in this State, has been too often recognized to now admit of 
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question. That he may elect to consider himself ousted, and 
bring suit against an adverse claimant of the land, even 
though such claimant has never been in actual possession of 
it, is equally well settled. (Moody v. Holcomb, 26 Tex., 
718.) Certainly there is nothing to be found in the case of 
Stroud v. Springfield, 28 Tex., 649, in conflict with these 
familiar and well-established rules of procedure in the statu- 
tory action in this State of trespass to try title, by which it 
was unquestionably the legislative intention to provide a sim- 
ple and effectual remedy for determining every character of 
conflicting titles and disputed claims to land, irrespective of 
the fact of its actual occupancy or mere pedal possession. 
The point ruled in the case of Stroud v. Springfield is, that 
the plea of “not guilty” does not admit a trespass on the 
part of the defendant, but calls upon the plaintiff not only to 
prove title in himself, but also to prove an actual or construct- 
ive trespass by some character of adverse claim, or assertion 
of title or interest, by the defendant. 

The instrument dated December 9, 1856, signed by Martin 
II. Ragsdale, acknowledging and in effect ratifying the pre- 
vious sale and conveyance to J. H. Johnson of the portion 
of the certificate claimed by appellee, appears upon its face 
to have been duly acknowledged before an officer authorized 
by the statute to take such acknowledgment, and to have 
been correctly admitted to record in the county in which the 
land is situate, on the certificate of such officer. Subsequent 
purchasers from Ragsdale are, therefore, chargeable with con- 
structive notice of Johnson’s equitable title, unless they can 
in some way impeach or invalidate this record. They seek 
to do so on the grounds (1) that McClure, before whom the 
acknowledgment was made, was, by contract with Jolinson, 
to receive a portion of the land, in consideration for his serv- 
ices in locating and surveying it for him; (2) that McClure 
was claiming and holding the office of surveyor as well as 
that of notary public at the time he took and certified Rags- 
dale’s acknowledgment, but which of these offices he last 
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accepted is not shown; and (3) that said acknowledgment 
was not made in a county for which McClure was commis- 
sioned as a notary. 

In support of these objections we are referred to the cases 
of Brown v. Moore, 88 Tex., 645; Johnson v. Brown, 25 
Tex. Supp., 120; and Johnson v. Newman, 43 Tex.,628. We 
cannot perceive, however, that the last two of these cases 
have any bearing whatever upon the question, and the case 
of Brown v. Moore merely holds that the grantee in a deed 
of trust was interested in the conveyance to the extent of his 
commissions, and was, therefore, disqualified from taking the 
acknowledgment of the grantors, one of whom was a married 
woman. 

It is a familiar principle, that the deed of a married woman 
does not take effect or become operative and binding upon 
her until she makes the acknowledgment prescribed by stat- 
ute before an officer authorized to take it. Obviously, it 
would be incompatible with the object and purpose of the 
law requiring the privy examination of the wife separate and 
apart from her husband by an officer charged with the duty 
of explaining the nature of the instrument and examining 
her, to ascertain whether she had freely and willingly signed 
the instrument, to hold that the party to whom it is made, 
and who has a pecuniary interest in it, is competent to take 
such acknowledgment. This case, it will also be observed, 
did not involve the validity of a record, or its effect as notice 
to subsequent purchasers, but merely the execution and val- 
idity of the deed itself as between the parties to it. 

In the subsequent case of Sample v. Irwin, 45 Tex., 567, 
the court held, that “one who identifies himself with the 
transaction, by placing his name on the face of the instru- 
ment as the avowed agent of one of the parties, is not com- 
petent to give it authenticity as an officer.” And this. we 
think, is as far as this court has ever gone, or can, consist: 
ently with sound principles or a due regard to public policy, 
be asked to go, in the direction insisted upon by appellants 
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But, certainly, the difference between this case, as well as 
that of Brown v. Moore, and the one now before the court, 
is too obvious to require argument or comment for its eluci- 
dation. In these cases the court did no more than say that 
if the certificate required to give effect to the deed, or war- 
rant its record, appeared upon its face and in connection with 
the instrument invalid and unauthorized, that effect could 
not be given by the court to the deed or its record. But 
here we are asked to hold the record of a deed ineffectual 
for the purpose for which it was required by law to be made, 
though in all respects apparently correct and in strict accord- 
ance with law, on parol evidence adduced by subsequent 
purchasers long after the deed was recorded, to impeach not 
the genuineness of the instrument or the verity of the facts 
stated in the certificate, but to prove matters wholly extra- 
neous thereto, with the view of showing that the officer by 
whom the certificate was made did not possess the capacity 
to give the certificate, or was not acting within the sphere 
of his duty. When an instrument, with the certificate of 
acknowledgment or proof of execution as required by law, 
is presented to the recorder, it is made his imperative duty 
to record it; and we find nothing in the statute, and have 
been cited to no authority, to warrant our saying, when it 
has been thus recorded, that the effect of its record, many 
years afterwards, may be destroyed by parol evidence im- 
peaching the truth of the certificate upon which the record 
was made, though verified by the official signature and seal 
of a public officer? Certainly we do not feel inclined, in the 
absence of authority in its support, to give our sanction to a 
doctrine so detrimental, in our opinion, to public interest, 
and so well calculated to undermine and destroy the founda- 
tion upon which the holders of recorded titles now rest in 
security. 

There was no error in overruling the objection to the evi- 
dence of the witness Upthegrove. His evidence in no way 
impinges upon the rule prohibiting attorneys from disclosing 
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confidential communications of their clients. (Greenl. on 
Fv., sec. 244.) But if the objection had been well taken, 
the refusal of the court to sustain it would not require.a 
reversal of the judgment; because the parties to whom he 
testifies he gave notice of Johnson’s claim to the land,were 
chargeable with constructive notice of his title by the record 
of the instrument of December 9, 1856. 

It certainly cannot be claimed that the judgment in the case 
of Caldwell against Rattan, Stevens, and others was a nullity; 
and not being void it cannot be impeached, and that, too, by 
mere strangers, in a collateral proceeding. But we see no 
just ground of objection to its admissibility in evidence in 
this case, if appellants were in a situation to urge their ex- 
ceptions. The District Court of Tlunt county certainly had 
jurisdiction of the subject-matter of the suit. The defend- 
ants answered to the action, and admitted that the land 
belonged to Rattan, and that they were merely his securities 
for the payment of the note given for it. If Rattan was will- 
ing that the title which he held under the administrator’s 
deed should be divested out of him and reinvested in John- 
son’s estate, we cannot see that appellants have any ground 
of complaint. Nor can they be heard to say that wrong and 
injustice were thereby done the estate of Johnson, when no 
objection has been made to the decree by the heirs or others 
interested in the estate. 

The testimony of Hart seems to be of little moment one 
way or the other; but we cannot see that it was of any injury 
to appellants. The most that can be said in regard to it is, 
that it should have been excluded because of its immaterial- 
ity; but if so, as it was not calculated to mislead the jury to 
the prejudice of appellants, they cannot complain. 

Johnson unquestionably bought the certificate before its 
location, as Ragsdale himself testifies, though the written 
conveyance was not made until afterwards. The failure of 
Johnson to pay for it, if such was the fact,—which, however, 
16 
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ean hardly be inferred from the contradictory statements of 
Ragsdale,—did not authorize the vendor to annul the sale. 

If the legal title, on the issuance of the patent, passed by 
estoppel to the heirs of Johnson, who were then the equita- 
ble owners of the land prior thereto, (Johnson v. Newman, 43 
Tex., 628,) it cannot be insisted that the evidence was such 
as to warrant appellant in asking the protection of the court 
as innocent purchasers without notice, &e. And, granting 
that appellants held the legal title, there was certainly abun- 
dant evidence, which went to the jury withont objection, 
tending to prove facts which authorize the inference that 
all of the appellants who purchased before the record of the 
instrument of December 9, 1856, were chargeable with notice 
of appellee’s equitable title. There was ample evidence to 
warrant the conclusion that Johnson had fully paid for the 
certificate. Ragsdale admits the payment of $500 in the 
original conveyance which he made Johnson, in 1844. His 
admissions against his interest are certainly admissible against 
parties claiming under him by subsequent purchase. Te also 
states in one of his depositions that his brother paid him for 
that part of the certificate sold Johnson, and that it was sold 
by his brother to Johnson in 1841 or 1842; while the note, 
which he again testifies was given for it, bears date in 1844. 
And this note, if the record is correct, cannot now be regard 
ed as a valid claim against Johnson’s estate, although it was 
properly verified by the payee and allowed by the adminis- 
trator. It does not appear ever to have been presented to or 
approved by the judge. It must, therefore, be held to have 
been long since barred by limitation. 

The law of the case seems to have been clearly and satis- 
factorily presented by the court to the jury; and as there 
was testimony to support their verdict in any new aspect 
which ean be taken of it, the motions for a new trial and in 
‘arrest of judgment were properly overruled. 

The judgment is affirmed. 

AFFIRMED. 
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S. W. anp L. D. Marcu v. J. J. Huyter et At. 


. PRACTICE IN District CourtT.—Before the adoption of the new 
rules, it was not error, when no objection at the time was made, for 
a district judge, to whom was submitted a case without a jury, to 
take the case under advisement, and declare his decision and render 
judgment in the ease at a subsequent term of the court. 

. DEED BY A TENANT IN COMMON.—A deed by one joint tenant, or 
tenant in common, to a distinct portion of the estate, by certain 
metes and bounds, is not void as to all parties and all interests, but 
only invalid as against the rights of co-tenants in obtaining an equal 
partition. As against the grantor, such deed is valid as an estoppel 
to the extent of his interest. 

. EVIDENCE— DEED ATTACKED FOR FRAUD.— That a deed was 
obtained by undue influence on the grantor is not a reason for 
excluding it, if properly proven ; the facts destroying its effect from 
fraud and undue influence are for the jury. 

|. JOINT WILLS.—A joint and mutual will, made by husband and wife, 
may lawfully be executed. The separate acknowledgment of the 
wife is not necessary to its validity. If duly probated, its validity 
is conclusive against a collateral attack. 

. PROBATE OF WILL.—A devisee takes under the terms of the will. 
The object of the probate, is to establish its existence and. genuine- 
ness. 

. ESTATE OF DEVISEE BEFORE PROBATE OF WILL.—A sale by a de- 
visee of an interest held under a will, and before its probate, passes 
the estate. A subsequent } robate, by relation would give vitality 
to such conveyance, except as against an innocent purchaser from 
an heir. 


AppgaL from Rusk. Tried below before the Hon. A. J. 


Booty. 

S. W. March and L. D. March, April 25, 1871, claiming 
one-fourth interest in the estate of Susan and Bird Linthe- 
cum, brought suit in the District Court of Rusk county for ° 
partition against R. C. Linthecum, Mrs. Martha Salmons, and 
others. 

The defendant R. C. Linthecum held part of the estate by 
purchase of Bird after the death of his wife Susan. The deed 
from Bird Linthecum was attacked and asked to be cancelled. 

Pending the suit, J. J. Huyter became the owner, by pur- 
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chase at a trust sale, of the interest of R. C. Linthecum, and 
intervened in the suit. 

In the litigation, the effect of a joint and mutual will made 
by Bird and Susan was drawn in question. The will is as 
follows: 

“ Know all men by these presents: That we, Bird and Susan 
Lintheeum, have mutually agreed to the following arrange- 
ment and disposition of all our property, to wit: 

First. The one that survives the other in this life to keep 
and remain in possession of all the property we have, both 
real and personal, during their lifetime, and the survivor is 
at liberty tu sell the land and make title, or any other vrop- 
erty we have, except the negroes, as we believe that neither 
will do anything but what is for the best, and at the death of 
the survivor the following disposition to take place. [Then 
follow specific bequests of negro slaves, hy name, to each of 
his living children.] 

And we give and bequeath to the heirs of our beloved 
danghter Fannie Walton, deceased, namely, William, Oak- 
ley, Jabez, and Dudley March, $1,200, to be equally divided 
among them, believing this to be sufficient, with the negro 
girl and her increase given their mother, (there being now 
tive of them,) to make their part equal to our other children.. 

We do appoint and request as our executors Jabez Booker, 
Isaac Lawler, and Robert Haltom, and that they proceed im- 
mediately after our deaths to sell all the property not herein 
named, in such manner as they may think best, «xcept the 
household furniture, including the land and all other descrip- 
tion of property that there may be, and pay all our debts, and 
then the $1,200 to our grandchildren, as before named, the 
balance, whatever it may be, together with the household fur- 
niture, to be equally divided between our first-named three 
children, and deliver over the negroes as herein directed. 

We make this our last will and testament this September 
28, 1860. (Signed) B. Lintnecum. 

Susan LINTHECUM. 
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Signed and acknowledged on the day above written. 
Tsaac LAWLER. 
ALLEN BrrpweEL.” 


Susan Linthecum died December 16, 1860; Bird Linthe- 
cum died January 15, 1869. ‘The will was probated as the 
will of Susan, on the application of R. C. Linthecum, March 
28, 1870. 

Save as to the controversy between the intervenor Huyter 
and the plaintiffs, the litigation seems to have been adjusted 
before the trial. 

September, 1876, the case was submitted to the court with- 
out a jury. Without objection at the time, the judge held 
the case under advisement, and at the January Term, 1877, 
the decision of the court was announced, and judgment ren- 
dered that plaintiffs take nothing by their suit; that [uyter 
and Mrs. Salmons recover the land claimed by them. 

From the judgment the plaintiffs appealed. The additional 
facts are sufficiently given in the opinion of the court. 


Morris § Gould, for appellants.—Appellants, claiming by 
purchase and inheritance one-fourth interest in the estate of 
Bird and Susan Linthecum, sue the other heirs for partition 
of said estate, and ask that the personal property belonging 
to said estate, already appropriated by defendant R. C. Lin- 
thecum, be deducted out cf his share of the land. R. C. 
Linthecum and Salmons and wife claim all the land by pur- 
chase from Bird Linthecum after the death of his wife Susan, 
and intervenor J. J. Huyter claims through deed from J. E. 
Norvell, who claims under a trust deed from R. C. Linthe- 
cum and wife. 

We think that the land described in plaintiffs’ petition 
ought to be partitioned and plaintifls’ prayer granted, for the 
following reasons: . 

I. The land being community property of Bird and Susan 
Lintheeum, and the survivor being a joint tenant with the 
children of the deceased, could not convey # distinct portion 
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of the estate by metes and bounds. (Good v. Coombs, 28 Tex., 
51, and authorities there cited.) 

IT. Bird Linthecum could not sell under the will of his 
deceased wife, for said will was not probated until after his 
death. And he seems to have ignored it entirely in his man- 
agement of the estate. (Toll. on Ex., p. 10.) 

II. If it should be held that Bird Linthecum was author- 
ized to act under the will, then, by the provisions of said will, 
the plaintiffs, representing the heirs of Fannie Walton, are 
entitled to $1,200 out of said estate. But the executors ap- 
pointed in said will never qualified as such, and Bird Linthe- 
cum, who was not one of the executors, could not dispose of 
the estate, except as administrator with the will annexed, or 
by filing an inventory of the community property and giving 
bond, which it is not pretended he ever did. 

IV. Said will cannot have any force as a compact or a deed 
of conveyance to Bird Linthecum, for Susan, at the time being 
a married woman, could not alienate her property without a 
separate acknowledgment, under our statute. 

For the above reasons we think the entire estate of Bird 
and Susan Linthecum is subject to partition among the heirs, 
and plaintiffs are entitled to their one-fourth; for Norvell had 
full notice’ of their claim before he purchased, as did inter- 
venor Huyter, for he purchased after the institution of this 
‘suit. 

We think, also, the judgment ought to be reversed for the 
reasons set forth in the bill of exceptions and assignment of 
errors. 

The joint will of Bird and Susan Linthecum is absolutely 
void. (Will. on Ex., p.9; Wyche v. Clapp, 43 Tex., 543.) 

V. We think the judgment ought to be reversed, because 
the same was not rendered until a term of the court subse- 
quent to the term of trial. If a court can hold up its judg- 
ment for one term, it can for two, and for an indefinite period 
of time, to the great detriment and oppression of parties liti- 
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gant, and especially to parties who may wish to appeal and 
wish to send up a correct statement of facts. 


R. M. Wynne, for appellees.—We think the most important 
question, and one that will be almost decisive of the main 
question in this case, is that of the joint will of Bird and 
Susan Linthecum, and probated as the last will of Susan, 
raised by the fourth error assigned. We think the appellants 
are precluded from the benefit arising from the invalidity or 
irregularity of said will, if, indeed, such there were, because 
there is a judgment from the court establishing such will as 
the last will of Susan, and all the presumptions that the law 
raises in support of the judgment of courts of competent juris- 
diction are in full vigor with regard to said judgment, and can- 
not be collaterally attacked, as is sought by appellants in this 
cause. This is not a direct proceeding to set aside the said 
will, nor is it in the nature of an appeal to the District Court. 
Judgments of courts of probate, in all matters pertaining to 
estates of which they have jurisdiction, have as high standing 
as judgments of courts of general jurisdiction. (Withers v. 
Patterson, 27 Tex., 491.) We are of opinion that the will 
ean be fully sustained as a valid will, and it fully authorized 


Bird Linthecum to sell any portion of the common property 
except slaves. (1 Red. on Wills, p. 152, and authorities re- 
ferred to in notes in support of mutual wills and upon the 
question of probate of joint wills after the death of testator.) 
The probate is conclusive as to all matters involved, until 


set aside by direct proceedings in the nature of an appeal. 
(Clapp v. Wyche, 43 Tex., 543.) This will was rather in the 
nature of both a joint and mutual will. The testators made 
joint bequests of their property, and also bequeathed the sole 
management and disposition of the land and personal prop- 
erty, other than slaves, to the survivor, which, in so far as it 
disposed of the community property other than slaves, is a 
mutual will, and under the authority above recited, and also 
under the authority of Walker v. Walker, 14 Ohio, (N. S.,) 





Marcu v. Huyter. [Tyler Term, 





Opinion of the court. 





157; 3 Ves., 402, and 1 Bradf. Sr., 476, must be sustained. 
We think a close scrutiny of the case of Walker v. Walker, 
14 Ohio, above referred to, will support the will of Susan 
Linthecum, at least in so far as the same disposes of her 


community interest in the lands of the community and per- 
sonal property other than slaves. Surely if a married wom- 
an can make a will at all, she can give in it to whom she 
pleases, or she can give the control of it to whom she pleases, 


and if she gave the control to her husband, her heirs would 
be bound by what he did with it. The will of Susan Lin- 
thecum fully empowered Bird Linthecum to dispose of all 
the community property except the slaves. It has been pro- 
bated by the proper court and cannot be collaterally attacked, 
though plead and proved as one of the muniments of appel- 
lees’ title. We would submit that this case, under the rule 
laid down in Jones v. Jones, 15 Tex., 143, in which no pre- 
sumption will be indulged by the courts, should be decided 
in favor of appellants. 


W. S. Herndon, for appellee Huyter. 


Bonner, Associate Justice.—The material issues and 
facts in this case are substantially these: Bird Linthecum and 
his wife Susan, being the owners of certain personal prop- 
erty, slaves, and lands, on September 28, 1860, made a joint 
will, to the effect that the survivor was to keep and remain 
in possession of the property during lifetime, with power to 
sell the land and other property, except the slaves, and make 
title thereto, and at the death of the survivor the slaves were 
specifically given to their three living children, T. B. Linthe- 
cum, R. C. Linthecum, and Martha Salmons, and the sum of 
$1,200 was given to the heirs of a deceased daughter, Fannie 
Walton, wife of George J. Walton, viz., William, Oakley, 
and Jabez Walton, and to one of the plaintifis, L. D. March, 
who was a son of a deceased daughter of the said Fannie. 
Susan Linthecum died in the year 1860, before Bird, who died 
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in January, 1870. The will was not probated until March, 
1870, after the death of both, and then prdébated as the will 
of Susan Linthecum. At her death they were possessed of 
certain personal property, slaves, and three tracts of land: one 
of two hundred and two, one of one hundred and sixty, and 
the other of one hundred and sixty-seven and one-half acres. 
After her death Bird Linthecum sold fifty acres not in con- 
troversy off the tract of two hundred and two acres. Ile 
afterwards conveyed the tract of one hundred and sixty acres 
to Martha Salmons, and the remainder of the land he sold 
and conveyed to R. C. Linthecum. The deed to him conveyed 
also seventy-five acres of land which Bird Lintheeum had pur- 
chased, subsequently to the death of Susan Linthecum, from 


George J. Walton. Subsequently, by mesne conveyances, the 
land thus sold to R. C. Linthecum was purchased by J. J. 


Huyter, one of the appellees. 

This suit was brought by 8S. W. March, who purchased the 
interest of all the heirs of Fannie Walton in and to the 
estates of Bird and Susan Linthecum, except that owned by 
L. D. March, the grandson of Fannie Walton, and who joins 
as a plaintiff; they claiming to be entitled to otie-fourth 
interests in the estates of Bird and Susan Linthecum. The 
other heirs of Bird and Susan are made parties, and the suit 
is brought to cancel the deeds to Martha Salmons and R. C, 
Linthecum, and for partition. J. J. Huyter, having pur- 
chased the lands sold to R. C. Linthecum, intervenes. .The 
plaintiffs allege that the personal property was taken into 
possession by R. C. Linthecum, and pending the suit they 
compromised with him, and the suit then, virtually, was 
finally prosecuted between the plaintiffs and Martha Sal- 
mons and the intervenor Huyter for the land. The cause 
came on for trial at the September Term, 1876; a jury was 
waived and the issues of law and fact submitted to the court, 
and the same taken under advisement. At the succeeding 
January Term, 1877, judgment was rendered for Martha 
Salmons and the intervenor Huyter for the lands claimed by 





Marcu v. Huyter. [Tyler Term, 





Opinion of the court. 





them respectively, and from that judgment this appeal is 
taken. ; 

1. The first error assigned is, that the court rendered judg- 
ment at a,term subsequent to that at which the cause had 
been submitted and tried. 

To prevent the great difficulty which might arise in mak- 
ing up statements of fact and bills of exception, and other 
very embarrassing questions, should the practice prevail, with- 
out proper limitations, that causes submitted to the court on 
the law and the facts should be taken under advisement unti! 
the next or some succeeding term, was doubtless the object 
of the present rule No. 65 for the District Court. This rule 
is as follows: “A cause that has been submitted for trial to the 
judge on the law and facts shall be determined and judgment 
rendered therein during the term at which it has been sub- 
mitted, and at least two days before the end of the term, if 
it has been tried and submitted one day before that time, 
unless it is continued, after such submission for trial, by the 
consent of the parties, placed on the record; and in such 
event a statement of facts and bills of exception shall be pre- 
pared and filed, upon a request, in writing, by either party.” 

The present case was tried before the new rules went into 
effect. Had objection been taken by either party at the time 
the cause was taken under advisement and held over, or 
before the judgment at the succeeding term was announced, 
and the judge presiding had, over this objection, taken the 
case under advisement, or made his decision at the subse- 
quent term, we think it would have been such a departure 
from a proper practice as should call for a reversal of the 
judgment. The record, however, does not show any objec- 
tion, taken either at the time the court announced that the 
- cause would be taken under advisement or before announc- 
ing the decision, but it seems to have been made subsequent- 
ly, and we think it may reasonably be presumed that there 
was an implied consent, at least, to the action of the court. 
It does not appear that the parties have been prejudiced 
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thereby, there being both full bills of exception and a volu- 
minous statement of facts; the court had jurisdiction both of 
the person and the subject-matter; and as the judgment was 
rendered at the regular term, we do not think, under the 
circumstances, there was error which would authorize its re- 
versal, 

2. The second error assigned is, that the court erred in ad- 
mitting in evidence the deed to the seventy-five acres of land 
purchased by Bird Linthecum from George J. Walton, for 
the reason that it was part of a tract owned by George J. 
and Martha Walton as their community property, and the 
deed objected to was made after her death and conveyed 
this seventy-five acres by specified metes and bounds. 

It was not intended to decide, in the cases of Dorn v. Dun- 
ham, 24 Tex., 376; Good v. Coombs, 28 Tex.,51; McKey v. 
Welch, 22 Tex., 396, and other decisions on this subject, that 
the deed of one joint tenant, or tenant in common, to a dis- 
tinct portion of the estate by certain metes and bounds was 
absolutely void as to all parties and all interest, but that the 
effect of such deeds was that they should not prejudice the 
rights of co-tenants. As against the grantor himself, the deed 
would be valid and effectual to bind, by estoppel, at least his 
interest in the specific land conveyed. (Paschal’s Dig., art. 
998.) For this purpose, if for no other, the deed objected to 
was admissible. 

There is, however, no very satisfactory evidence that the 
land was community property of George J. and Martha Wal- 
ton. The statement of facts recités that she died in the year 
1854, and the deed is made to him, and bears date on the 
last day but one of that year. If, however, it be admitted 
that it is such community property, although it is embraced in 
the deed from Bird Linthecum to R. C. Linthecum, it was not 
community property of Bird and Susan Linthecurm, and was 
not sued for by the plaintitis. If the deed was not sufli- 
cient to pass title to this seventy-five acres, on the ground 
objected to, this would not make it invalid for such other 
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interest as was conveyed. It is not, then, apparent why the 
deed could, as to this interest, prejudice the rights of the 
plaintiffs, or that there was error in overruling the objection 
to it. 

3. The third error assigned is, that the court erred in over= 
ruling the objections to the introduction in evidence of the 
deed from Bird Linthecum to R. C. Lintheeam— 

First. Because of want of capacity to make the same by 
reason of old age and imbecility. 

Second. Because the Jand was community property of Bird 
and Susan Linthecum, and could not after her death be con- 
veyed by him by specific metes and bounds. 

The first point was not well taken by objection to the in- 
troduction of the testimony. Whether Bird Linthecum was or 
was not competent to make the deed was a question of fact to 


be determined by the evidence, and, as a basis for its introduc- 


tion, it was proper to admit the deed. The testimony upon 
this point was conflicting, with, in our opinion, a preponder- 
ance in favor of his capacity. The court having so decided, 
this decision, under the circumstances, should not be dis- 
turbed. 

The second objection, as a legal proposition, going to the 
mere introduction of the deed in evidence, is answered in 
favor of its introduction by the reasons stated above to a like 
objection to the deed from G. J. Walton to Bird Linthecum. 

4. The fourth error assigned is to the introduction of the 
joint will of Bird and Susan Linthecum, because the same was 
not a will, but was inoperative and void; because not bin - 
ing on Susan Linthecum as a contract, not having been sepae 
rately acknowledged} and because not probated until after the 
death of Bird Linthecnm, and after the plaintiff 8. W. March 
had purchased the interest sued for by him. 

The question of the validity and legal effect of joint and 
mutual wills has occasioned much discussion and conflict of 
opinion. But, as said by this coart, “The weight of authority, 
however, seems, we think, to hold that they may be admitted 


, 
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to probate on the decease of either party, if otherwise unob- 
jectionable.” (Wyche v. Clapp, 43 Tex., 548.) In that case 
the court held that a joint will made by.the husband and wife 
could be admitted to probate by the wife after his death. 
The case now before the court is not one where there was 
a mutual agreement to make a will, and which, as intimated 
in the above case, might not be binding upon the wife as a 
contract unless separately acknowledged by her, but one in 
which the will was executed, and, not having been revoked 
by the wife, was duly admitted to probate as her will after 
her death. Neither is any question raised here as to how far 


after her death the instrument became binding upon the hus- 


band as a compact in favor of the other beneficiaries under 
the will. (3 Wash. on Real. Prop., 4th ed., 503; 1 Red. on 
Wills, 182; Schumaker v. Schmidt, 44 Ala, 454.) 

The issue is, whether the-instrument was valid as the will of 
Susan Linthecum. As shown by the authorities, such a will 
as the one now under consideration can be made, and the 
same having been legally probated as a will by a court of 
competent jurisdiction, its judgment remaining in full force 
and effect, is conclusive upon a collateral attack. 

Under the terms of the statute then in foree, (Paschal’s 
Dig., art. 1573,) and by the terms of the will, the interest of 
Susan Linthecum in and to the lands vested immediately on 
her death in Bird Linthecum, with power of sale, subject to the 
rights of ereditors. He did not derive his interest under the 
will by virtue of its probate, but by the terms of the will itself. 
The object of this probate was to establish its existence and 
genuineness, and though the sales by Bird Linthecum, R. C. 
Linthecum, and Martha Salmons were made prior to the pro- 
bate of the will, yet, when thus established, it, by reiation, 
reached back and gave full vitality to these conveyances. If 
the testimony had shown that 8. W. March had been a pur- 
chaser from an heir at law of Susan Linthecum fora valuable 
consideration, paid without notice, prior to the probate of the 
will, then this title by relation might not affect his rights thus 
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acquired. But the testimony fails to show this. The other 
plaintiff, L. D. March, as one of her heirs, must be held to 
take subject to the terms of the will. 

In this connection, it may be remarked that the record 
shows that Bird Linthecum paid several hundred dollars of 
community debts after the death of his wife. 

The above virtually disposes of the remaining errors 
assigned, and there being no manifest error for which the 
judgment should be reversed, the same is affirmed. 


AFFIRMED. 





Tue Houston AND Great NortTHERN Rartroad Co. v. FRANK 
T. RANPALL. 


. NEGLIGENCE.—Whether it was negligence on the part of a railroad 
company to construct or permit the continuance of its road-bed with 
an open ditch under its track, is a question of fact for the jury. So, 
also, is the question, whether a plaintiff, having been injured by 
such ditch, contributed to the injury by his negligence. 

. SAME—CHARGE OF COURT.—See charge of court approved as sub- 
mitting the issues of negligence and contributory negligence fairly 
to the jury. 

. EXCESSIVE DAMAGES.—Where the verdict appears to be palpably 
and manifestly excessive, it is the duty of the court in which the 
case is tried to set aside the verdict and send the case to another 
jury; and on it being made to appear, on appeal, that the court 
below erred in refusing to do so, the case will be reversed and re- 
manded. 

. SAME.—See facts such as to warrant courts in sustaining a verdict for 
$12,000 damages. 


APPEAL from Smith. Tried below before the Hon. M. H. 
Bonner. 

Frank T. Randall, July 3, 1874, sued the Houston and 
Great Northern Railroad Co. for damages. The case is 
stated in the charge to the jury, extracts from which are 
given: 
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“The plaintiff sues defendant for damages for alleged 
injuries to him while an employé, as brakeman, on the 
railroad of defendant, caused by the cars of the company . 
running over his arm and requiring the same to be ampu- 
tated. 

«The plaintiff alleges the injuries to have been occasioned 
by a certain open ditch left by the negligence of defendant 
on a side track of their road, into which he stepped while 
attempting, as brakeman, to couple the cars of defendant, 
by reason of which he fell to the ground, and said cars ran 
over his arm; and that said injury was occasioned without 
the fault, negligence, or want of care of the plaintiff. 

«The defendant denies the allegations of the plaintiff, 
specially denying that it was negligence to leave said open 
ditch as the same was left, and that said injury was occa- 
sioned by che contributory negligence of the plaintiff.” 

* * * «Under these issues, the burden of proof is on 
the plaintiff; and to entitle him to recover, he must have 
shown to vour satisfaction that he has been injured substan- 
tially as alleged, and that the same was caused by reason of 
the negligence of the defendant. If this has been shown to 
your satisfaction, the burden of proof then shifts upon the 
company; and it devolves upon the defendant to show that 
it is not liable for damage by reason of the contributory 
negligence of the plaintiff, as hereinafter charged. 

“The defendant, as a railroad company, has no means to 
act except through its agents; and the act or negligence of a 
superintending agent or officer is, in law, the act or negli- 
gence of the company itself. It was the duty of the com- 
pany to have used ordinary and reasonable care and dili- 
gence in furnishing a road-bed, with proper facilities for 
drainage, constructed according to the principles governing 
the proper construction of such railroads, so as to accomplish 
the ordinary purposes of said road, and also reasonably pro-— 
vide against such dangers as may be usually foreseen. If 
the defendant used such care and diligence in furnishing a 
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road-bed on that part of the road where the alleged injury 
occurred, then, in law, it would not have been guilty of such 
negligence as would make it liable to the plaintiff, as its em- 
ployé, for damages for negligence in the construction of its 
road. 

“Tt was the duty of the plaintiff, as brakeman in the serv- 
ice of the defendant, to have acquainted himself with the 
general duties of the position; and he assumed at his peril 
the risks and dangers naturally and usually incident to his 
employment as such brakeman, including the risk and dan- 
gers of such defects, if any, as were reasonably open to his 
ordinary inspection, under the circumstances. And if the 
testimony shows that the plaintiff knew of said open ditch, 
and failed to notify the defendant of the danger of the same, 
but, without objection or protes‘. continued in the service 
of the defendant, the law would presume that he assumed 
the risk. incident to the same, and he could not recover a 
verdict. 

“Tf the testimony shows that the defendant, under the 
rules above laid down, was not guilty of negligence in the 
construction of its road-bed, then, under the issues in this 
case, the alleged injuries to the plaintiff} so far as the defend- 
ant is concerned, would have been oceasioned by one of those 
accidents incident to all human works, which would not ren- 
der the company liable, and you should find for defendant. 

«Tf, however, the plaintiff has shown to your satisfaction 
that the defendant failed to use such ordinary and reasonable 
care and diligence in the construction of said road-bed as 
is required under the charge above given; that the injury 
complained of was occasioned as the direct or proximate co- 
operating result thereof, and that the same happened with- 
out the fault or contributory negligence of the plaintiff, as 
hereinafter charged, this, in law, would be such negligence 
on the part of defendant as would render the company liable, 
and you should find for the plaintiff. 

“Whether leaving an open ditch on the side track of the 
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railroad, if shown by the evidence, was, under the cireum- 
stances as shown, negligence or not, is for you to determine, : 
under the law in this charge, from all the evidence on this 
=o 

“If there be negligence on the part of defendant, ‘ then 
whether the company should be exempt from liability by 
reason of contributory negligence of the plaintiff, is also a 
question for your determination, under the evidence, as ap- 
plied to the law of contributory negligence” * * * 

«Negligence, in a general sense, is every omission to per- 
form a duty imposed by law for the protection of one’s own 
person or property, or that of another. Negligence, to some 
extent, should be measured by the character, risk, and expos- 
ure of the business under consideration; and the degree of 
care of all parties is higher when the lives and limbs of them- 
selves or others are endangered than in ordinary cases, 

“ Ordinary negligence is the want of such care and diligence 
as reasonably prudent men generally, in regard to the subject- 
matter of inquiry, under such circumstances as those under 
consideration, would use to endeavor to prevent the injury 
complained of. 

«Contributory negligence is negligence not only upon the 
part of the one committing the injury, but also upon the part 
of him upon whom the injury is committed, and by which 
they both contribute thereto. 

“One who is injured by the ordinary negligence of another 
cannot recover damages therefor, if the injured party by his 
own ordinary negligence or willful wrong, proximately con- 
tributed to the injury, so that it would not have happened 
but for his own fault. If the party injured by his own care- 
lessness substantially contributed to the injury, or might, by 
the exercise of ordinary care, such as prudent men generally 
would have used under similar circumstances, have avoided 
the injury, he cannot recover damages. 

“The law required of the plaintiff, as brakeman, for his own 
self-protection, the use of such ordinary care in the perform- 
17 
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ance of the duties of his position as prudent men under simi- 
Jar circumstances would employ; and if the testimony shows 
that the defendant in the first instance was guilty of negli- 
gence, in the want of the use of due and reasonable diligence, 
as before stated, in the construction of its road-bed, and in 
leaving an open ditch in the side of the same, by means of 
which the plaintiff was thrown in such position, in his attempt 
to couple the cars of the defendant, as to have had his arm 
injured; and if the testimony further shows that the plain- 
till, by his own ordinary negligence, in not using such means 
and precautions as were proper and usual with prudent brake- 
men generally under similar circumstances, the plaintiff con- 
tributed to his own injury, so that the same would not have 
happened but for this mutual contributory or codperative 
negligence of both, then the plaintiff would not be entitled 
to a verdict. 

“ Whether the plaintiff was guilty of such contributory 
negligence in this case, it is the duty of the jury to determine 
from the evidence; and in this connection you should look to 
the testimony in regard to the duty of brakemen generally,—- 
the precautions they should take for their own safety ; whether 
the plaintiff performed these duties and adopted the precau- 
tions; whether the plaintiff knew of the danger from the 
ditch, and, without notice to the defendant and objection 
thereto, continued in the service of the defendant, and there- 
by was presumed to assume the risk of the danger. On this 
point you should look to the evidence, if any, of the actual 
knowledge in regard to said ditch, or that which he might 
have had by the use of such reasonable means of inquiry and 
observation at his command, of which ordinarily prudent 
brakemen generally, situated as he was, would have availed 
themselves.” 

The remainder of the charge was on the measure of dam- 
ages, 

The jury found for plaintiff and assessed the damages at 
$12,000, for which judgment was rendered. 
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Motion for new trial was overruled, and the defendant 
appealed. 


Jones § Henry, for appellant, cited Union Pacific R. R. Co. 
v. Milliken, 8 Kan., 647; Chicago and N. W. Rh. R. Co. v. 
Jackson, 55 Ill., 492; Illinois Central R. R. Co. v. Welch, 52 
Ill., 183; Greenleaf v. Illinois Central R. R. Co., 29 Iowa, 14. 


Robertsons ¢ Herndon, for appellee, cited Shear. & Red. on 
Neg., sees. 444-447, 606; O’Donnell v. Alleghany R. R. Co., 
59 Penn., 239; Snow v. Lousatonic R. R. Co., 8 Allen, 441; 
S. Rh. R. Co. v. Kendrick, 40 Miss., 374; Wheaton v. N. B. 
and M. Rh. R. Co., 36 Cal., 590; Ransom v. New York and 
Erie R. RR. Co., 15 N. Y.,415; Curtiss v. Rochester and 8. R. ° 
R. Co., 18 N. Y., 534; Walker v. R. R. Co., 63 Barb., 260; 
Maloy v. New York Central, 58 Barb., 182; N. O. J. and G. 
N. R. R. Co. v. Hurst, 36 Miss., 660; Spicer v. Chicago and 
N. W. R.R. Co., 29 Wis., 580. 


Moorg, Cuter Justice.—The gravamen of this action is 
that appellee, the plaintiff in the court below, while he was - 
endeavoring, in the proper discharge of his duty as a brake- 
man on one of appellant’s trains, to couple two of appel- 
lant’s cars on its side track, at Lindale depot, Smith county, 
fell into an open ditch across said track, whereby, without 
negligence or fault on his own part, as he alleges, he was most 
grievously injured. 

Though other minor questions are incidentally suggested 
in the record, a careful analysis of it shows that, unless there 
was error in the court below touching one or more of the 
three points discussed by appellant’s counsel, the judgment 
should be aflirmed. These points are— 

I. That it was not negligence on the part of the appellant 
to construct or permit the continuance of its road-bed with 
the open ditch under its track into which appellee fell. 

2. If it was negligence on the part of appellant to leave the 
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ditch in question open, appellee, in stepping into it, was guilty 
of contributory negligence. 

8. The amount of damages given appellee by the jury is so 
grossly excessive that a new trial should have been granted. 

The jury were correcily instructed by the court that appel- 
lee was not entitled to a verdict unless the testimony should 
lead them to decide both the first and second of the above 
propositions in his favor. Whether appellant’s track was 
constructed in the mauner it should have been, or was in 
such condition for the proper discharge of the duties which 
devolved upon appellee by reason of his employment as he 
had a right to expect; or whether appellee was guilty of neg- 
ligence in not having informed himself‘ as to the condition of 
the track, and especially that part of it where he was required 
to couple the cars; or whether he was guilty of negligence in 
the manner in which he conducted himself while endeavor- 
ing to effect the coupling, were, unquestionably, questions of 
fact to be determined by the jury. (T. and P. R. W. Co. v. 
Murphy, 46 Tex., 356; Curtiss v. The Rochester and 8. R. R. 
Co., 20 Barb., (Sup. Ct.,) 282; Hegeman v. The Western R. 
R. Co., 16 Barb., (Sup. Ct.,) 353.) The court, we think, fully 
and fairly instructed the jury upon the law applicable to their 
determination. The charge given to the jury seems to us 
fully as favorable to appellant as could have been asked of 
the court. ‘The evidence upon each of the questions involved 
in these propositions is strongly conflicting. In the absence 
of any apparent reason to discredit the correctness of the con- 
clusions of the jury in respect to them, their verdict cannot 
be disturbed. 

As regards the other question, we have had much more 
difficulty in reaching a satisfactory conclusion. The amount 
of damages assessed by the jury, $12,000, certainly seems to 
us exceptionably large. There was no evidence before the 
jury of the amount or payment of a medical bill, or other 
special expenses incurred by appellee by reason of his inju- 
ries. We must, therefore, infer, and especially in view of 
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the clear and pointed charge of the court on this branch of 
the case, that the jury regarded the amount found by them 
as the proper estimate of, first, “the value of the time lost 
by the plaintiff during the period necessary for his cure and 
while disabled from his injuries to work and labor, taking 
into consideration the nature of his business and the value of 
his services in conducting the same; second, fair compensa- 
tion for the mental and physical suffering caused by the in- 
jury; third, the probable effect of the injury in future upon 
his health and use of his limbs, and his ability to labor and 
attend to his affairs, and generally any reduction of his power 
and ‘capacity to earn money and pursue the course of life 
which he might otherwise have done.” (20 Barb., (Sup. Ct.,) 
982; Fields’ Law of Dam., secs. 614, 615, 638, and ‘cases 
cited.) 

The evidence shows that the appellee’s injuries were of a 
permanent character. That they had occasioned him great 
physical and mental suffering, and would continue to do so 
for the remainder of his life, is beyond doubt, They cer- 
tainly were of a most grievous and perilous nature, necessi- 
tating a surgical operation extremely critical and often fatal, 
even when performed by the most skillful surgeons. The 


{55 4] rid: rs) 
for the guidance. 


law furnishes no fixed or defined standard 
of the jury in awarding compensation for such injuries. 
Unless we say that an action should not lie for an injriry 
for which there is no pecuniary measure of comparison, the 
amount of damages to be awarded in such cases must be left 
to what may reasonably be inferred to be the general sense 
of right and justice of the community, as indicated by the 
verdict of a jury of twelve men, ordinarily composed of per- 
sons engaged in different occupations and pursuits, and rep- 
resenting all grades and conditions of social life. 

But while so broad a discretion is necessarily committed 
to the jury in fixing the amount of damages for such injuries 
as those referred to, it is, unquestionably, not without limit 
or control. Where the verdict appears to be palpably and 
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manifestly excessive, it is not only within the power, but is, 
unquestionably, the duty of the court in which the case is 
tried to set aside the verdict and send the case to another 
jury; and if it is made to appear here that the court below 
erred in refusing to do so, this court should reverse and 
remand the case for another trial. While, however, the 
right of the court to set aside the verdict for this reason is 
in some instances absolutely essential to the proper adminis- 
tration of justice, and should be exercised without hesitation 
in all cases where the facts and circumstances demand it, yet 
it is never done except with the utmost cireumspection and 
caution. The court should not interfere merely because it 
thinks the verdict too large. It is, unquestionably, one of 
the peculiar duties of the jury to assess damages; and because 
the law furnishes no legal rule for their admeasurement it 
does not warrant, but, on the contrary, should rather restrain 
the court from substituting its sense of what would be a rea- 
sonable compensation for the injury complained of for that 
of the jury. As is said by a standard elementary author, in 
treating of this subject: “The law favors the presumption 
that the jury are actuated by pure motives. It, therefore, 
makes every allowance for different dispositions, capacities, 
views, and even frailties in examining heterogeneous matters 
of fact, where no criterion can be supplied; and it is not 
until the result of the deliberations of the jury appears in a 
form calculated to strike the understanding and impress no 
dubious conviction of their prejudice and passion that courts 
have felt themselves compelled to interfere.” (Graham on 
New Trials, 452.) And, says Kent, Ch. J., in Coleman v. 
Southwick, 9 Johns., 45, “The damages must be so excessive 
as to strike mankind at first blush as being beyond all reason 
unreasonable and outrageous, and such as manifestly show 
the jury to have been actuated by passion, partiality, preju- 
dice, or corruption. In short, the damages must be flagrantly 
outrageous and extravagant, or the court cannot undertake to 
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draw the line; for they have no standard by which to ascer- 
tain the excess.” 

These citations are no doubt more directly applicable to 
cases of vindictive damages than to actions such as this, 
where the recovery should be merely compensatory, although 
the law furnishes no legal measure of compensation. We 
do not, therefore, make these quotations to indicate a rule of 
action which should guide the court where a new trial is 
sought for excess in the verdict, even *n cases to which they 
more directly refer, but to indicate the extreme reluctance 
which is always shown by courts and jurists of highest au- 
thority in interfering with the assessment of damages by 
juries. 

But it is unnecessary to protract this opinion to greater 
length. We will merely add, in conclusion, that although 
we entertain serious doubts whether the amount of this ver- 
dict did not result from a feeling which seems to have taken 


hold of the popular mind, as is plainly manifest in many 
of the records brought to this court, that a different rule 
of damages should be applied against railroad corporations 
from that applicable under like circumstances to individuals, 
still we do not feel prepared to say, on a comparison of the 


verdicts in similar cases which have come under our obser- 
vation, where applications for new trials have been urged on 
account of excessive damages, which is the only criterion for 
our guidance in the absence of anything in the record to 
indicate that the jury were actuated by prejudice, passion, 
or other improper considerations, that the verdict in this 
case, though much larger than it seems to us it should have 
been, is so excessive as to require a reversal of the judgment. 
(Caldwell v. New Jersey Steamboat Co., 47 N. Y.,282; Curtiss 
v. Rochester and 8. R. R. Co., 20 Barb., 282; [llinois Central 
Railroad Co. v. Welch, 52 Ill., 183; Shaw v. Boston and Wor- 
cester Railroad Co., 8 Gray, 45; Collins v. Boston and Albany 
Railroad Co., 12 Barb., 492; Clapp v. Hudson River Rail- 
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road Co., 19 Barb., 461; Mobile Railroad Co. v. Ashcraft, 
48 Ala., 15; Huckle v. Money, 2 Wilson, 205.) 
The judgment is affirmed. 
AFFIRMED, 


[Justice Bonner did not sit in this case.] 





W. H. Hearn, Apw’r, v. James GARRETT 


1, PRESUMPTION—PRACTICE.—An appeal was taken from the District 
Court in a case appealed to that court from the Probate Court, the 
record showing notice of appeal in the Probate Court, and that the 
amount of appeal bond was fixed; no objection to the jurisdiction 
being made in the District or Supreme Court: Held, That it would 
be presumed that the appeal bond was given and that the District 
Court had jurisdiction on the appeal. 

2. SAME.—In such case it will be presumed, also, that the necessary 
notice of application for sale of lands was posted, under the statute, 
(Probate Act of 1876, secs. 72, 77.) 

3. PRACTICE.—A decree enforcing the vendor’s lien, on appeal to the 
Supreme Court was affirmed against an administrator. An appli- 
cation was made in the Probate Court for the issuance of an order 
of sale under the decree, To this application the administrator 
answered, pleading a partial failure of the title to the land sold; 
the want of- proper parties, in that the heirs of the intestate were 
not made parties to the proceeding; and part payment in cotton 
delivered by the administrator to the holder of judgment: Held— 

1. That the administrator could not again litigate the validity 
of the decree. 

2. That the heirs were not necessary parties to such proceed. 
ing. 

3. That the administrator could not defeat or postpone the issu- 
ance of the order of sale by merely pleading such payment. 

4, The remedy of the administrator against the enforcement of 
a judgment partially satisfied, would be by petition under oath and 
bond for injunction. 


AppEAL trom Rains. Tried below before the Hon. Green 
J. Clark. 


The facts are given in the opinion. 
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J. J. Hill, for appellant.—The only assignment of error is, 
“that the court erred in sustaining the demurrer of the plain- 
tiff to the answer of the defendant this day filed.” 

First proposition: This being a suit for an order to sell land 
belonging to the estate of M. TH. Heath, deceased, all the heirs 
of said Heath were necessary parties to the same. 

The following are the heirs of said M. TH. Heath, deceased. 

N. P. fleath, surviving wife; Gus. Heath, L. D. C. Heath, 
Mark Heath, M. IT. Meath, Jr., Daniel Meath, Fannie Heath, 
Dudley Heath, and J. Heath, children of said M. TH, Teath, 
deceased, all of whom reside in Rains county, Texas, the last 
six of whom are minors, and none of whom are parties to this 
suit. 

Second proposition: The defendant was entitled, in law and 
equity, in this case, to have the value of the cotton paid and 
delivered to said Garrett, as agent of said Wallace & Co., and 
at their special instance, entered as a credit by the court on 
said: judgment, to wit, the sum of $1,207.50. 

The defendant below paid and delivered to the said Gar- 
rett, as agent of said Wallace & Co., 24,150 pounds of seed 
cotton, to be credited upon said judgment. He did this at 
the instance of Wallace & Co. Garrett was the duly author- 
ized agent of Wallace & Co. to represent them in the prem- 
ises. Said Wallace & Co. authorized and instructed said 
agent to receive said cotton. Said cotton was worth the rea- 
sonable aggregate sum of $1,207.50. Said cotton was deliv- 
ered in good faith subsequent to the rendition of said first- 
mentioned judgment, to wit, the judgment for the payment 
of which said land is sought to be sold. 

Third proposition: The court having taken jurisdiction of 
this case for one purpose, should have taken it for all pur- 
poses, and have done complete justice between the parties. 


Hunter § Putman, for appellees. 
I. When the Supreme Court reformed the judgment of the 
District Court, and remanded it to the County Court with 
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directions to proceed to its execution in conformity there 
with, that judgment finally disposed of that case, and the 
administrator, when required to proceed to its execution, 
could not file any further pleadings or defenses. It was then 
too late to plead in that cause. 

If. It may be that the administrator, by the proper appli- 
cation to the proper court, could have obtained an injunction, 
and have stayed the execution of that judgment until the 
after-acquired rights set up by him could have been adjudi- 
cated and determined, and if allowed, an order granted in 
his favor setting off the amount pro tanto against the reformed 
judgment of the Supreme Court. 


Goutp, Assocrate Justice.—Garrett, suing for the use of 
Wallace & Co., recovered a judgment establishing a claim 
against the estate of M. H. Heath, deceased, and enforcing 
a vendor’s lien on certain land of the estate. ‘The adminis- 
trator, by writ of error, brought that judgment to this court 
for revision, where it was reformed so as to remand it to the 
County Court of Rains county for further proceedings for its 
enforcement, but was otherwise affirmed. (Heath v. Garrett, 
46 Tex., 23.) On May 2, 1877, Garrett applied to the County 
Court of Rains county, sitting as a court of probate, for an 
order to sell the lands which had been decreed subject to the 
vendor’s lien, for the satisfaction of said judgment. The 
administrator, having been cited, answered the application, 
alleging, in substance, part payment of the judgment after its 
rendition in the District Court by the delivery of cotton to 
Garrett, failure of title to the land on which the lien was 
enforced, and that the heirs of M. H. Heath, deceased, were 
necessary parties. The County Court impanelled a jury of 
six, and submitted to them the disputed issue of part payment 
in cotton, and the jury having found that issue in favor.ot the 
administrator, the court ordered the sale of the land for the 
payment of the balance only of the judgment. From this 
jadgment Garrett appealed to the District Court. In that 
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court the defendant again pleaded the same defenses, wind- 
ing up with a prayer for injunction against the enforcement 
of the judgment, except as to the balance remaining after 
crediting the cotton, and with a prayer for general relief. 
The plaintiff excepted to this answer generally and specially, 
the grounds of special exception being that the matters therein 
set up had been or should have been adjudicated by another 
court, and that the Probate (County) Court had no jurisdic- 
tion of the subject-matter set up in the answer. The court 
sustained the exceptions to defendant’s amended answer, and 
the record recites: “ Said cause then coming on for trial, the 
questions of law and facts being submitted to the court,” pro- 
ceeding to order the administrator to sell the land to satisfy 
the plaintiff’s judgment. The administrator appeals to this 
court, assigning as error the sustaining of exceptions to his 
answer. 

The record does not contain the appeal bond by which the 
case was removed from the County to the District Court, 
though it does show that notice of appeal was given, and that 
the amount of the appeal bond was fixed by the county judge. 
We have had some doubt as to our jurisdiction in this state 
of the record. Regularly, the transcript should show that the 
appeal from the County to the District Court was perfected. 
By rule 109 for the District Court, the transcript in such 
eases “shall not contain anything which does not relate to 
the order, judgment, or decree appealed from”; but this 
was not designed to exclude notices of appeal and appeal 
bonds from which the jurisdiction of the District. Court may 
appear, 

The District Court, however, assumed jurisdiction without 
objection, and no such objection is made in this court; and 
we think that the presumption is that the bond was actually 
given, and that it has merely been omitted in the transcript 
sent to this court. The presumptions in favor of the jurisdic- 
tion of the District Court are more analogous to those in a 
case where a judgment is collaterally attacked, than to a case 
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. of judgment by default brought to this court for revision, or 
to a case where the record fails to show a perfected appeal to 
this court. The court and the parties having assumed that 
the bond was given, we will dispose of the case on that pre- 
‘sumption. For the same reason, we must assume that the 
thirty days’ notice which the statute requires to be posted in 
all cases of application to sell the lands of an estate was given, 
although the record is silent on the subject. (Gen. Laws, 
15th Leg., act regulating proceedings in estates, &c., secs. 72, 
77.) 

The exceptions to the answer were rightly sustained, in so 
far“as it sought to go behind the judgment and again litigate 
the validity of the claim, and in so far as it objected that the 
heirs of the deceased were not made parties. On the latter 
point, see sections 72 and 77 of the probate act of 1876, just 
cited. (See also Guilford v. Love, 49 Tex., 715.) 

That part of the answer alleging part payment in cotton, 
regarded as an answer or defense to the application for an 
order of sale, was also defective. 

Certainly it was sufficient to defeat the application in the 
County Court to produce a receipt showing payment. If 
the judgment had been paid, either in whole or in part, and 
the administrator had failed to have the satisfaction entered 
of record, and failed to provide himself with such receipts as 
would clearly establish the fact of payment, he might still 
protect the estate from its unjust enforeement by applying in 
the proper way to a tribunal empowered to grant equitable 
relief in the premises. When the fact of payment is con- 
tested and is sought to be established by parol evidence, the 
County Court is not the proper tribunal for such litigation. 
If such a defense is set up to a judgment or to an established 
claim, the enforcement of that judgment or claim is not to 
be delayed to await the result of the litigation, unless the 
necessary affidavit is made and bond for injunction given 
for the protection of the holder. To entertain, either in the 
County or District Court, such a defense, presented as this was, 
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would be to give the defendant or judgment debtor the ben- 
efit of an injunction without bond or affidavit. At common 
law, an audita querela was no supersedeas and did not stop 
execution. (Turner v. Davis, 2 Saund., p. 148e; Bac. Abr., 
p. 517, title Auprra Quereta.) In Alabama, where there is a 
statutory remedy to stop the collection of a judgment claim- 
ed to be paid, the applicant must give a bond to obtain a 
supersedeas. (Bruce v. Barnes, 20 Ala., 219; Bower rv. Salt- 
marsh, 19 Ala., 274; Edwards v. Lewis, 16 Ala., 813; Faulk- 
ner v. Chandler, 11 Ala., 725.) The District Court, if prop- 
erly appealed to, was certainly competent to grant relief, and 
may yet grant it; but it did not err in refusing to retard the 
enforeement of the judgment by entertaining the defense 
made. 

The judgment entry, moreover, leaves it uncertain whether 
the District Court did not, although sustaining exceptions to 
the answer, proceed to hear the evidence on the issue of 
payment. 

The record is so defective that it would, of itself, consti- 
tute a sufficient reason for refusing to reverse the judgment. 
The answer, on the sufliciency of which we are called to 
pass, refers to sundry exhibits which might materially affect 
it, but none of which appear in the record. Because we find 
no error justifying a reversal, the judgment is affirmed. 


JUDGMENT AFFIRMED. 





U. Q. Tuomas v. Wittiams & Bonner. 


1. HomeSTEAD ABANDONMENT.—The removal froma homestead toa 
village, for the purpose of educating the children of the family, and 
the contracting for a new homestead, will not necessarily evidence 
an abandonment of the homestead. 

2. FACT CASE.—See facts held insufficient to establish an abandonment 

of a homestead. 
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3. HoMESTEAD—DECLARATIONS OF HUSBAND.—The mere declarations 
of the husband, or of third persons, though ever so fraudulent, if 
false do not prevent the assertion of the homestead exemption by 
the husband and wife. 

4, SAME—DECLARATIONS OF WIFE—ESTOPPEL.—Neither the declar- 

ations of the wife, nor her written recognition or ratification of 

previous deeds by her husband not in conformity with the statutes 
regulating conveyances by married women, but which are not shown 
to have misled the parties claiming under the deeds from the hus- 
band to their injury, will estop the wife from asserting her home- 
stead rights. 





Apprat from Hopkins. ‘Tried below before the Hon. 
Green J. Clark. 

December 1, 1876, Williams & Bonner brought an action 
of trespass to try title for one hundred acres of land in Hop- 
kins county against U. Q. Thomas. 

The defendant pleaded not guilty. Both parties claimed 
under the same title. Williams & Bonner claimed under a 
sale made April 7, 1874, under a trust deed made for their 
benefit, and to secure them a loan of $500 made to W. T. 
Prather. The trust deed was made by Prather alone, rep- 
resenting, at the time he obtained the money, that the land 
was not his homestead, and that he resided with his family 
in, and had a homestead in Sulphur Springs. The trust 
deed bore date December 31, 1872. 

After the maturity of the loan, and before the trust sale, 
plaintiffs’ letters to W. T. Prather were answered by his 
wife, promising to pay as soon as the husband should become 
able to travel. The letters also fully recognized the right 
of plaintiffs under the trust deed. In November, 1873, 
Prather and wife moved back upon the land mortgaged, and 
signed an acknowledgment, indorsed upon the trust deed, as 
follows: 





“ Hopkins County, November 25, 1873. 

This is to certify that we this day move upon the place 
within described, by the permission of Williams & Bonner, 
and will hold possession only on their account.” 
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May 25, 1875, Prather and wife sold the land to the de- 
fendant Thomas, by deed duly acknowledged. 

Judgment was rendered for Williams & Bonner. Thomas 
appealed. 


The additional facts are given in the opinion. 


C. Payne, for appellant, cited and discussed 1 Greenl. Ev., 
sec. 50; Paschal’s Dig., arts. 3720, 3726; Wall v. Brewer, 
23 Tex., 585; Lacey v. Clements, 36 Tex., 665; Stone v. 
Darnell, 20 Tex.,11; H. & G. N. R. R. Co. z. Winter, 44 
Tex., 612; Green vr. Crow, 17 Tex., 180; Mills v. Von Bos- 
kirk, 832 Tex., 360; Franklin v. Coffee, 18 Tex., 413; Shep- 
herd v. Cassiday, 20 Tex., 25; Eckhardt v. Schlecht, 29 Tex., 
129; Welsh v. Rice, 31 Tex., 688; Ross v. Lister, 14 Tex., 
469; Berry v. Donley, 26 Tex., 737; Chandler v. Meckling, 
22 Tex., 41; Mullins v. The State, 37 Tex., 337. 


Hunter § Putman, for appellees. 

I. The land in question was not the homestead of Prather 
and wife at the date of the deed in trust to Williams & Bonner. 

W. T. Prather and wife moved away from the Thomas place 
in October, 1872. W. T. Prather, being the head of the family, 
and no fraud alleged or proven against the husband, as re- 
spects the homestead rights of the wife, told T, R. Bonner, 
before and at'the time of the execution of the deed to Wil- 
liams & Bonner, that it was not ‘his homestead; that the 
Tumlin place, in Sulphur Springs, upon which he and his 
wife were then residing, was his homestead. 

Mrs. Josephine Prather wrote Williams & Bonner letters 
concerning the matter before the sale made by thie trustees, 
in which she did not set up any homestead claims, but recog- 
nized the right of the trustees to sell under the deed in trust. 

Prather and wife both went upon the land in November, 
1873, under a written agreement to hold under and for account 
of Williams & Bonner. (Holliman v. Smith, 39 Tex., 362.) 

II. After the conveyance to Williams & Bonner, and before 
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their conveyance to Jennie E. Strickland on the 25th of May, 
1875, Prather and wife abandoned their homestead rights in 
the land in question and acquired another homestead in Sul- 
phur Springs. 

After Prather’s conveyance to Williams & Bonner, made 
December 31, 1872, and after the purchase of Williams & 
Bonner at the trustee’s sale, April 7, 1874, Prather and wife 
conveyed the same land, by attorney in fact, to Jennie E. 
Strickland, May 25,1875. After the conveyance to Williams 
& Bonner and before the conveyance to Strickland they had 
acquired another homestead—twice. The last acquisition they 
still hold and enjoy. 

Mrs. Tumlin, appellant’s witness, says they told her they 
wanted to live in Sulphur Springs to educate their children. 
They bought the Tumlin place from her during the year 1873, 
and resided upon it until the fall of 1873. Prather paid her 
for the place in Western lands and in a mule rated at $150. 
She afterwards learned that the title to the Western lands 
was not perfect, when the sale was revoked by mutual con- 
sent; and she got her place back, but kept the mule at $150. 
Upon surrendering their newly-acquired home back to Mrs. 
Tumlin they leave for the Thomas place, and upon their 
departure they conceive, for the first time, an intention to 
defraud Williams & Bonner. 

They again bought the Tumlin place for a homestead from 
Mrs, Tumlin’s sons in December, 1874, and took possession, 
to one of whom Mrs. Tumlin had conveyed it. On that pur- 
chase Prather paid the $150 due him for the mule on the first 
trade, $250 in other property, executed and delivered his note 
for $1,000, and Prather was to let her have the Thomas place, 
to which she moved at the time. Learning that Prather and 
wife had afterwards conveyed the Thomas place to Strick- 
land, she left that place, never having got any title to it, and 
sued for the Tumlin place back. At the time Prather pur- 
chased the Tumlin place the last time he and his wife said 
“they wanted it for a home.” They have been in posses- 
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sion of it ever since, claiming it under their purchase from her 
sons. 

John Shook testified that during the vears 1874 and 1875 
Mrs. Prather, while her husband was run off from the county, 
tried to sell him all or any part of the Tumlin place, upon 
which she was at that time residing with her family, and she 
told him that her title was good, and that she had claimed it 
as her homestead ever since she had been there. 

Gus. Garrison testified that he had lived as a neighbor to 
Prather and wife ever since thé fall of 1874; had frequent 
conversations with both Prather and his wife, and had heard 
them both frequently say that the Tumlin place, upon which 
they had resided ever since they bought of Tumlin, was their 
homestead; knows they have had their household furniture 
there, have cultivated it, made improvements on it, have used 
it as their homestead, and have often tried to sell it to him and 
others, proposing to make a good title. They have claimed 
it as their homestead ever since they bought it of Tumlin. 

C. Denton, one of appellant’s witnesses, on cross-examina- 
tion, testified that Prather and wife had cultivated it, had lived 
in the house with their children, had their furniture there, and 
have used the place as a homestead every year since they have 
been there; had heard them claim it as their homestead fre- 
quently. They had claimed it as their homestead all the time, 
ever since they bought it of Mrs. Tumlin’s sons, in December, 
1874. (Stewart v. Mackey, 16 Tex., 57; Holliman v. Smith, 


39 Tex., 362.) 


Moore, Cuter Justice.—Without a radical departure from 
what has been hitherto regarded as settled law, by an almost 
unbroken line of decisions of this court, it cannot be insisted 
that the mere removal of Prather and wife from the land in 
controversy to Sulphur Springs operated ipso facto an aban- 
donment of it as their homestead, so as subject it to aliena- 
tion or incumbrance by the husband without the consent of 
the wife at the date of the trust deed given by Prather to 
18 
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appellees. (Shepherd v. Cassiday, 20 Tex., 25; Gouhenant 
v. Cockrell, 20 Tex., 96; Franklin v. Coffee, 18 Tex., 413; 
Eckhardt v. Schlecht, 29 Tex., 129.) 

We are not to be understood, however, as intimating that 
in no ease can the homestead be regarded as abandoned in 
favor of creditors, or purchasers from the husband without 
the joinder of the wife, until another homestead has been 
actually acquired; or that the husband and wife, or the wife 
alone, if he refuses to join her, may successfully assert a right 
to their former homestead at any indefinite period after leav- 
ing it, because of the husband’s voluntary or involuntary 
failure to pay for another place for which he may have con- 
tracted with the intent of making it their home for the 
future. (Woolfolk v. Rickets, 41 Tex., 358; Woolfolk v. 
Rickets, 48 Tex., 28.) But, we say, whatever might be our 
views if it were an original question, in the language of 
Judge Hemphill, if “a homestead may he disrobed of its 
guaranties and the protection lost” before “a new and per- 
manent one has been acquired,” “it must be undeniably 
clear, and beyond almost the shadow, at least, of all reason- 
able ground of dispute, that there has been a total abandon- 
ment, with an intention not to return and claim the exemp- 
tion.” (Gouhenant v. Cockrell, supra.) 

Tt cannot be questioned that the land in controversy was 
the homestead of Prather and wife prior to the fall of 1872. 
The only evidence of its abandonment, aside from the mere 
declarations of Prather and those of a party who gave him 
a letter of introduction to appellees, is the statement of Mrs. 
Tumlin, to the effect that in the fall of 1872 she rented a 
place of fourteen acres in Sulphur Springs to Prather and 
wife; (to which they moved, as other witnesses testify, late in 
the fall;) “that they said they wanted to live in town to 
educate their children.” But whether this purpose could 
be accomplished by a mere temporary residence, or would 
have to be of a comparatively permanent character, is not 
attempted to be shown. Thus stood the matter at the date 
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of the deed of Prather to appellees. Certainly the evidence 
does not warrant the conclusion that this land had, beyond 
all shadow of doubt, been permanently abandoned by Prather 
and wife as their homestead, with intention not to return, 
whether they should sueceed in acquiring a new homestead 
in Sulphur Springs or not. And if it is insisted that although 
their former homestead may not have been “ disrobed of its 
guaranties ” when Prather executed the ceed to appellees, if 
another homestead was acquired before the sale of the land 
under the deed this would be just as effectual against the 
homestead claim as if a new homestead had been acquired 
prior to the date of the husband’s deed, still this would be of 
no advantage to appellees. 

Mrs. Tumlin testifies that she agreed, some time in the 
year 1873, to sell or exchange to Prather the place which he 
rented of her “for lands ont West”; but she also says that 
afterwards, having “learned that his title to those lands was 
not good, the trade was recanted, no writing having been 
signed.” Certainly this mere unconsummated negotiation 
by the husband for a new home, cannot be held to give effect 
to his previous deed, in which the wife did not join, to the 
old one. 

The mere declarations of the husband or of third parties, 
though ever so fraudulent, if false,do not bar or prevent the 
assertion of the homestead exemption by the husband and 
wife. Nor will the declarations of the wife, nor her written 
recognition and ratification of the previous deed of her hus- 
band not in conformity with the statute regulating convey- 
ances by married women, but which are not shown to have 
misled the parties claiming under the deed from her husband 
to their injury, estop her from asserting her homestead rights. 


In the fall of 1873, and without having acquired a perma- 
nent home elsewhere, Prather and wife returned to the old 
place, and were residing upon it as their homestead whgn it 
was sold by appellees under the trust deed. The homestead 
never having been abandoned, this sale was inoperative and 
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void. The fact that Prather and wife, afterwards, again left 
the land, and after selling it claimed to have acquired a per- 
manent domicil elsewhere,—to which point the greater part 
of appellees’ testimony seems to have been addressed,—in no 
way tends to the legitimate proof of its abandonment as the 
homestead of the family prior to Prather’s deed to appellees, 
or warranted its sale under this deed. 

While a careful examination of the evidence impresses us 
with the painful conviction that the humane and beneficent 
provision of the Constitution exempting homesteads from 
sale by the husband without the consent of the wife, express- 
ed in the manner prescribed by statute, has been used, at least 
by the husband, to practice a gross and palpable fraud, still 
we are forced to say that the evidence is clearly insufficient, 
in the light of the former decisions of the court, to support 
the judgment. It must, therefore, be reversed and the cause 
remanded for another trial. 

REVERSED AND REMANDED. 


[Justice Bonner did not sit in this case.] 





Tuomas Ponanp v. S. R. DAVENPORT ET AL. 


FORECLOSURE—PARTIES.—Where a debtor sells lands which are sub- 
ject to a judgment lien, or where they are sold under a junior judg- 
ment and the purchaser takes and retains possession, and in this 
state of the title the debtor dies, the title or right of possession of 
the purchaser is not affected by proceedings had in the Probate 
Court for the enforcement of the judgment lien against the estate 
of the debtor, to which the purchaser was not a party. 


ApprEAL from Rusk. Tried below before the Hon. A. J. 
Boaty. 

April 19, 1867, N. C. Folger recovered judgment in the 
District Court of Rusk county, for $524, against William Dav- 
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enport. Execution was issued thereon April 1, 1868, and 
any several alias executions. 

April 22, 1867, Davenport executed a mortgage to Stacy 
and Poland for a tract of eleven hundred acres of land in 
said county, which was regularly recorded on April 26. 

May 6, 1867, Wiley Harris obtained a judgment against 
Davenport for $1,000. November 9, 1867, execution issued 
on this judgment. Under an alias execution issued under the 
Harris judgment the tract of eleven hundred acres was sold 
for $1,000, and bought by Harris, said sum being credited on 
his execution. 

November 12, 1869, Harris sold the land to John Daven- 
port, who went into possession of it at once. November 24, 
1869, John Davenport sold five hundred acres of the tract to 
S. R. Davenport, and on November 24, 1871, sold the remain- 
der of the tract to J. Polk Crim, those purchasers going into 
possession of the land purchased, respectively. 

In 1869 William Davenport died, and in 1872 Saniuel 
Rainey was appointed administrator of the estate. 

Tn September, 1872, Folger proved up his judgment, assert- 
ing a lien upon the tract of land; as did St: vey and Poland 
their mortgage. These claims were approved by the court 
December 5, 1872. 

May 9, 1873, an order of sale was made in said estate by 
the District Court of Rusk county, which was renewed Sep- 
tember, 1873, ordering sale of the tract of eleven hundred 
acres aforesaid, to satisfy the judgment lien held by Folger 
and the mortgage of Stacy and Poland. 

Sale was made and reported to the next term of the Dis- 
trict Court, and was contirmed January 12, 1874. Under 
the sale proceedings Thomas Poland became the purchaser, 
having also received a deed for the land from Rainey , the 
administrator. 


Neither 8. R. Davenport nor J. Polk Crim was a party to 
the proceedings had in the estate of William Davenport. 
April 8, 1874, Thomas Poland brought an action of tres 


a 
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pass to try title against said Davenport and Crim for the land 
held by-them. 

The defendants pleaded the facts relied on as constituting 
their titles. 

January, 1877, a verdict and judgment were giver for 
defendants. Poland appealed, and assigned error, generally, 
that the verdict was contrary to the law and evidence, and 
error in overruling motion for new trial ; and, specially, “that 
the court erred in its charge to the jury, that if Harris pur- 
chased the land and sold the same to the Davenports and 
Crim, and they went into the possession of the same, and 
were in possession at the time that Rainey was appointed 
administrator and got the order to sell and sold the land, 
that they would find for the defendants.” 


N. G. Bagley, for appellant, cited Paschal’s Dig., arts. 7005, 
4606, 4622; Fisher v. Foote, 25 Tex. Supp., 316; Watson 
ve. Hopkins, 27 Tex., 638; Sutherland v. DeLeon, 1 Tex., 
250; Lynch v. Baxter, 4 Tex., 431; Neill v. Hodge, 5 Tex., 
487; Parker Co. v. Sewell, 24 Tex., 238; Wasson v. Davis, 
34 Tex., 159; Hawley v. Bullock, 29 Tex., 216; Probate 
Law of 1870, secs. 237, 241-245 » Freem. on Judg., p. 90; 
Hopkins v. Nichols, 22 Tex., 207; Bennett v. Gamble, 1 Tex., 
124; Earle v. Thomas, 14 Tex., 583. 


James H. Jones, for appellee, cited Buchanan v. Monroe, 
22 Tex., 541; Mills v. Traylor, 30 Tex., 11; Hall v. Hall, 11 
Tex., 547; Carter v. Attoway, 46 Tex., 108 ; Turner v. Phelps, 
46 Tex., 251; Preston v. Breedlove, 45 Tex., 47. 


Drury Field, also for appellee. 


GovuLp, Associate Justice.—This case presents but a sin- 
gle question, viz.: Where a debtor sells his lands which are 
subject to a judgment lieu, or where they are sold at execu- 
tion sale under a junior judgment, and the purchaser takes 
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and retains possession, and in this state of affairs the debtor 
dies, is the title or right of possession of such purchaser 
affected by a sale under proceedings in the Probate Court 
for the enforcement of the senior judgment lien, to which he 
is not a party? This question was considered and the au- 
thorities bearing on it, to some extent, cited and examined 
in the case of Schmeltz v. Garey, 49 Tex.,49. In conformity 
with the views expressed in that case and intimated in Lock- 
hart v. Ward, 45 Tex., 227, our opinion is that this question 
must be answered in the negative. The judgment is aceord- 
ingly affirmed. 
AFFIRMED. 





O. 8S. Davis v. Rankin & Wuitwortnu. 


1. JUSTICES’ COURTS.—Much liberality is extended to uphold proceed- 
ings in courts held by justices of the peace. 

2. SAME.—See a judgment and execution from proceedings in a Jus- 
tice’s Court held valid and sufficient to pass title to land sold under 
them, 

3. DEPUTY SHERIFF.—A levy and sale having been made by a deputy 
sheriff, it was competent for such deputy to execute the deed to the 
purchaser. 

4. PARTIES — FORECLOSURE.— Proceedings in the Distriet Court to 
enforee a vendor’s lien, began on the day such sheriff’s deed was 
placed on record, and not making the purchaser a party defendant, 
do-not conclude the rights of such purchaser, and, as to his title, 
are void. 


AppEAL from Hopkins. Tried below before the Hon. 
Green J. Clark. 
The facts are sufficiently given in the opinion. 


Samuel J. Hunter, for appellant. 

I. The court erred in admitting as evidence the judgment 
of C. P. Campbell, justice of the peace, the execution thereon 
issued, and the sheriff’s deed made in pursuance of sale 
made under said execution. 
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1. A judgment is the decision of the court upon the issues 
made between the parties, and not a recital or memorandum 
of what the parties did or said on the trial. 

The judgment is as follows: 


“TH. Sewell Note $67.50; due Dee. 
v Ist, 1859; citation issued 


A. C. Beasley and 8. M. Brown. }] January 4th, 1860; F. IL. 
Patrick, deputy sheriff; executed by copy January 7th. _De- 
fendants appeared and acknowledged judgment for principal, 
interest, and costs of suit. C. P. Campsett, J. P.” 

2. It must show by its phraseology an act by the court in 
his judicial capacity, and that act a grant of relief. (Freem. 
on Judg., 

3. It should be certain in itself (1) as to whom the relief 
is granted; (2) against whom it is granted; (5) the exact 
relief granted; (4) the time and place of rendering the judg- 
ment. (Paschal’s Dig., art. 1182; Freem. on Judg., secs. 
51, 52.) 

4. Less formality is required of justices of the peace, but 
the elements of certainty—judicial action of the officer, the 
entry of the judgment, and the time of entry—are as impor- 
tant and necessary here as in courts of record. As to enter- 
ing judgment and dating entry, see Paschal’s Digest, art. 
1182, and Freeman on Judgments, sees. 55, 55, and note. 
Attention is invited to the fact that in all the cases cited in 
Freeman’s work on Judgments, where a meagre entry has 
been held to be good, that the entry, though consisting of 
but few words, was the judical voice of the court, speaking 
out his decision in tones of authority as to the final result of 


secs, 50-52.) 


the case,—such as, “I give judgment;” “judgment rendered 
December 26, 1840;” «judgment for the plaintiff against the 
defendant, October 24, 1856 ;” “judgment for plaintiff,” and 
the like, 





and not a mere recital of what the parties said or 
did in his presence, as shown by the judgment under consid- 
eration. 

5. An execution, to be valid, should correctly describe the 
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judgment—be authorized by it. It should show against whom 
the judgment was rendered, and conform to it; in favor of 
whom it was rendered, and the exact amount given by the 
judgment. 

The only description given of the judgment in the execu- 
tion is “a judgment had before me the 7th of January, 1860, 
in favor of H. Sewell.” Signed, “«C. P. Campbell, J. P.” 
The amount of it is not stated; against whom it was rendered 
is not stated; in what court or county it was rendered is not 
stated. It states a date of rendition that is not shown in the 
judgment. 

True, it cémmands the officer “to make of the goods, 
chattels, lands, and tenements of 8. M. Brown and A. C. 
Beasley the sum of $67.95, principal and interest, with cost 
bill annexed,” but it does not state that judgment had ever 
been rendered against Brown and Beasley for that amount 
or for any other amount. (ferm. on Ex., secs. 55, 64, and 
numerous authorities there cited.) 

6. An execution is invalid if it gives interest, unless it is 
granted in the judgment, and the amount stated in the judg- 
ment in some certain or definite way. 

The judgment relied on does not show what rate of inter- 
est the note sued on bore, nor from what date it should be 
computed. But the execution gives interest. The note was 
for $67.50, while the execution is for $67.95. (Criswell v. 
Ragsdale, 18 Tex., 445; Ilerm. on Ex., see. 65; Hastings v. 
Johnson, 1 Nev., 613; Collais v. McLeod, 8 Ired., 221.) 

II. The fourth assignment is that the court erred in render- 
ing judgment for the defendants, when the proof showed 
that the plaintiff held the elder and superior title to the land 
in question, and the deeds under which defendants held had 
not been duly registered for five years next before the com- 
mencement of this suit. 

1. As between vendor and vendee, the superior title to 
the land remains in the vendor until the notes.given by the 
vendee for the purchase-money are fully paid off, and this 
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although. the notes are not mentioned in the deed. The ven- 
dor’s lien is a creature of law, arising out of the sale of land, 
and it exists regardless of the recitals in a deed. 

2. A purchaser under a decree foreclosing the vendor’s 
lien takes not only all the title of the vendee, but this supe- 
rior title of the vendor. 

Decrees were rendered foreclosing the vendor’s liens in 
favor of Beasley and: of Wood, both against 8. M. Brown. 
Orders of sale issued thereon. The plaintiff Davis purchased 
the land in suit at the sales made under these orders, and 
a deed was made by the sheriff to him for the land, he pay- 
ing $552.50 for it. 

3. Third parties dealing with the vendee may acquire 
rights and equities in the land that will defeat the vendor’s 
lien and his superior title, when sought to be enforced against 
them or those holding under them; but, to effect this result, 
those rights and equities must be specially plead and relied 
on. They cannot be proven or made available under the 
plea of not guilty in actions of trespass to try title. 

4. The decrees of foreclosure in cases of Wood and Beas- 
ley v. Brown are binding upon Leftwick and those claiming 
under hin, inasmuch as it is not claimed that he was an 
innocent purchaser, &c. It was not necessary to make him 
a party to Beasley’s suit, for his deed was not upon record, 
nor was he in possession of the land at the institution of the 
suit, and it is not shown that Beasley had actual knowledge 
of his purchase. The burden of showing that Leftwick occu- 
pied, at the institution of this suit, a position that required 
them to make him a party in order to divest him of his equi- 
ties, lay upon the defendants; and unless they make the proof 
the decree is binding upon him and them. 

Beasley’s suit to foreclose was filed April 26, 1860. Left- 
wick’s deed was filed for record April 26, 1860, at 11 o’clock 
A.M. There is no evidence that Leftwick was ever in pos- 
session. The testimony of Davis and Buford is that Brown 

Was in possession in the spring and summer of 1859, and 
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remained in possession some time afterwards. There is no 
evidence that Beasley had any notice, of any character, of 
Leftwick’s purchase or of his claim to the land. . 

5. In the filing of a petition the law takes no notice of the 
fractions of a day. It presumes that it was filed on the first 
minute of the day its filing is dated. - In the filing of a deed 
for record the law does take notice of the fractions of a day, 
for it requires the recorder to certify officially on the deed 
“the hour, day, month, and year” of the filing the same, and 
no presumptions are indulged as to the time of its filing. 
(Paschal’s Dig., art. 5014.) 


Henderson § Capers, for appellees, cited Morris v. Halbert, 
36 Tex., 19; Tait v. Matthews, 33 Tex., 112; Langham v. 
Grigsby, 9 Tex., 493; Freem. on Judg., sees. 51, 52, 130; 
Bennett v. Gamble, 1 Tex., 124; Owen v. City of Navasota, . 
44 Tex., 518; Truehart ». McMichael, 46 Tex., 226; Ilerm. 
on Ex., 56, 57, 62, 64, 71; Paschal’s Dig., arts. 1003, 3940, 
3943; Miller v. Alexander, 8 Tex., 36; Berry v. Donley, 26 
Tex., 744; Campbell v. Wilson, 6 Tex., 379; Dalton v. Rust, 
22 Tex., 133; Clayton v. Frazier, 33 Tex., 100; Herm. on 
Ex., p. 368; Sayles’ Prac., secs. 152, 154. 


Bonner, Associate Justice.—This is a suit of trespass to 
try title for an undivided one-half interest in a lot in Sulphur 
Springs, instituted by the plaintiff and appellant, O. S. Davis, 
against the defendants and appellees, J. W. Rankin and John 
S. Whitworth. Judgment was rendered for appellees. 

The chain of title relied upon by both parties is lengthy 
and involved in some confusion; but so much.of the same as 
is considered necessary for this opinion may be stated as fol- 
lows: 

The plaintiff, in the first instance, claims under patent to 
Reilly and deed from Reilly to himself. The defendants 
claim under several mesne conveyances under the plaintiff 
down to a deed from Alice C, Beasley and her husband, J. 
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F. Beasley, to D. H. Wood, of date August 10, 1858. - Sec- 
- ondary evidence was introduced of a lost deed from Wood 
to one 8. M. Brown, of date March 5, 1859. The testimony 
further shows that on the 7th of January, 1860, H. Sewell 
recovered a judgment, before C. P. Campbell, a justice of the 
peace, against A. C. Beasley and 8S. M. Brown, upon which 
execution issued January 27, 1860, and was levied upon the 
undivided one-half interest in the lot sued for, the same 
having been pointed out to be levied upon by J. F. Beasley. 
At sale made under this execution, on March 6, 1860, this 
interest so levied upon was purchased by L. A. Leftwick, 
and the sheriff’s deed made to him was filed for record April 
26,1860. The levy by virtue of the above execution was 
indorsed “John Mason, sheriff, by F. H. Patrick, deputy.” 
and the sheriff’s deed was signed in the same way. It was 
proven up for record by Patrick as deputy sheriff, and ob- 
jected to, because it should have been proven up by the 
sheriff in person. The defendants further claim under sev- 
eral mesne conveyances from Leftwick; also by deeds from 
other parties, the origin of whose titles. is not shown, down 
to themselves. 

Plaintiff seeks to reinvest himself with title, and to avoid 
that under which defendants claim, as follows: 

Judgment in favor of A. C. and J. F. Beasley against §. 
M. Brown, in the District Court of Hopkins connty, rendered 
May 14, 1860, enforcing the vendor’s lien on the land, upon 
petition filed on April 26, 1860. 

Similar judgment in favor of D. H. Wood, on petition 
filed April 30, 1860. 

Purchase by plaintiff,-and sheriff’s deed made to him 
November 10, 1860, under orders of sale issued on these 
judgments. 

From the above, it will be seen that both plaintiff and de- 
fendants virtually claim title under 8. M. Brown as a com- 
mon source,—the plaintiff under the two judgments of the 
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District Court, and the defendants under the prior judgment 
of the justice of the peace. 

The first alleged error assigned, arises upon the introdue- 
tion in evidence of the judgment and execution of the justice 
of the peace; the plaintiff insisting that they were so informal 
as to be void, but if valid, that the title of Leftwick, the pur- 
chaser thereunder, was inferior to that acquired by the plain- 
tiff under the sales enforcing the vendor’s lien of said Beas- 
ley and Wood. 

This judgment is as follows: 


“TI. Sewell ] Note $67.50; due Dee. 
v. Ist, 1859; citation issued 
A. C. Beasley and 8. M. Brown. } January 4th, 1860; F. H. 


Patrick, deputy sheriff; executed by copy January 7th. De- 
fendants appeared and acknowledged judgment for principal, 
interest, and costs of suit. C. P. CAMPBELL, J. P.” 


This execution, so far as it is necessary, is here set out: 

“Srate or TEXAs, ? 
“ Hopkins County. § 
“ To any lawful officer of said county : 

“You are hereby commanded to make of the goods, chat- 
tels, lands, and tenements of S. M. Brown and A. C. Beas- 
ley the sum of $67.95, principal and interest, with cost bill 
annexed, and your costs and commissions arising, to satisfy a 
judgment had before me, on the 7th January, 1860, in-favor 
of H. Sewell. Hereia fail not,’ &e. Dated January 27, 
1860. Signed, C. P. Campbell, J. P., with cost bill, levy, Ke., 
indorsed. 

Neither of these is as formal as usually found in courts 
of record and as should characterize all judicial proceedings, 
but they are believed to be as much so as is generally found 
in proceedings of justices of the peace, who, from necessity, 
are often selected from persons not “learned in all the wis- 
dom” and technicalities of the science and practice of the 
law. It is believed that they are more certain than some 
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which have been upheld by the liberal construction of this 
and other tribunals. To declare such proceedings void would 
affect very seriously many rights now considered secure, and, 
in the language of a learned author, in treating of the valid- 
ity of judgments of justices of the peace, “would end in the 
complete overthrow of most of their proceedings.” (Freem. 
on Judg., sees. 53, 53a; Clay v. Clay, 7 Tex., 250.) 

The levy, sale, and deed having been in fact made by Pat- 
rick as deputy sheriff, and this being an officer known to the 
law, the objection that the deed was acknowledged by him 
for record, and not by the sheriff in person, was not well 
taken. (Miller v. Alexander, 13 Tex., 506; Towns »v. Tar- 
ris, 13 Tex., 512.) 

The effect, then, of the sale and deed under this judgment 
and execution was to convey the legal title to the interest in 
the lot sued for to Leftwick. The legal title, then, having 
passed under this sale to Leftwick, did the subsequent sale 
to enforce the vendor’s lien, at which the plaintiff became 
the purchaser, under the circumstances as shown by the rec- 
ord, invest him with the superior title? 

As the plaintiff relies upon an equity to override the legal 
title, the burden of proof devolves upon him to show all the 
requisites necessary to make it superior to this legal title. 
(McAlpine v. Burnett, 23 Tex., 649.) 

The sale under the judgment of the justice of the peace 
was prior in point of time to the institution in the District 
Court of both said suits against 8. M. Brown; and the deed 
of the sheriff under the sale to Leftwick was recorded on the 
same day on which the suit of E. C. and J. F. Beasley was 
instituted. The judgment of the justice of the peace was 
against A. C. Beasley, and the land was pointed out to be 
levied upon by J. F. Beasley, he under the statute having 
the sole management of the property of the wife, whether 
her separate property or her community interest. 

‘The suit in favor of D. H. Wood was instituted on April 
30, 1860, some days after the deed from the sheriff to Left- 
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wick had been recorded. We think, then, that the principle 
announced in the case of Byler v. Johnson, 45 Tex., 518, and 
other cases on this subject, should apply here, and that the 
plaintiffs in the subsequent suits in the District Courts should 
be held to have such notice of the legal title of Leftwick, as 
to have made him a necessary party to the suits to enforce 
the equitable lien. Not having been made such party, the 
judgment therein, under which plaintiff claims, could not, as 
to his interest, be made available as evidence to override the 
legal title under which defendants claim. 

The plaintiff being required to recover on the strength of 
his own title, and having failed to prove a superior title in 
himself, the presumption in favor of the legality of the pos- 
session of the defendants and of the correctness of the judg- 
ment below should be indulged. As the ease will not be 
remanded, it is not necessary to pass upon the other ques- 
tions presented, and the judgment is accordingly affirmed. 


AFFIRMED. 


Justin McCarty v. J. LA VecA Moorer ET AL. 


. RESCISSION OF CONTRACT FOR SALE OF LAND—EQUITIES.—While 
the vendor is entitled to the land sold on the failure of the vendee 
to comply with the contract of sale, it does not follow that he ean 
oust the vendee without adjusting his equities under the contract. 

. SAME—COURT SHOULD ADJUST AND ENFORCE EQUITIES.—Where, 
upon adjusting the value of rénts as against valuable improvements 
made by a vendee, there is a balance due the vendee on rescission of 
the contract of sale, it is the duty of the court to protect the vendee; 
and in the event that the vendor is insolvent, and the land not sub- 
ject to forced sale when recovered, it was the duty of the court below 
to withhold a writ of possession until the plaintiff should pay such 
sum, or deposit the same with the clerk, to be paid to the vendee. 


APPEAL from Panola. Tried below before the Hon. A. J. 
Booty. 
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On July 15, 1875, J. La Vega Moorer and 8. J. Moorer 
contracted with Justin McCarty, in writing, substantially as 
follows: Moorer and Moorer, owning a homestead of one 
hundred and sixty-six acres in Panola county, executed their 
bond to McCarty, in the sum of $500, conditioned that if Me- 
Carty would clear, fence with a good ten-rail fence, and pre- 
pare for cultivation twenty-five acres of said tract of one hun- 
dred and sixty-six acres, ten acres of which were to be done 
by time for planting crops for the year 1876 and fifteen acres 
within one year from that time, that when the work should 
be completed Moorer and Moorer were to execute a deed, 
with warranty, for twenty-five acres, to be surveyed out of 
said homestead tract. 

Under the agreement, McCarty had the twenty-five acres 
he was expecting to obtain surveyed and took possession. 

Suit was brought by Moorer and Moorer against MeCarty 
for possession of the twenty-five acres held by him, the peti- 

_tion alleging failure and refusal of McCarty to comply with 
his obligation to clear, fence, &c., and asking rents, damages, 
rescission of contract, and possession of the land. 

The defendant answered that the contract was a purchase 
by him of the twenty-five acres in controversy; that he had 
taken possession of the tract at once, and, in good faith, had . 
made thereon valuable and permanent improvements—fen- 
cing, clearing lands, building a dwelling-house, digging wells, 
inclosing gardens, and planting out fruit trees—in the aggre- 
gate value of about $500; that he was not in default on his 
part of the contract; that he. had fenced and cleared ten 
acres by the early spring of 1876, as required by the contract, 
and on November 27, 1876, he had cleared about eighteen 
acres, and was proceeding in the performance of the contract 
when he was interrupted. by plaintiffs, who at that time for- 
bade his further working on the place. 

Defendant further alleged that his labor already done 
under the contract was of greater value than the land; that 
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plaintiffs were insolvent; and, in reconvention, defendant 
asked judgment for specific performance, &c. 

Plaintiffs replied, that the work done by defendant upon 
the land damaged its value. 

August 28, 1878, judgment was rendered for plaintiffs for 
the land sued for and for costs of suit. 

August 28, 1878, defendant filed a motion for a new trial, 
upon the ground that the court erred in the application of 
the law to the facts of the case, and because the court failed 
to give defendant judgment for his improvements. 

August 31, 1878, defendant filed an additional motion, 
urging “that the court erred in rendering judgment for the 
plaintiffs for the land and costs, because the court should 
have rendered judgment for defendant for his (defendant’s) 
improvements, with a lien on the land in question to secure 
the payment thereof.” 

Plaintiffs moved to dismiss defendant’s motion for new 
trial, upon the ground that it was filed more than two days 
after verdict and judgment. 

September 2, 1878, the court, having heard the motion to 
dismiss the motion of defendant for new trial, overruled the 
same; to which plaintiffs excepted. 

Defendant also asked the court to reform the judgment so 
as to allow to him pay for the permanent, substantial, and 
beneficial improvements made by him on the land, and that 
the court adjudge the amount of the value of his improve- 
ments to be a lien on the land. 

September 2, 1878, the motion of defendant for a new 
trial, as well as the motion to reform the judgment, came 
on to be heard, and the court overruled the motion for new 
trial. The motion to reform was granted, and a judgment 
for $100, against plaintiffs, was given for defendant, for his 
improvements. Defendant appealed. 


Hazlewood §& Hull and R. E. Carsiell, for appellant.— The 
judgment was within the power of the court during its ses- 
19 
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sion. It might correct its errors by altering or reforming 
the decree at any time before the adjournment; especially 
so where, as in this case, there was no jury. (Paschal’s Dig., 
arts. 1410, 1420; Sayles’ Prac., 2d ed., sec. 130.) 

‘We think we ought to have had a new trial, because ‘de- 
fendant, under the testimony, we think, ought to have had 
judgment for more than three times $100; and as to the 
third ground of error assigned, we think the defendant ought 
to have a lien, under our Constitution, for improvements 
made on the homestead. Besides, we take the view that in 
case of rescission McCarty is entitled to pay for his improve- 
ments. (Patrick v. Roach, 21 Tex., 25; Scott v. Mather, 14 
Tex., 238; Saunders v. Wilson, 19 Tex., 198; Dorn v. Dun- 
ham, 24 Tex., 379.) 

In trespass to try title defendant has his statutory rights. 
(Paschal’s Dig., art. 5301, note 1148.) We claim full com- 
pensation in equity, because our claim for improvements is 
not dependent on the statute, but on principles of equity. 
We went on the land in good faith, under a claim of right; 
and, independent of the statute, we claim full compensa- 
tion. This is an original suit to rescind the contract. Such 
ease is not within the purview of the statutes ‘of trespass to 
try title. (Moore v. Brown, 15 Tex., 129; Jones v. Hutchin- 
son, 21 Tex., 377.) 


B. M. Baker, for appellees, cited Daniel v. Hill, 23 Tex., 
571; Hill v. Still, 19 Tex., 76; ee v. Atkinson, 14 


Tex., 373; Estes v. Browning, 11 Tex., 237; Patrick v. Roach, 
21 Tex., 2 


Moort, Cuter Justice.—The appellees unquestionably 
held the superior title to the Jand sued for, after appellant’s 
failure to comply with the terms of the contract for its pur- 
chase. But it does not follow that they were entitled to 
dispossess appellant without regard to the equities which ap- 
pellant was entitled to by reason of his partial performance 
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of the contract and valuable improvements placed upon the 
land. 

The failure on the part of appellant to comply with the 
contract warranted appellees demanding the land; but it is 
equally clear that the court may deny them possession of it 
until they satisfy all the equities growing out of the contract. 
in favor of appellant. This seems to have been the view, in 
part at least, taken of the case in the court below; but the 
judgment fails to carry it into effect. The court, we think, 
correctly held appellant entitled to pay for his improvements 
in excess of the value of the use of tle land; but it erred in 
not so framing its judgment that it would not be a mere 
nominal recovery by appellant of the amount adjudged him. 
That this might not be the result, it should have directed 
that no writ of possession should issue on the judgment in 
appellees’ favor until the amount adjudged the appellant 
should be deposited with the clerk, to be paid by him to ap- 
pellant, on his demand, whenever it appeared by the return 
of the sheriff that the writ of possession had been executed 
and possession of the land described .in the judgment, had 


been restored to appellees. 


For the error uf the court in not securing to appellant the’ 


amount adjudged him. for the value of his improvements, 
the judgment is reversed, and such judgment as should have 
been rendered, as above indicated, is here rendered. 


REVERSED AND REFORMED. 





A. Taytor AND WIFE v. JAMES MURPHY. 


1. MILITARY SUPREME COURT NOT AUTHORITY.— Chief Justice 
Moore does not regard the opinions of the courts organized by the 
military authority under the reconstruction laws as authoritative 
expositions of the law, but only as conclusive of the cases between 
the parties. o 
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2. Nor AUTHORITY.— Roundtree v. Thomas, 32 Texas, 286, declared 
not authority. 

2. ANTE-NUPTIAL DEBTS OF WIFE—COMMUNITY PROPERTY.—Com- 
munity property is liable to execution for the debts of the wife con- 
tracted before marriage. 

.4, STATUTE CONSTRUED.— Paschal’s Digest, arts. 4641, 4642, discussed 
and construed. 


Error from Harrison. Tried below before the Hon. A. J. 
Booty. 

This suit was instituted in the District Court of Harrison 
county on a note given by Adaline Roberts, when a feme-sole, 
for the purchase-money of a lot of land. Before the institu- 
tion of this suit she married A. Taylor. Defendants pleaded 
failure of consideration; that they had been sued in the 
Federal Court at Tyler, Texas, by H. Gilliam ef a/., and 
were about to be evicted from the land. On the 18th ot 
October, 1876, the cause came on for trial. Plaintiffs took 
judgment on an ex-parte trial. Although the judgment is 
entered as if defendants appeared at the trial, the pecu- 
liar wording of the judgment would indicate that they did 
_not appear. The judgment was for amount of note sued on; 
that the land be sold; and that if any balance remained due 
after the sale of the land that execution issue against the sepa- 
rate property of Adaline Taylor, or any community property 
of Adaline Taylor and her husband, A. Taylor, sufficient to 
satisfy the amount so remaining due. No execution was to 
be levied upon the separate property of the husband. 

_ The defendants, by writ of error, ask a reversal of the 
decree, assigning as error the judgment allowing community 
property to be levied on to satisty the judgment. 


Myron B. Geer, for plaintiff in error.—It is assigned for 
error that the court erred in the rendition of the judgment, 
and in ordering execution against the community property 
of A. Taylor and his wife for a debt made by the wife when 
a feme-sole. 

Paschal’s Digest, art. 4642, declares what is community 
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property, and. for what debts it shall be taken in satisfaction 
of. At common law the husband was responsible for the 
debts of his wife contracted before marriage, for the reason 
that all property owned by her before marriage became his. 
There was no separate property of the wife known at com- 
mon law. In this State the husband or wife can own and 
hold separate property; (Paschal’s Dig., art. 4641 ;) but for 
the recovery of debts contracted by the wife before the mar- 
riage the husband is not liable. He must be joingd pro 
forma when the wife is sued for a debt so contracted. Judg- 
ment is rendered against both, but execution must be levied 
on and made exclusively out of the separate property of the 
wife. (6 Tex., 236; 4 Tex., 61; 5 Tex., 290; 32 Tex., 288.) 

The judgment of the District Court is error for which this 
case must be reversed and remanded. It may be insisted by 
the defendants in error that this judgment ought to be re- 
formed, and the judgment rendered in this court that should 
have been rendered below. Paschal’s Digest, art. 1562, says: 
«“ When the judgment or deeree of the court below, in civil 
cases, shall be revised, the Supreme Court shall proceed to 
render such judgment or decree as the court below should 
have rendered or pronounced, except when it may be neces- 
sary that some fact be ascertained, or the damages to be 
assessed or the matter to be decreed is uncertain; in either 
of which. cases, the cause or prosecution, as the case may be, 
shall be remanded for a more definite decision.” Under the 
pleas made by the defendants in the court below, the facts of 
failure of title and consideration of the note given by Ada- 
line Roberts were in question; and under the law referred to 
and the decisions thereon, (27 Tex., 241; 19 Tex., 269; 24. 
Tex., 209, 461,) this cause must be remanded; for this court 
cannot know but what plaintiffs in error have, sinee the 18th 
of October, 1876, the day of the trial in this case, been eviet- 
ed by the suit of Gilliam and others, which would give them 
a good and valid defense against the note sued on. There 
are questions of fact in this case, as pleaded by defendants 
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below, that are not admitted, and this court cannot regard 
them as admitted, and which will have to be inquired of 
below. 


Turner & Lipscomb, for defendant in error.—Two questions. 
are raised by the assignments of error in this cause: 

First. Where a judgment is rendered against the husband 
and wife on a note executed by the wife before marriage, is 
it error to award execution, after exhausting the separate prop- 
erty of the wife, against the community property of the hus- 
band and wife ? 

This, we maintain, is yet an open question, and has never 
been directly before this court. (Nash v. George, 6 Tex., 257; 
Roundtree v. Thomas, 32 Tex., 288.) 

The second question may be stated in about this form: 
Where a judgment is rendered on a note executed by the 
wife before marriage, with decree to foreclose lien upon prop- 
erty described in the note, and in the event the proceeds of 
the sale of property shall not be sufficient to pay the judg- 
ment, execution is awarded against the separate property of 
the wife, and if no such property is to be found then execu- 
tion is awarded against the community property of the hus- 
band and wife; and if this court should be of opinion that it 
was error to award execution against the community prop- 
erty, and should reverse the judgment, will the cause be 
remanded, or will this court not proceed to render such judg- 
ment as the lower court should have rendered, enough appear- 
ing in the record to show what would have been the proper 
judgment? 

In our written argument we have called attention to what 
appears in the record, to which we refer the court, and, in 
support of our view, to the following authorities: Paschal’s 
Dig., sec. 1562; Sayles’ Prac., see. 754; Harrell v. De Nor- 
mandie, 26 Tex., 126; Sims rv. Redding, 20 Tex., 388; Taul 
v. Bradford, 20 Tex., 264; Wortham ¢. Harrison, 8 Tex., 141; 
McNairy v. Castleberry, 6 Tex., 286; Jewett v. Thompson, 8 
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Tex., 437; Johnson v. McKissack, 20 Tex., 161; Mathews v. 
Hancock, 20 Tex., 6; Echols v. Dodd, 20 Tex.,190; McKinney 


v. O’Connor, 26 Tex., 5. 


Moore, Cuter Justice.—The question to be determined in 
this case is whether community property may be taken in exe- 
cution in satisfaction for debts of the wife contracted before 
marriage. This question, so far as I am aware, has never 
been authoritatively determined by this court. It has on one 
or two occasions been adverted to by the court, but in no case 
to which my attention has been called has it been so directly 
involved as seemingly, in the opinion of the court, to require 
or perhaps justify more than the incidental references to it 
which have been made. I may be told that it is distinctly 
presented and may be regarded as properly involved in the 
judgment which should have been rendered on the facts exhib- 
ited by the record in the case of Roundtree v. Thomas, 32 Tex., 
286, and also in Nash v. George, 6 Tex., 234. 

In reply, I have to say, in regard to the first of these cases, 
that, in my individual opinion, the court by which that case 
was decided did not exercise its functions under and by virtue 
of the Constitution and laws of the State of Texas, but merely 
by virtue of military appointment. And while I am as far 
as any one from desiring to bring in question the validity 
of its acts in adjudicating the cases which were disposed of 
by it, or from detracting from the respect properly due to its 
opinions, by reason of ability and legal learning of the emi- 
nent gentlemen who constituted the court, and who were no 
doubt selected on this account to discharge the important 
duties intrusted to them by the general under whose direct 
control all the functions of government with us were then 
conducted, nevertheless I cannot regard the opinion of this 
tribunal as authoritative exposition of the law involved in the 
cases upon which it was called to pass, but merely as conclu- 
sive and binding determinations of the particular case in 
which such opinion was expressed. 
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But if this case is entitled to the same consideration as it 
should have if made by our predecessors, it would, I think, 
be entitled to but little weight in determining the question 
here presented to us. Suit was brought for the separate debt 
of the wife, and the court below gave a general judgment 
against husband and wife. This was held to be error. In 
reaching this conclusion, the judge by whom the opinion of 
the court is pronounced says: “Although the judgment is 
proper enough against the husband and wife because of his 
(the husband’s) marital custody, yet it ought to be specifi- 
eally ordered in it that the execution which issues thereon is 
to be levied upon the separate property of the wife in his 
possession or under his control. Every judgment of this 
character ought always to be so modified.” But the right 
of a creditor (which is the case now before us) who claims to 
have satisfaction of his judgment against the wife out of com- 
munity property because of her interest in it, is not in the 
slightest manner‘adverted to; nor is the conclusion reached 
supported by argument or reference to authority. Its correct- 
ness seems to be rested upon the assumption that “it is cer- 
tainly the law of this State that the husband cannot be made 
liable for the debts of the wife contracted before marriage.” 
That this proposition has been more than once announced by 
the court, cannot be denied; but that it has been so decided, 
if the point is ¢ritically examined, is by no means so certain. 
The cases to which reference is made in support of this asser- 
tion by counsel—none are referred to by the court—are 
Callahan v. Patterson, 4 Tex., 64; Howard v. North, 5 Tex., 
290; Nash v. George, 6 Tex., 236; and Booth v. Cotton, 13 
Tex., 364. It may not be amiss to look into these cases and 
see what was involved in them, as we will thereby be the 
better able to determine whether they call for and actually 
decide the proposition in support of which they are cited in 
the broad and unqualified terms in which it is announced. 

The case of Callahan v. Patterson was a suit against the 
surviving husband and: his son, as heir of his deceased 
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mother, for specific performance of a contract of the hus- 
band and wife for the sale of a tract of land the separate 
property of the wife. It is quite apparent from the charac- 
ter of the suit that it could in no way have involved the 
question presented in this case, or authorized its decision by 
the court. The mere fact that a part of the money which the 
purchaser paid for the land was applied to the discharge of a 
debt contracted before her marriage, certainly neither invited 
its discussion nor called for its decision. Nor can it be justly 
inferred that the court, even in a dicta, announced any such 
proposition. It may be that the court supposed this to be 
the law; but if so, it is only to be inferred from the general 
proposition announced in the opinion, “that the separate prop- 
erty of the wife is liable for her debts contracted before mar- 
riage.” Now, it is evident that while the fact that the wife’s 
property does not with us pass to or vest in the husband on 
marriage, but is secured to her, subject to the payment of 
her debts before marriage, during coverture, may, and no 
doubt should, have great weight in determining whether or 
not the husband is. liable for her debts here as at common 
law, it can by no means be regarded as-deciding that he is 
not. 

Howard v. North, 5 Tex., 290, was an action of trespass to 
try title to recover land claimed by defendants as the sepa- 
rate property of the wife. The question in the ease, so far as 
it need be here referred to, was whether the separate estate 
of the wife could be sold under an execution on a general 
judgment against husband and wife for damages by reason 
of fraudulent representations in the sale of land belonging to 
the wife. The objection to the sheriff’s deed on the ground 
of the supposed unauthorized character of the judgment was 
held to be untenable, because the objection could not be 
taken to it in a collateral action. This, of course, was de- 
cisive of the point, and was all that need have been said. 
Although the question before the court was thus conclusively 





disposed of, the learned Chief Justice Hemphill, who pro- 


Taytor v. MuRPHY. [Tyler Term, 





Opinion of the court. 





nounced the opinion, was led by the argument of counsel 
into a general disquisition regarding the property rights of 
husband and wife and their liability for ante-nuptial debts of 
the wife at common law and under our statutes, and, among 
other things, says: 

«But the principles of the common law, especially where 
unmodified by equity, furnish no rule for the determination of 
the quantity or quality of the interest of the husband in the 
separate property of the wife as fixed by law in this State. 
The common law knew nothing of separate property in the 
wife. Its origin is attributable to equity, and its recognition 
was a great innovation on that ‘immemorial policy’ of the 
law which merged, by force of coverture, the separate exist- 
ence and capacities of the wife in the husband. The right 
of the wife to hold all her property in her separate right is 
recognized by the law of this State. Her goods and chattels 
are not vested by marriage in the husband, nor is he entitled 
to a freehold estate in her realty; and all the rules of law 


founded upon such title in her property are inoperative under 
a system by which such rights are wholly repudiated. He 
has by law the management of the estate of the wife and the 
incidents essential to the due exercise of such authority, not 
for his own benefit, but for that of the community or of the 
estate which he controls.” 


The conclusion of the court is obviously correct, and is 
deduced from our statutes defining marital rights and limita- 
tions thereby imposed on the common-law rights of the hus- 
band in respect of the wife’s property: that the husband has 
no interest in her separate estate which can be sold in satis- 
faction of his debts, But “where judgment is recovered 
against the husband and wife jointly, without any specific 
directions in the decree as to the estate out of which it is to 
be satisfied, it would seem from the opinion of the court. in 
this case that, as a general rule, if may be levied’ upon and 
satisfied out of the property of either the husband or wife or 
out of the community.” 
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The case of Nash v. George, 6 Tex., 234, was a suit, like 
this, against husband and wife on the note of the wife given 
before marriage. Judgment “ was entered in favor of the 
plaintiff, with specific direction that the execution should be 
levied and made exclusively of the separate goods and estates 
of the wife. The only question in the case was, whether the 
action of the court in overruling a general demurrer of the de- 
fendants to the plaintiffs petition was correct. In the opinion 
affirming the judgment, we find, for the first time, a distinct 
announcement of the proposition reiterated in Roundtree v. 
Thomas, which, it is insisted by appellant, should lead to a 
reversal of the judgment in this case. The court says: “That 
the husband is not liable for the debts of the wife contracted 
before marriage, was held in several cases decided at the last 
term at Austin—Callahan v. Patterson and Howard v. North.” 
That the learned judge was mistaken when he states that this 
question was decided in either of these cases, has been made, 
we think, quite obvious; and that the announcement of this 
proposition in this case’ must be regarded merely as a dicta, 
is clearly shown by what is said in immediate connection 
with it. The opinion continues: “ Nor is he made liable by 
this judgment. It can be enforced only against the wife’s 
individual property. It does not lie with the appellants to 
complain of the judgment, at least upon the ground that it 
involves the husband in any responsibility ; for this is not the 
case.” 

Booth v. Cotton, 13 Tex., 364, was a suit against husband 
and wife for $300 alleged to be due plaintiff “for collecting, 
keeping, managing, and preserving the separate property of 
the wife.” Evidently it could involve no question as to the 
liability of the husband for the ante-nuptial debts of the 
wife. 


The examination of these cases shows, as we think, beyond 
all question, that the court did not, as before said, authorita- 
tively decide in either of them “that the husband is not liable 
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for the debts of the wife contracted before marriage,” at least 
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in the broad and unqualified sense in which the proposition 
‘thas been stated. That it did not intend, in announcing this 
general proposition, to deny the liability of the community 
property for the payment of such debts, is certainly beyond 
all question when we look at what is said by Judge Hemp- 
hillin Howard v. North, and especially in Nash v. George. The 
court evidently intended, as we think, merely to deny the per- 
sonal and unqualified liability of the husband for the ante- 
nuptial debts of the wife. The chief ground of the common- 
law liability of the husband for such debts seems to be sup- 
posed by the court, in the cases referred to, to be that by mar- 
riage the husband acquires all of the wife’s personal property 
and a freehold estate in her lands, as well as the absolute 
right to all that she may earn during the marriage. That the 
difference between the common law and our statutes defin- 
ing marital rights may and should be held to operate a cor- 
responding change in the husband’s responsibilities, we have 
no hesitancy in admitting. But, we may ask, should the 
common law be held to be repealed, by this mere implica- 
tion, to any greater extent than the husband has been de- 
prived by the statutes of the property of the wife and pro- 
ceeds of her labor, to which he would otherwise have had, to 
meet the liabilities and burdens imposed upon him by the 
common law? It is a principle of law as well as of morals 
that we should labor to discharge all of our just liabilities, 
and that our creditors are entitled to have the proceeds of 
our labor applied to their payment, subject to such reasonable 
restrictions as may be imposed by law for the good of society. 
At common law, though the wife has no property the hus- 
band becomes immediately liable for her debts, because he 
is entitled to all that she may earn during the marriage. 
Now, with us the wife is supposed to be an equal contributor 
to the community estate. At least the revenues and profits 
derived from her separate estate, as well as whatever she 
may acquire by her industry and labor during coverture, 
become a part of it, and are subject to the uncontrolled pos- 
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session and disposal of the husband. Is it unreasonable, then, 
to hold that he is liable for the ante-nuptial debts of the wife 
to the extent of the community estate in his hands? And 
if the third section of the act of the 13th of March, 1848, for 
“better defining the marital rights of parties,” must be con- 
strued as limiting the liability of the community estate “ for 
debts of the husband and for the debts of the wife contracted 
during the marriage for necessaries,” (Paschal’s Dig., art. 
4642,) then it should also be held that the ante-nuptial debts 
of the wife must be regarded, by the principles of common 
law, as modified by our statutes, as heretofore indicated, 
after the wife’s separate property has been exhausted, to be 
debts of the husband. 

We think it proper, also, to say that the conclusion sought 
to be maintained by a literal interpretation of a mere clause 
of a sentence is altogether fallacious. Taking into view the 
entire statute, it seems obvious that the husband and wife 
have equal rights in respect to their separate property as 
well as to the community estate, except that the custody and 
management of the wife’s separate property, as well as the 
absolute control and disposal of all the community property, 
are intrusted to the husband. The second section of this 
statute declares what shall constitute the separate estate of 
husband and wife, and gives the custody of that of the wife 
to the husband during the marriage. The purpose and aim 
of the third section was to define what property should be 
common to both husband and wife; and here, again, the 
provision respecting its ultimate disposition on the dissolu- 
tion of the marriage clearly shows that their interest is pre- 
cisely the same. In contemplation of law, the community 
estate is the result of their joint and equal contributions. 
Its management and disposal during the marriage are given 
to the husband, not on the ground of any greater iuterest of 
his in it, but merely for reasons of public policy and social 
economy. That parties dealing or contracting with the mem- 
bers of the community might know the extent of their power 















302 Bonp v. Driuarp. [Tyler Term, 








Syllabus. 





that it should “be liable for all debts of the husband and 


and authority to bind their community property, it is provided 


for the debts of the wife contracted during the marriage for 
necessaries.” In other words, the husband’s authority to 
bind the community is general and unlimited; the wife’s, 
special and limited. The construction sought to be given to 
this clause of the section would violate the spirit and intention 
of equality between the spouses plainly manifest throughout 
this entire act, as well as all of our statutes relating to marital 
rights. The husband’s ante-nuptial debts would be a charge 
upon and could be paid out of the community estate; while 
the wife would have to discharge hers, if she had no separate 





estate, out of her half of its remainder, if she should survive 


the husband. It would also operate most oppressively to 
creditors of the wife; for while it would give the husband 
the income and profits of her separate property, as well as 
all that she might acquire by her labor and industry, the 
creditors, after her separate property was exhausted, would 
be precluded from the collection of their debts, though the 
wife’s interest in the community might be amply sufficient 
for their discharge. We do not think that this was either the 





spirit or the object of the law, or that a fair construction of 
it will lead to such a result. 


The judgment is affirmed. 
AFFIRMED. 





J. R. Bonn y. Isaac R. DILLARD ET AL. 


1. SUITS BY INFANTS.—Suit was brought by minors by next friend. ' 


The party named as next friend was dead at the institution of the 

suit. By amendmeut, another party to the suit was numed as next 
friend. The party so named took a nonsuit, and at a subsequent 
term was allowed to intervene. Neither in the nonsuit nor inter- 
vention was any action taken or attempted in behalf of the minors. 
Judgment was rendered for the minors: Jeld, Irregular and a 
ground for reversal. 
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2. SPECIAL GUARDIANS—STATUTE CONSTRUED.—Under the statutes 
of 1870 and 1876 it is made the duty of the court to appoint a special 
guardian for a minor in a suit pending or about to be commenced, 
in which such minor is a party. Theerule applies to minor plaintiffs 
equally as to defendants. 

3. JURISDICTION OF DisTRICcT CouRT.—Suit on a guardian’s bond, 
where damages claimed exceeded $500, held to have been properly 
retained in the District Court after act of August 18, 1876, provid- 
ing for removal, &c., of ** proceedings in guardianship,”’ &., to the 
County Court. (Acts 15th Leg., p. 173.) 

MISJOINDER OF ACTIONS.—In a suit by several wards, on the bond 
of their guardian, for its breach, it is not a misjoinder of causes of 
action to allege conversion by the guardian of moneys belonging 
jointly to the plaintiffs, and the conversion of personal property 
belonging to one of the plaintiffs. 


~ 


Apprat from Panola. ‘Tried below before the Hon. R. 8. 
Walker. 

January 21, 1876, suit was brought in the District Court 
of Panola county by W. IL, Isaac R., Joel, Adelbert, James, 
and Louisa Dillard, (the last three, being minors, suing by 
their next friend, W. H. Dillard,) and against Samuel A. 
Reed, E. B. Ashurst, J. D. Youngblood, and J. R. Bond. 

The alleged cause of action was, that, in 1867, G. W. Dil- 
lard, the father of plaintiffs, had executed his bond as guard- 
ian of their estate, and that the defendants were sureties on 
the bond; that, as guardian, their father received in specie 
$506.10, property of his wards, and that he appropriated the 
sume to his own use and never had accounted therefor; that 
in the guardianship he had, by a report made, charged his 
wards with certain sums improperly —$270 for oxen and 


ges; that he died in 1874, 


$27.50 for other improper char 
leaving no property. 

Suit as to Reed was abated by his death. Citations were 
duly served on all of the defendants. 

July, 1876, plaintiffs amended and corrected the names of 
the plaintiffs, which were stated to be Isaac R. Dillard, Frank 
Singletary and his wife Elizabeth, (late Elizabeth Dillard,) 
Joel P., Adelbert E., James A., and Louisa Isabella Dillard, 
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_ the latter three, being minors, suing by Isaac R. Dillard, their 
next friend and brother. W. TH. Dillard having died in 1868, 
his name had been improperly inserted as plaintiff. 

The amended petition reiterated the allegations in the 
original, and, in addition, that said guardian had received a 
mare worth $130, the property of Isaac R. Dillard, and that 
the same had been appropriated by the guardian to his own 
use, and had never been accounted for. Judgment was 
asked for the money misappropriated, with interest, and for 
the value of said mare. 

August 12, 1876, an interlocutory judgment by default 
was rendered against defendant Ashurst. 

August 14, 1876, defendants answered by general demurrer 
and general denial. On same day Bond answered specially 
that he signed the bond with the understanding ‘and repre- 
sentation that Youngblood had signed the same, and that 
inasmuch as the signature of Youngblood was an alleged 
forgery, his signature had been obtained by fraud and was 
not obligatory on him. 

August 15, 1876, Youngblood pleaded non est factum. De- 
fendants also pleaded limitation of four years. 

August 16, 1876, the case being called for trial, the plain- 
tiff Isaac R. Dillard failing to appear, the court allowed a 
nonsuit to be taken by him, adjudging costs against him and 
his sureties on cost bond. The case as to the other plaintiffs 
was continued, 

February 13, 1877, after the case was called for trial, Isaac 
R. Dillard was allowed to intervene in the suit over objec- 
tions by defendants. 

On the day of trial plaintiffs replied to the plea of limita- 
tion their minority at the‘accrual of the cause of action. 

February 13, 1877, a jury was waived, cause submitted to 
the court, and judgment rendered that plaintiff Elizabeth 
Singletary take nothing; “that Isaac R. Dillard, in his own 
right, and Joel Dillard, in his own right, both now being 
adults and of full age, and Louisa Dillard, James A. Dillard, 















Bonp v. DILLARD. 





Argument for the appellant. 





and Adelbert Dillard, minors, recover by their next friend, 
Isaac R. Dillard; of the defendants E. B. Ashurst and J. R. 
Bond the sum of $611.96, principal and interest,” and costs; 
and as to Youngblood that plaintiffs take nothing. 

Motions for new trial and in arrest of judgment were made 
and overruled. Bond appealed. 

The additional facts necessary to be understood appear in 
the opinion. 


R. E. Carswell and A. M. Carter, for appellant. 

I. The demurrer should have been sustained; no breach of 
the bond was averred. (Holman vr. Criswell, 13 Tex., 38; 
Whitaker v. Record, 25 Tex. Supp., 382; Brackett v. De- 
vine, 25 Tex. Supp., 194.) Nor was there any order of any 
court set out and prayed to be reviewed and reversed. (Dist. 
Ct., R. 17.) 

If this was a suit on the bond, then the canse should not 
have been tried in the District Court, but should have been 
transferred to the County Court, as that court has the exclu- 
sive jurisdiction of all suits on guardian’s bonds, regardless 
of the amount. (Gen. Laws 1876, sec. 45, p. 178.) If this 
view is not correct, then the amount was less than $500, and 
the County Court had jurisdiction for this. The petition’ 
states that G. W. Dillard, father of plaintiffs, was appointed 
guardian for six of his miner children; that he received for 
them $506.10; that afterwards one, to wit, W. H. Dillard, 
died leaving no issue, never having been married. One-half 
of his share in $506.10, which was one-sixth of the whole 
amount, equalled $84.34, and it would upon his death go to 
G. W. Dillard, thus leaving the balance less than $500. The 
mare claimed to have been appropriated by G. W. Dillard 
cannot assist to augment or make the sum over $500, because 
a joint and separate demand cannot be joined in the same 
action. 

Il. The judgment rendered on the 12th of August, 1876, 
against Ashurst, was a final judgment. (Freem. on Judg., 

20 
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secs. 12, 17, 28, 36; Bronson v. Railroad Co., 2 Black., 524; 
Humiston v. Stainthorp, 2 Wall., 106; Bank of Washington 
v. The United States Bank, 6 Pet., 3. 

Ill. The amendment filed after both parties had announced 
ready for trial was clearly an error. (Paschal’s Dig., art. 
54; DeWitt: v. Jones, 17 Tex., 624;-Moke v. Tellman, 17 
Tex., 367; Love v. McIntyre, 3 Tex., 12, 13.) It was cer- 
tainly error to allow I. R. Dillard to make himself a party 
plaintiff after both parties had announced ready for trial. 
The so-called plea of intervention was really nothing but an 
amended petition, filed after the announcement, over the ob- 
jection of defendants. (Id.) If it was a plea of intervention, 
it came too late. 

IV. See case of Roberts v. Schuitz, 45 Tex., 185, similar 
to the one at bar. 


Hazlewood § Hull, for appellee. 

I. We submit that the District Court had jurisdiction. 
(Paschal’s Dig., art. 3922, note 920; Janson v. Jacobs, 44 
Tex., 576; Ilagerty v. Scott, 10 Tex., 531; Const., sec. 10, 
Paschal’s Dig., p. 57, note 182; Smith v. Smith, 11 Tex., 
106; Const. of 1869, art. 5, sec. 7, pp. 24, 25.) 

If. The minority of plaintiits was a shield to them against 
any law of limitation. (Ilagerty v. Seott, 10 Tex., 531; 
Sayles’ Prac., sec. 217; Const. of 1869-70, art. 12, sec. 14; 
Gen. Laws 1876, sec. 46, p. 178.) 

Ill. Errors in the account of a guardian can be corrected 
at any time before final settlement. Until then settlements 
are not res adjudicata. (Ingraham v. Rogers, 2 Tex., 464.) 
There was no final settlement in this cause. 

IV. “The District Court shall have and exercise appellate 
jurisdiction and general control over inferior courts.” (Pas- 
chal’s Dig., arts. 1405, 1406, notes 526, 527.) 

V. The amount claimed or the alleged value settles the 
question of jurisdiction, and a judgment for a less amount 
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may be rendered. (Sayles’ Prac., sec. 122, and authorities 
cited in note.) 

Parties whose rights have been violated must sue. (Sayles’ 
Prac., sec. 163.) 

The defendant onght not to be subjected to but one suit. 

The rule as to parties is more a rule of convenience to 
attain the ends of justice than otherwise. (Sayles’ Prac., see. 
169; Story’s Eq. Pl., sees. 76, 77.) 

VI. “In asuit in chancery all persons who have a direct 
interest in the subject-matter in controversy can be made 
parties, either as complainants or defendants, and each may 
set up his own interest in opposition to others and claim a 
decree disposing of such interest.” Even a third party may 
intervene and assert an interest. (Legg v. McNeill, 2 Tex., 
428; see also Thomas v. Hill, 3 Tex., 270, as to pleading 
over, as was done by defendants in this canse; Sayles’ Prac., 
sec. 168.) 

VII. The judgment may be in favor of one of the defend- 
ants and against the others, even where the plea of non est 
factum is sustained as to one defendant ; and the common law 
as to misjoinder does not obtain in Texas. _( Willis v. Morri- 
son, 44 Tex., 35.) 

VIIL. Judgements in the District Court shall in all civil 
eases be rendered so as to conform to the pleadings, the na- 
ture of the case as proved, and the verdict thereon. ( Pas- 
chal’s Dig., art. 1476.) 

IX. Under the prayer for general relief the jadgment will 
be so framed by the court as to afford the appropriate relief. 
(Sayles’ Prae., see. 129; Hardy v. DeLeon, 5 Tex., 246; Pas- 
chal’s Dig., arts. 1410-1420.) 

X. To amend is a discretionary right rarely reversed by 
an appellate court. (Austin v. Jordan, 5 Tex., 131; Haynes 
v. Rice, 33 Tex., 167.) 

XT. Plaintiffs and defendants both announced themselves 
ready for trial, without any special exceptions. It is too late 
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to except for the first time in this court. (Collins v. Box, 40 
Tex., 197.) 

XII. The probate business being in the District Court at 
the time this suit was brought, plaintiffs were not required to 
file with their petition a transcript of any orders of the Coun- 
ty Court. (Janson v. Jacobs, 44 Tex., 576.) 

The authorities above quoted, we submit, will fully sustain 
the judgment. Besides, in any case where the judgment on 
a new trial must be the same, this court. has never reversed 
such decision. (Shannon v, Taylor, 16 Tex., 422; Mims v. 
Mitchell, 1 Tex., 443.) In Melton r. Cobb, 21 Tex., 539, this 
court says: “ Where a judge sits to hear and decide a case, 
the fact that incompetent testimony was heard is no ground 
for reversal, where there is competent evidence to support 
the verdict.” * * * 

Counsel also cited and discussed Roberts v. Schultz, 45 
Tex., 185; Janson v. Jacobs, 44 Tex., 575; Paschal’s Dig., 
arts. 1382, 3922; Hagerty v. Scott, 10 Tex., 525; Chevallier 
rv. Wilson, 1 Tex., 161; Atchison v. Smith, 25 Tex., 230; 
Newson v. Chrisman, 9 Tex., 113; Long v. Wortham, 4 Tex., 
382; Dobbin v. Bryan, 5 Tex., 284; Purvis v. Sherrod, 12 
Tex., 150; Graham v. Roder, 5 Tex., 146; Blakenship v. Ad- 
kins, 12 Tex., 538; Burdett v. The State, 9 Tex.,43; Bourke 
v. Vanderlip, 22 Tex., 223; Hill v. George, 5 Tex., 87. 


Bonner, Associate Justice.—This suit was instituted in 
the District Court of Panola county on January 21, 1876, and, 
as amended, was in favor of Elizabeth Singletary and her hus- 
band, Frank Singletary, Joel P. Dillard, and Isaac R. Dillard 
in his own right and as next friend of the minors, Adelbert E., 
James A., and Louisa I. Dillard, against E. B. Ashurst, J. D. 
Youngblood, and James R. Bond, the appellant. The defend- 
ants were sued as sureties of G. W. Dillard, then deceased, 
upon his bond as guardian of said plaintiffs. He was charged 
with having converted to his own use the sum of $506.10, 
received by him as such guardian on September 30, 1867, and 
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which belonged to said minors jointly with a deceased brother, 
W. Hf. Dillard, and with having converted to his own use ¢ 
certain bay mare, of the alleged value of $130, belonging to 
the said Isaac R. Dillard in his own separate right. 

The defendant Ashurst was served with citation on June 
7, 1876, and on the 12th of August thereafter judgment final 
by default was taken against him. It is alleged as error by 
appellant Bond that this judgment by default was illegal, for 
the reason that the defendants had then filed an answer, and 
also that it was a judgment final. So far as appears from the 
record, this answer was not filed until two days after the judg- 
ment by default; and although the judgment partakes of the 
nature of a judgment final, it did not authorize execution to 
issue, and was merged into the general judgment on the final 
trial. It is not complained of by the defendant Ashurst him- 
self, and we do not think that, under the circumstances, the. 
alleged error in this regard presents any sufficient reason to 
authorize a reversal of the judgment. 

At the August Term, 1876, the case was called for trial, 
when Isaac Rh. Dillard voluntarily took a nonsuit, and the. 
cause was continued. At the next succeeding term, when 
the final trial was had, and after there had been a formal an- 
nouncement of readiness, which was, however, permitted by 
the court to be withdrawn to file additional pleadings, he was 
permitted to intervene; but, so far as the record shows, this 
was done in his own individual right, and not in behalf of the 
minors, if he could appear for them at all as next friend. 

In our opinion, the proceedings and judgment as to them 
seem to have been without lawful authority, and for this error 
we think the judgment should be reversed. 

In this connection we deem it proper to say that it has 
been held in Pucket v. Johnson, 45 Tex., 550, that it is irreg- 
ular to proceed in an action against minors without making 
their guardians parties, if they have any; and that if they 
have no regularly-appointed guardians, the court should ap- 


point special guardians for them. ‘This rule applies both to 
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minors who are plaintiffs as well as to those who are defend- 
ants. Under both the statutes of 1870 and 1876 it is made 
the duty of the court in such cases to appoint a special guard- 
ian in a suit or proceeding which is pending or about to be 
commenced, and this guardian is required to qualify by oath 
and bond. This is a wise provision, intended for the protee- 
tion of the interests of minors, and should be enforced by the 
courts. (Paschal’s Dig., arts. 6969-6973; Laws 15th Leg., 
187, secs. 154-138.) 

There was a motion in arrest of judgment, for the reasons 
that under the act of the 15th Legislature, 173, to amend an act 
entitled “An act to organize the County Courts, and to detine 
their powers and jurisdiction,” the cause should have been 
transferred to the County Court; and that under the act of the 
15th Legislature, 178, sec. 45, entitled “An act to provide for 
the guardianship of persons and estates of minors,” Xc., the 
County Court had exclusive jurisdiction of the suit. 

This suit was instituted before the passage of these acts, 
and when, without question, the District Court had jurisdic- 
tion of the subject-matter in controversy. We do not think 
that the first-named act was intended to apply to this charac- 
ter of suit, or that in the case now before the court it is neces- 
sary to construe or apply the provisions of the last-named act, 
and no opinion is expressed in regard to the same. 

The objection that the suit was for both a joint demand in 
favor of all the plaintiffs and a separate demand in favor of 
Isaac R. Dillard alone, we think, under our practice, which is 
intended to prevent cireuity of actions and multiplicity of suits, 
was not well taken, and particularly in view of the fact that 
the suit was instituted on the bond of the defendants for the 
faithful performance on the part of G. W. Dillard of his duties 
of guardian, and for alleged conversion of property of his 
wards, both which counts, if proven, would constitute breaches 
of the bond for which the defendants would be liable. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 
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JEssE Rawtes v. 8. P. Perkey, Executor. 


— 
. 


PRACTICE.—In a suit to enforce the vendor’s lien against the vendee 
and a subsequent purchaser, it is error to render judgment against 
such subsequent purchaser for any deficit after the sale of the land. 

2. VENDOR’S LIEN—BONA-FIDE PURCHASER.— A purchaser without 
notice of a prior vendor’s lien, taking a deed and paying part of the 
purchase-money, is a bona-fide purchaser to the extent of the pur- 
chase-money by him paid without notice. 

VENDOR’S LIEN—NEGOTIABLE NOTE AS PAYMENT.—A negotiable 
note made by such purchaser, and which had been assigned, before 


« 
& 
. 


maturity and before notice of the lien, in due course of trade, would 
be a payment, and be protected ag against the prior lien. 

4, ASSIGNMENT OF NEGOTIABLE NOTE AS COLLATERAL SECURITY.— 
The assignment as collateral security of such note would appropri- 
ate the note to the extent necessary to discharge the debt for which 
it was assigned as collateral. 

5. PRACTICE.—Where such purchaser’s note so outstanding was, also a 
lien upon the Jand, the proper practice would be (1) to ascertain the 
extent to which the note was owned by the original vendee as the 
extent to which the original vendor had a lien upon the land; (2) to 
ulow a reasonable time within which said sum should be paid ;-and 
(3) order sale of the land on the non-payment of said sum within the 
time so fixed. 

6. PRACTICE IN SUPREME CouRT.—TDlhis eourt will not reform a judg- 
ment, unless the record shows that the rights of all parties to the 
suit can be ascertained and protected. 


Error from Panola. Tried below before the Hon, A. J. 
Booty. 

So far as acted on by the court, the opinion sets out the 
facts, 


Jones & Henry, for defendant in error. 

I. The fifth assignment is that the court erred in render- 
ing any judgment against defendant Rawles, over and above 
the proceeds of the land ordered to be sold. 

We admit that there was error in the judgment as ren- 
dered, in adjudging execution against Rawles personally for 
any amount, save the costs of suit. 

Defendant in error filed a remittitur in the court below, 
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and now remits all of said judgment against said Rawles, 
save and except so much thereof as the proceeds of the sale 
of the land ordered to be sold will satisfy; and if it should 
fall short of discharging the ‘tahemeanl against him for his 
costs of suit, we ask the court to reform the judgment of the 
court below and render it accordingly. 

If. Though Rawles, when he purchased from Tlewitt, had 
no notice of Perkey’s lien, yet, if he had such notice before 
he paid Hewitt for the land, he was bound by such notice to 
the extent of the purchase-money unpaid by him when he 
received it. 


A. M. Carter, also for defendant in error. 

I. “Where a vendee who has not paid his purchase-money 
sells the estate to a bona-fide purchaser without notice, if the 
purchase-money has not been paid to him by his vendee, the 
original vendor may proceed against the estate for his lien, 
or against the purchase-money in the hands of such pur- 
chaser for satisfaction.” (2 Story’s Eo. Jur., see. 1252.) 

If. Notice of an incumbrance stops all further proceedings 
toward the completion of the purchase or the payment of 
money. (Frost v. Beckman, 1 Johns. Ch. Tt., 300; Parke v. 
Cadwick, 8 W. & 8.,96.) 

If. A creditor who bargains for the land of his debtor, 
and receives the legal title without any notice that his vende 
has not paid his purchase -money, and eredits, or agrees to 
eredit, his demand with the amount of the purchase-price, is 
not a bona- fide purchaser for a valuable consideration, paid 
without notice, and entitled to protection as such. (Ayres 
v. Duprey, 27 Tex., 606; Dickerson v. Tillinghast, 4 Paige, 
215.) ' 

IV. A vendor’s lien is not within the registration acts, 
(Paschal’s Dig., arts. 4988, 4994,) and a purchaser cannot 
claim, as against the same, as a creditor. The vendor's lien 
is an equitable lien or estate, and is not within our registra- 
tion laws; hence not affected by them. (Blankenship ». 
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Douglas, 26 Tex., 226; Orme v. Roberts, 33 Tex., 768; 
Grace v. Wade, 45 Tex., 528, 529.) 

V. Where one vendor who sells and takes a note for 
purchase-money, and his vendee sells to a third party, in a 
suit by this original vendor against such subsequent vendee 
it is incumbent on the plaintiff in such suit to allege and 
prove that such subsequent vendee either purchased with 
notice or had such notice before paying the purchase-money, 
aud the answer of such subsequent vendee by general denial 
is sufficient to let in any proof of a purchaser for value with- 
out notice. (McAlpine rv. Burnett, 23 Tex., 651.) The de- 
fendant, therefore, was not injured by the action of the court 
in sustaining the demurrer to his special answer. ? 

‘ 

Bonner, Assoctatre Justice.—The substantial facts in this 
“ase, as shown by the record, are, that on February 28, 1871, 
the defendant in error, 8. P. Perkey, as executor of 8. H. 
Perkey, deceased, sold to John W. Hewitt an interest in the 
Roy Alford survey of land in Hill county, and made him a 
deed thereto, reciting the consideration of $2,556 to have 
been in hand paid, and which deed was certified to have 
been duly recorded in the county of Till on July 1, 1871; 
that Hewitt executed his note therefor for $2,556, payable at 
eighteen months after date; that on November 20, 1874, 
Hewitt sold the said land to Jesse Rawles, plaintiff in error, 
by deed of that date, duly recorded May 13, 1876, and deliv- 
ered to him the possession of the land and the title deeds; 
that the consideration of this last sale was $1,600 paid down 
and a note for the sum of $2,600, made by Rawles, payable 
to Hewitt or bearer, of date November 20, 1874, and due 
at twelve months; that on March 20, 1875, before the matu- 
rity of this note, the same was transferred to P. J. Willis & Bro, ° 
as collateral security for indebtedness to them due by Hewitt 
and one Page. The testimony is not satisfactory that the 
indebtedness for which this note was transferred as collateral 
security has been paid; that Rawles, at the date of his pur- 
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chase and payment of $1,600,,had no notice of the vendor’s 
lien on the land for the unpaid purchase-money due by 
Hewitt to Perkey, fat was notified of the existence of the 
same in August, 1875, after the transfer of the note. 

8. P. Perkey, as such executor, instituted this suit against 
Tlewitt upon his note, and against Rawles to subject the 
land to the vendor's lien. P. J. Willis & Brother were made 
parties by supplemental petition. Judgment was rendered 
against Hewitt for $3,392.84, and, although there is some 
ambiguity in regard thereto, it seems to have been intended 
to have rendered a personal judgment against Rawles, in 
favor of plaintiff, for the sum of $2,777.50,—amount of his 
note for $2,600, with interest, less credit of $160 paid by 
him,—and that an order of sale issue against the land for this 





$2,777.50, the excess, if any, to be paid over to Rawles; and 
for any deficit of that amount which the land might fail to 
bring, that execution issue against him. Judgment was also 
rendered in favor of plaintiff against R. 8. Willis, as surviv- 
ing partner of P. J. Willis & Brother, who had set up his 
claim to-the said note held by him as collateral security. 
The defendant Rawles appeals. 

It is admitted by counsel for appellee that there was error 
in awarding execution in favor of plaintiff Perkey against 
defendant Rawles for the amount of the deficit which the 
land might sell for less than said sum of $2,777.50. Ata 
subsequent term of the District Court, after the writ of error 
had been perfected, the plaintiff sought to release defendant 
Rawles from the personal judgment for this deficit, but this 
was refused by the court. For the error of the court in 
awarding this personal judgment and execution against 
Rawles, the judgment must be reversed ; and as, in the opin- 
ion of the court, the testimony is not so certain as to enable 
us satisfactorily to reform the judgment here so as to protect 
the equities of all the parties, the cause will be remanded. 
We think proper to indicate our views upon the material 
question which from the record will arise upon another trial. 
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Ifow far a subsequent purchaser, who has bought in good 
faith without notice of any prior lien, but receives such no- 
tice before full payment of the purchase-money, should be 
protected in equity, has been a subject of much consideration 
und difference of opinion by the courts. The English doe- 
trine requires that a subsequent purchaser, to be protected 
against the prior lien, must not only have contracted without 
notice of the incumbrance, but that the conveyance should 
have been actually made and all the purchase-money paid 
before such notice. This seemingly “harsh and inequitable 
doctrine” has been qualitied by some of the American courts, 
and the purchaser, when he has paid part of the purchase- 
money, is protected pro tanto. In some cases it has been 
held that the equity arising from part payment would entitle 
the purchaser to the land itself, subject to a lien for the part 
unpaid, in favor of the holder of the prior equity. (White & 
T.’s Lead. Cas. in Eq., vol. 2, part 1, notes to Basset v. Nos- 
worthy; Dufphey v. Frenaye, 5 Stew. & Port., 215; Story’s 
Eq. Jur., sec. 641.) 

The rule is thus laid down by Chancellor Kent, in Frost 
v. Beekman, 1 Johns. Ch. R., 501: “It isan established rule 
in equity to give no assistance against a purchaser for a valu- 
able consideration without notice. (Wallwyn v. Lee, 9 Ves. 
Jr., 24.) Ile has equal claims upon the equity of the court. 
But whenever actual notice of the true sum in the mortgage 
can be brought home to the purchaser, he is from that time, 
so far as the former purchase is left incomplete, either as to 
the deed on the one hand or as to the payments on the 
other, bound by the prior equitable lien; and all subsequent 
payments by him are made in his own wrong, so far as the 


> 


rights of the mortgagee are concerned.” 

That such purchaser should -be protected for the amount 
actually paid before notice of the prior ineumbrance, is more 
in accordance, we think, with the liberal principles of true 
equity than the English rule. We are further of opinion 
that, in justice to the first vendor, in a case like the one now 
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before the court, where the amount unpaid by the subsequent 
purchaser is secured by the vendor’s lien, the land in the 
hands of this subsequent purchaser should, upon notice, stand 
charged to the extent of the purchase-money still unpaid by 
him, for the benefit of the party holding the antecedent lien. 

A part of the purchase-money on the subsequent sale of 
he land from Hewitt to Rawles, and for the payment of 
which, so far as the record shows, the land was bound by the 
vendor’s lien in favor of Hewitt, was still due by Rawles at 
the time he received notice of the prior lien in favor of 
Perkey. To this extent the land should be charged, but not 
for the full amount of the original indebtedness from Hewitt 
to Perkey. For any payment made by Rawles before notice, 
and for the subsequent payment of $160 made to plaintiff, he 
should have credit. His note for $2,600 being payable at 
twelve months and negotiable by delivery, the transfer of it 
before maturity to P. J. Willis & Bro., as collateral security, 
was a transfer in the due course of trade, and in which Rawles 
should be protected to the amount, if any, for which the same 
may be legitimately appropriated by them in payment of 
their debt. - (Frost v. Beekman, supra; Greneaux v. Wheel- 
er, 6 Tex., 527.) As all these parties will be before the court 
below, their respective rights should be ascertained, deter- 
mined, and protected by the decree. To pay the amount then 
found due by Rawles, and for which the lands are properly 
chargeable in his hands, he should have a reasonable time 
after this is ascertained within which to discharge the same, 
without a forced sale of the land. If not then discharged, 
an order of sale should issue for that purpose; and when 
sold the proceeds should be applied to the payment of the 
amount for which the land is thus chargeable in the hands 
of Rawles, and the remainder, if any, should be paid over to 
him. 

The plaintiff, in any event, will be entitled to a personal 
judgment against Hewitt for the amount which may be still 
unpaid on his note, the same to be credited with the amount 
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which may be owing him by Rawles to the extent that may 
be paid thereon to the plaintiff by the sale of the land. 

The judgment is reversed and remanded for a new trial, 
in accordance with the above instructions. 


REVERSED AND REMANDED, 





Joun H. Rospertson anp W. T. McAree vy. Nat Guerin. 


1. FRAUD AS A DEFENSE AGAINST A NOTE FOR LAND.—Testimony in 
defense, in a suit on a promissory note given for lands, showing 
fraudulent representations by the vendor, are admissible against a 
holder of such note with notice of such fraud. 

2. RECITALS.—Recitals in a deed are notiee of the facts recited to all 
persons holding title under such deed. 

3. SAME— VENDOR'S LIEN-—CHANGE OF SECURITY.— Although the 
unpaid balance recited as existing, afterwards assumed a different 
shape, a new note being given therefor to a different party, yet the 
rule is well settled that the lien and the notice thereof are unaffected 
by the change. 

4. PURCHASE-MONEY NOTES.—The several purchase-money notes for 
the same tract of Jand and in the hands of different parties have 
equal rights to satisfaction out of the land. 

. SAME—PRACTICE. — The holder of one of several purchase-money 
notes takes no advantage, by foreclosure of the vendor’s lien, as 
against the right of the holder of the other notes for foreclosure 
pro rata against the land. 


cr 


Appeat from Rusk. Tried below before the Hon. A. J. 
Booty. 

November 19, 1869, R. A. Andrews and wife conveyed a 
tract of land to John II. Robertson, with warranty of title. 
The deed recites the consideration to be $650 in gold.and a 
note for $650, due December 25, 1871, bearing interest at - 
ten per cent. from date. For this note others were substi- 
tuted —two payable to L. Elliott and one to the appellee—by 
Robertson, at the request of Andrews. For this last note, 
when due, Robertson substituted the note on which this suit 
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was brought, bearing date February 24, 1871, due one day 
after date, with twelve per cent. interest, for $344.37. This 
note recites that it was given for the land conveyed by 
Andrews and wife to Robertson. 

The appellee sued the appellant on the last-mentioned 
note, alleged it was given for part of the purchase-money of 
the land conveyed by Andrews and wife to the appellee, giv- 
ing the metes and bounds of the land, and prayed for judg- 
ment on the notes and to enforce the vendor’s lien. 

Appellant answered by general demurrer and general de- 
nial, substantially, that he gave the note sued on for the land 
mentioned in plaintiff’s petition to Andrews; that before 
his purchase Andrews showed him about forty acres of land, 
which constituted part of the land contracted for, which forty 
acres were well timbered and worth ten dollars per acre, and 
situated several hundred yards north of the north line of the 
land conveyed to him by said Andrews; that said forty 
acres, and other eight acres described in a deed attached to 
his answer, were the main inducement for the defendant to 
make the purchase; that he relied on the statement of said 
Andrews that said forty acres and eight acres were to be 
included in the deed from Andrews and wife to him; that 
said two tracts are not so included; that Andrews made said 
statement with the intent to defraud defendant; that, confid- 
ing in said Andrews, defendant executed the note sued on, 
and other notes, all amounting to $1,300, all of which, ex- 
cept the one sued on, have been paid; that plaintiff knew all 
these facts when he obtained the note sued on; that he and 
Andrews joined in said fraud; that Andrews owns the note; 
that defendant was ignorant of said frauds when he executed 
said notes, and said Andrews at the time of said purchase 
did not own said forty and eight acres. 

September 4, 1873, defendant again amended, repeating 
the former amendment, and adding that the note here sued 
on was substituted for one given by the defendant at the date 
of the deed from Andrews and wife to him; that when he 
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executed to the plaintiff the substituted note he informed the 
plaintiff that he would not pay that note until he got the 
land he had contracted for. 

The defendant offered to prove the truth of his allegations 
in both his amended answers. The defendant objected, on 
the ground that it would contradict the note and would be 
adding by parol a condition to a written contract. The ob- 
jection was sustained. 

L. Elliott, in 1871, recovered a judgment against Robert- 
son on the other purchase-money notes, and enforcing the 
vendor’s lien. Purchasers under this decree intervened and 
claimed title as innocent purchasers of the land, and that it 
was not liable for plaintiff's note. 

January 12, 1878, judgment for plaintiff for $581.12 and 
enforcing vendor’s lien. 

Motion for new trial by defendant and intervenors was 
overruled. Robertson appealed. McAfee prosecuted error. 


Janes H. Jones and Martin Casey, for appellee. 

I. Neither the statement of facts nor the bills of exceptions 
show any objection to the proof of the substitution of the 
note sued on for another. But if objection had been made, 
then it was cured by the allegation in the answer. (Hill v. 
George, 5 Tex., 87.) 

The defendant alleges that the note sued on was substi- 
tuted for another. 

If. A party defrauded may, by his subsequent acts, with 
full knowledge of the fraud, deprive himself of all right to 
relief, as well in equity as at law. (1 Story’s Eq. Jur., see. 
2032.) 

IIf. Parol evidence cannot be received to vary a written 
contract. (Wells v. Groesbeck, 22 Tex., 429; Greenl. on 
Ev., sec. 268.) 

Where there is no proof to the contrary, a negotiable in- 
strument in the hands of a third person will be presumed 
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to have been transferred before maturity; (Smith v. Clop- 
ton, 4 Tex., 109;) and if the holder obtained it before ma- 
turity without notice of any defense, he will not be affected 
with equities between the parties to the instrument. 

The note sued on is payable to bearer. The note for 
which it was substituted was dated, with deed of Andrews 
and wife to Robertson, Nov. 19, 1869, and was due December 
25,1871. There is no allegation in the pleadings that it was 
not negotiable. 


G. Bagley, for appellant, cited Mims v. Mitchell, 1 
Tex., 443; Cowan v. Ross, 28 Tex., 227; Mitchell v. Zim- 
merman, 4 Tex., 82; Walling v. Kinnard, 10 Tex., 511; 
Copeland v. Gorman, ee Tex., 256; Sugd. on Vend., 291 ; 3 
Story’s Eq. Jur., see. 779; Diamond v. Harris, 33 Tex., 636; 
State v. White, 25 Tex. Supp., 610; McNeally v. Stroud, 22 
Tex., 229; Texas v. White, 7 W all., 735. 


Drury Field, for McAfee, plaintiff in error, insisted that 
the court erred in its charge as to the recitals in the deed 
from Andrews and wife to Robertson, and as to their effect 
upon the rights of the intervenors. If intervenors bought 
the land under a judgment having equities equal in dignity 
to the claim of plaintit¥ below, and without notice of his lien, 
they will be protected. (Taylor v. Harrison, 47 Tex., 454; 
Wright v. Lancaster, 48 Tex., 250; Looney 2 :, Aolisienies. 48 
Tex., 619.) 


Goutp, Associate Justice.—This litigation was com- 
menced July 17, 1871, when Nat Guerin brought suit 
against John IL. Robertson on his promissory note, dated 
February 24, 1871, for $344.37 gold, with twelve per cent. 
interest, payable one day after date to said Guerin or bearer, 
and reciting that it is given in part payment of the home- 
stead of R. A. Andrews. The petition claimed a vendor's 
lien on two hundred and cighteen acres of land conveyed 
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by Andrews and wife to Robertson on November 19, 1869, 
by deed, with warranty, the consideration expressed being 
“$650 in gold to us in hand paid by John Robertson and 
one note, payable on the 25th of December, 1870, for $650 
in gold, bearing ten per cent. interest from date.” At the 
time of the sale Andrews was indebted to one Elliott, and 
procured Robertson to make his notes to Elliott directly for 
the amount of that indebtedness, and took Robertson’s note 
to himself for the balance of the unpaid purchase-money. 
This last note Andrews transferred ta Guerin, and, at An- 
drews’ request, Robertson substituted the note sued on in lieu 
of the original. 

In April, 1871, Elliott recovered a judgment against Rob- 
ertson on the notes payable to him, enforcing also a vendor’s 
lien on the two hundred and eighteen acres of land sold by 
Andrews and wife to Robertson, and, at a sale under said 
judgment, on July 4, 1871, McAfee became the purchaser of 
part of the land, and Tinsley, Oliver, and Still became joint 
purchasers of the balance. In August following McAfee and 
the other purchasers intervened in the suit by Guerin against 
Robertson, claiming that they had bought and paid for the 
land without notice of any lien thereon, and that it was not 
liable in their hands to be sold to satisfy Guerin’s note. They 
prayed to be quieted in their title, and for “all the relief 
that they are entitled to from the facts, in law or equity.” In 
the meantime Robertson was resisting the suit on the ground 
of fraud and misrepresentation by Andrews as to the land 
actually embraced in the deed, showing him false boundaries, 
&e., and charging also that Guerin knew and participated in 
the frand. 

There were numerous wnendments, but the case was tried 
in January, 1878, on pleadings which substantially present 
these issues, and resulted in a judgment against Robertson 
for the amount of the note, with interest.at ten per cent., 
decreeing the sale of the land for the satisfaction of this 
judgment and costs, and that any excess of the proceeds be 
21 
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paid to Robertson. It was also adjudged that the intervenors 
take nothing by their plea of intervention, and that they pay 
the costs thereof. Robertson has brought the case to this 
court by appeal and McAfee by writ of error. 

It appears by Dill of exceptions that Robertson offered 
evidence to establish that Andrews knew the true boundary 
of the land, but showed him a different line, which would 
include thirty-four acres of very valuable land not really in 
the tract conveyed; that he purchased relying on Andrews, 
and mainly induced by his belief that the thirty-four acres 
were included. This testimony was excluded by the court, 
the objection thereto, as stated in the bill of exceptions, being 
“that it would contradict the note by parol and make it con- 
ditional, and vary it by parol.” Appellee supports the action 
of the court by citing the familiar rule that parol evidence 
eannot be admitted to vary a written contract, but has failed 
to show how that rule is infringed by admitting parol evi- 
dence of fraud and misrepresentation in procuring a contract. 
He also claims that the defendant had knowledge of the fraud 
when he gave the new note, and was precluded from setting 
it up. Whethe- he had such knowledge as to estop him, was 
a question involving an issue of fact, mainly depending on 
the testimony exluded, and the exclusion cannot be justified 
by assuming without authority that issue to be settled against 
defendant. Nor is it any sufficient answer to this error to 
assume that Guerin acquired the original note before maturity 
and without notice. 

The evidence was not objected to or excluded on any such 
ground, and, looking at the evidence excluded and the evi- 
dence of Andrews, we cannot say that it so clearly appears 
that Guerin had no notice when he acquired the first note, 
that the exclusion becomes immaterial. 

Our opinion is that the court erred in excluding the evi- 
dence on the objection taken to it, and that for this error the 
judgment must, as to the appellant Robertson, be reversed. 
The main contest between the plaintiff and the intervenors 






















































- 
+ 


RoBERTSON v. GUERIN. 





Opinion of the court. 





on the trial, was as to whether they had notice of Guerin’s 
lien. The charge of the court correctly assumed that the 
recitals in the deed from Andrews and wife to Robertson, 
under which all the parties claimed, were sufficient notice, 
although that’ deed may not have been properly recorded, 
it appearing from those recitals that a part of the purchase- 
money was unpaid when the deed was made. (Willis v. Gay, 
48 Tex., 463; Peters rv. Clements, 46 Tex., 123; Cordova v. 
Hood, 17 Wall., 1; 1 Ililliard on Mort., 475, 476, sees. 31-33; 
Thornton v. Knox, 6 B. Monr., 74; Woodward v. Wood- 
ward, 7 LB. Monr., 116.) 


Although the unpaid balance afterwards assumed a different 





shape, a new note being given therefor to a different party, 
yet the rule is well settled that the lien and the notice there- 
of are unaffected by the change. (17 Wall., supra; Ellis v. 
Singletary, 45 Tex., 27; Wright v. Wooters, 46 Tex., 383; 
Anthony v. Smith, 9 Humph., 508.) 

But if the intervenors had notice of Guerin’s lien, he, for 
the same reason, had notice of Elliott’s lien. The evidence 
clearly establishes that these notes were all secured by a lien 
on the same land, and it fails to show that Guerin’s note was 
entitled to any preference over the others. Indeed, it ap- 
pears that Andrews’ original indebtedness to Hlliott, in lieu 
of which he caused Robertson to execute the notes to Elliott, 
was probably for an unpaid balance which he (Andrews) 
owed on this very land. No question, however, is made on 
that ground. As presented to us, the case is one of two pur- 
chase-money notes, in the hands of different parties, having 
equal rights to their satistaction out of the land. Elliott, by 
suing and procuring a foreclosure without making Guerin 





a party, did not secure a preference over Guerin; nor did 
the purchasers at the foreclosure sale, any further than that 
by virtue of their purchase of Robertson’s title and equity 
of redemption they may pay off the Guerin claim and there- 
by hold the land. (McDonough rv. Cross, 40 Tex., 251; Del- 
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espine v. Campbell, 45 Tex., 628; Ellis v. Singletary, 45 Tex., 
27; Wright v. Wooters, 46 Tex., 383.) 

If they do not see fit to do this, then Guerin would have a 
similar right to pay off the Elliott debt, as if never satisfied, 
and then to have the land sold for whatever claim he may 
ultimately establish. 

The plaintiff was clearly not entitled to the jadgment given 
him. The facts stated and established -by the intervenors con- 


stituted a valid answer to plaintiff's claim to have the land 
sold regardless of their rights. Neither party seems to have 
recognized any rights in the 2) her or to have made Anv 
oD 4 a * “=* » i a ta . *. ae bactd a\ aee & 
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effort to have their respective equities adjusted. If Guerin 
succeeds in obtaining judgment against Robertson on his 
note, and if neither the intervenors nor Guerin proposes to 
redeem, the court should ascertain the amounts of their re- 
spective claims, have the land again sold and the proceeds 
applied to the payment thereof pro rata, the surplus, if any, 
to be paid to the intervenors, who by their purchase have 
the legal title thereto, instead of Pchertson. 

We have thought it proper to indicate our views of the 
equities of the parties as tae case is presented to us, in the 
hope of thereby facilitating its disposition. It may be, how- 
ever, that the facts bearing on these equities have not all 
been developed. It is enough for the disposition of the case 
that the judgment as rendered is manifestly erroneous, both 
as to appellant Robertson and as to the intervenors. 

The judgment is accordingly reversed and the cause re- 
manded. 

REVERSED AND REMANDED, 
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Carson & Lewis v. Joun T. Cock, Apm’r. 


1, SUIT ON REJECTED CLAIMS AGAINST AN ESTATE.—A petition alleg- 
ing ownership of valid claims against the estate, described therein, 
which have. been duly presented to the administrator and have beer 
by him rejected, is sufficient, on general demurrer, when one or more 
of such claims appear to be valid. 

2. PRACTICE.—That other claims set out in the petition on their face 
appear invalid, is no ground for sustaining a general demurrer. The 
court should have required plaintiff to replead, restricting his suit to 
the valid claims in his petition. 

3. SAME.—Where invalid claims are inserted in a petition with claims 
apparently good, it is no answer to exceptions to the invalid claims, 
to announce to the court that the invalid claims are not relied on. 


APPEAL from Parker. Tried below before the Hon. J. A. 
Carroll. 


The facts sufficiently appear in the opivion. 


A. T. Watts, for appellants.—The plaintiffs’ original and 
amended petitions show that the several claims sued upon 
are valid and subsisting claims against the estate of said John 
H. Prince, deceased, to the extent of one-half of each claim, 
except exhibit I, which is shown to be a valid claim for the 
whole amount thereof; that these claims were all contracted 
before the death of John IL. Prince, and that each claim was 
duly and legally authenticated and presented to said John 
T. Cock, administrator, and was each indorsed by him “re- 
jected”; that each of said claims was transferred to plain- 
tiffs Carson & Lewis for a valuable consideration; that this 
suit was brought upon the same within ninety days from the 
time each was rejected; that plaintiffs were and are the legal 
owners and holders of the same, and that the same are due 
and unpaid. (1 Paschal’s Dig., arts. 1310, 1311; 2 Paschal’s 
Dig., arts. 5649, 5650, 5655, 5659; Warner vc. Bailey, 7 Tex., 
517 ; Zacharie v. Bryan, 2 Tex., 274; Wallace v. TIunt, 22 Tex., 
647; Williams v. Warnell, 28 Tex., 610.) 
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Moore, Curer Justricr.—This suit was brought by appel 
lants against the appellee as the administrator of John H. 
Prince, deceased, to establish certain notes and accounts enu- 
merated and described in their petition, alleged to belong to 
them, as valid claims against the estate of said Prince. This 
is the third time this case has been before this court. (88 
Tex., 285; 45 Tex., 429.) When last here, the judgment of 
the court below in favor of the present appellants was re- 
versed, because it was in part founded on supposed debts and 
contracts made by John H. Phelps, as surviving partner of 
the firm of Phelps and the decedent, John H. Prince. After 
the case was remanded the plaintiffs, Carson & Lewis, an- 
nounced in open court, as is shown by the record, that they 
would no further prosecute their suit to establish any of the 
claims set forth in their petition which accrued subsequent 
to the death of Prince. But notwithstanding their abandon- 
ment of this part of their action, the court sustained a gen- 
eral demurrer to their petition; and plaintiffs not asking to 
further amend, the suit was dismissed. 

The case is submitted to us on brief for appellants, made, 
with the exception of too great meagreness in its statements, 
in strict conformity with the present rules of the court; and 
as no appearance whatever has been made for appellee, we 
cannot say what were the objections urged against the peti- 
tion by appellee, or the grounds upon which the court sus- 
tained his demurrer. The petition is unquestionably vague 
and indefinite in some of its most material averments, though 
it is likewise unusually voluminous. It is certainly very 
loosely and inartificially drawn; but while it is justly sub- 
ject to criticism in these respects, we think it is char 











ged with 
reasonable certainty, when excepted to merely by general 
demurrer, that appellants are the holders and owners of valid 
claims against the estate of appellee’s intestate, described in 
the petition, which had been duly presented to appellee as 
valid claims against the estate of his intestate and rejected 
by him. Now, without undertaking to say that such is the 
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case in regard to all the claims upon which appellants are 
still seeking judgment, we think the averments in their peti- 
tion are sufficient to entitle them to a recovery upon some 
of them. If so, the court should, instead of sustaining, have 
overruled the demurrer, and have required appellants to re- 
plead, if, indeed, that should not have been required before 
passing upon the demurrer. This should have been required, 
if for no other reason than to compel the plaintiffs to con- 
form their action to the judgment of this court on the former 
appeal. The attempt to relieve their petition from exception 
on this ground, by the announcement to the court that they 
would not further prosecute their action on the debts alleged 
to have been conitracted by the surviving partner after the 
death of Prince, should not have been recognized or permit- 
ted; but they should have been required to do this by an 
amendment of their pleadings. 
The judgment is reversed and the cause remanded. — 


REVERSED AND REMANDED. 





Joun W. WirHee v. Mary V. WITHER. 


1. DivorncE— ALIMONY.—The record not showing that a divorce was 
decreed for adultery; and against the wife, the allowance in the 
decree for unpaid alimony to the wife will not be revised. 

2. SAME—Costs.—In suits for divorce, the question of costs is left much 
to the discretion of the court. ( Paschal’s Dig., art. 3455.) 

Error from Red River. Tried below before the Hon. 

Joseph Bledsoe. 


The facts are given in the opinion. 


John W. Withee, for plaintiff in error. 


Bonner, Associate Justicr.—This is a suit for divorce, 
brought by Mary V. Withee as plaintiff against J. W. Withee 
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as defendant. The defendant, by cross-bill, also songht a 
divorce, among other alleged causes, for (that of) adultery. 
During the pendency of the suit the plaintiff prayed for and 
obtained an order for alimony; and on failure to pay the 
same, as directed in the order, execution therefor was to 
issue. Two executions which issued for this purpose were 
enjoined by two separate bills by, the defendant, fcr the 
alleged reason, among others, that the alimony for which 
they had issued had been paid. On the final trial these two 
injunction suits were consolidated with the original suit, by 
consent. A jury was waived and a decree of divorce grant- 
ed; but whether upon the original petition or cross-bill does 
not clearly appear from the record. The injunctions were 
made perpetual, except for the sum of $60, and for which 
amount and costs thereof, and of this suit, jJadgment was 
rendered against the defendant. From this judgment he 
sucs out*this writ of error, and seeks a reversal for alleged 
error in dissolving said injunctions as to the sum of $60 and 
adjudging that he pay the costs of this suit. 

There is no statement of facts. Without this we must 
presume in favor of the judgment.of the court below, and 
it will not be revised except for clearly manifest error, (St. 
Clair v. McGehee, 22 Tex., 6; Galbreath v. Templeton, 20 
Tex., 45.) 

As the record does not show that the decree, if granted 
upon the cross-bill of the defendant, was upon the ground of 
the alleged adultery of the plaintiff, we are not called upon 
to decide whether, when a decree for divorce is based upon 
the adultery of the wife, she can, on the final trial,” have 
judgment for unpaid alimony awarded her pending the suit. 
(Wood v. Wood, 2 Paige’s Ch., 109; Osgood v. Osgood, 
Paige’s Ch., 621; Andrews v. Andrews, Dal., 375.) 

In suits for divorce, the question of costs is left much to 
the discretion of the court. (Paschal’s Dig., art. 3455.) 

There being no error in the judgment apparent in the rec- 
ord, it is affirmed 


AFFIRMED. 
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T. R. Matuts et Au. v. Henry L. OBERTHIER. 


1. CONFLICTING TESTIMONY. —In cases of conflicting evidence, and 
particularly in cases of fraud, the court will not reverse, unless for 
manifest error in law. 

2. SAME.—In eases of conflicting testimony, the judgment of the court 
has the same conclusive effect as the verdict of the jury upon such 
testimony. 


Error from Rusk. Tried below before the Hon. A. J. 
Booty. 
The facts are given in the opinion, and in 40 Tex., 386, 387.. 


W. W. Morris and Mathews & Mathews, for plaintiff in error. 
Martin Casey and James H. Jones, for defendant in error. 


Bonner, Associate Justice.—This case, as originally insti- 
tuted, was previously before this court, and reported as Cath- 
erine Harrison v. Henry Oberthier, 40 Tex., 385, and to which 
reference is made for the law and the facts as presented up to 
that time. 

After its reversal the defendant Oberthier procured the 
deed of the plaintiff Catherine Harrison, conveying to him 
her interest in the land in controversy and releasing the 
rents; and also an agreement to have the case dismissed at 
her costs. The issues presented by the amended pleadings, 
filed after the cause was remanded, raised the question of 
fraud upon the part of the defendant in procuring this deed, 
release, and agreement. On the second trial a jury was 
waived, the cause submitted to the court, and a judgment 
rendered in favor of defendant Oberthier. The death of 
Catherine Harrison having been suggested, this second writ 
of error is prosecuted by the plaintiffs in error, T. R. and A. 
K. Mathis, as her legal representatives. The statement of 
facts is voluminous, and the testimony as to the alleged fraud 
very conflicting. |There was abundant testimony upon which 
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to have rendered a judgment in favor of either party. Upon 
a careful examination of the record it appears to us that the 
whole question is resolved into one of disputed facts. In 
such cases, and: particularly where the issue is one of alleged 
fraud, the judgment will not be disturbed unless for some 
manifest error of law. (Briscoev. Bronaugh, 1 Tex., 340.) 
In the case of Jordan v. Brophy, 41 Tex., 284, where the 
issue, as here, was both the want of capacity and fraud, it is 
said, that “it is well settled, when the court is substituted for 
the jury, its decision upon the facts has the same conclusive 
effect as the verdict of the jury.” And it is added, that “the 
only question for our consideration is, Does it appear from 
the record that the evidence before the court wil! not war- 
rant the judgment? Unless we can say that it is without 
evidence to support it, we cannot interfere with it ;”—citing 
several authorities. 

In the language of Chief Justice Marshall, quoted in above 
ease of Briscoe v. Bronaugh, “evidence which a court has 
heard may make an impression not always to be communi- 
cated by a statement of that evidence.” 

Under the practice and former decisions of this and other 
courts, whatever might have been our individual opinions 
had we presided below, as it does not appear that any error 
of law was committed, or that the judgment is clearly wrong, 
it is therefore affirmed. 

AFFIRMED. 





Tue Houston AND GREAT NorTHERN Rariroapd Co. v. W. 8. 
PARKER. 


1, PRACTICE—CHARGE OF COURT.—In an action against a railroad 
company for damages from backwater caused by an_ insufficient 
culvert in an embankment made by the railroad company,sit was 

the duty of the court to instruct the jury as to the law applicable 

to the case of injury to the property of an adjacent land-owner, 
growing out of the manner in which the railroad was constructed. 
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SAME—DILIGENCE—CARE.—In such case the railroad company was 
required to use ordinary care, in the construction of a culvert . 
under an embankment made in constructing its road, to provide 
against ordinary rains, but not against such extraordinary floods as 
would not reasonably be anticipated. 

3. ORDINARY CARE.—Ordinary care is such care as is usually exercised 
under like circumstances by men of ordinary prudence in their own 
affairs. In such case it requires that those floods be guarded against 
which would by such men be anticipated and provided for. 

4, NEGLIGENCE—PRACTICE.—IN the absence of a law, or of a settled 
rule of law, defining the acts which constitute negligence, it is a 
fact to be found by the jury. 

5. CASE APPROVED.-—Texas and Pacific Railroad Co. v. Murphy, 46 
Tex., 356, cited and approved. 

6. EXTRAORDINARY FLOODS.—Discussion of same as defense in such 
ease, and as to care in providing against them by a railroad company 
in constructing embankments and the necessary culverts to allow 
escape of water drainage. 

PRACTICE—GENERAL ISSUE.—That injury sued for was occasioned 
by a city bridge, and not from an insufficient culvert under an em- 
bankment made by a railroad company, can be proved in defense 
under the general issue in a suit against the railroad company for 
damages. 

8. LIABILITY IN DAMAGE.—lIf the railroad company had construeted, 
besides its embankment, and as part of it, a bridge upon the public 
street, the fact that the bridge was on the street and used by the 
public would not be a defense to an action for damages from the 
obstruction of the water and partly occasioned by the bridge. 

SAME.— That mill buildings injured by overflow from such back- 
Water are, partly situate upon the publie street or highway, is not 
a defense in an action against parties causing such overflow. 

10. VERDIcT.—It is preper in practice for a jury to itemize damages 

found upon several grounds of action submitted to them. 

11. SAME.—See verdict. held sufficient. 
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AppeaL from Smith. Tried below before the Hon M. H. 
Bonner. 
A careful statement of the case is given in the opinion. 


Jones & Henry, for appellant—In the first assignment of 
error it is stated that the court erred in that portion of the 
charge to the jury where the jury is informed, substantially, 
that the material issues in the case are made by the general 















H. & G. N. R. R. Co. v. Parker. [Tyler Term, 





Argument for the appellant. 





denial of the truth of the statements in the petition and by 
the plea of contributory negligence; and that this statement 
by the court to the jury in regard to the issues was calculated 
to mislead them, when, in fact, the pleadings show that there 
are three additional material issues: one, that the overflows 
that injured appellee’s mill property occurred during extra- 
ordinary rains or floods of water, and that appellant, in the 
construction of its embankmenf and culvert, was not required 
to provide against extraordinary, floods; another, that it was 
not the fault of appellant’s culvert that the water in the 
branch during extraordinary rains or floods of water over- 
flowed and injured appellee’s premises and machinery, but 
that it was caused by the bridge culvert that connects with 
appellee’s culvert becoming choked up by drift-wood and 
other material carried down the current of the branch; and 
that this bridge culvert is in one of the public streets of the 
city of Tyler, and that the bridge and its culvert belong to 
the city of Tyler; and the other, that if appellant is guilty of 
a nuisance in the erection of its embankment and culvert, it 
is a legalized nuisance, and appellee is also guilty of a nui- 
sance by extending his mill buildings into two of the public 
streets of the city of Tyler; and that appellant exercised its 
nuisance in a legal and proper manner; and that appellee 
being in pari delicto with appellant, appellant is not respon- 
sible to appellee for any damages resulting to him from 
appellant’s nuisance. 

If the three issues ignored by the court in the charge are 
in fact made by the pleadings, (and there can be no doubt, as 
we think, of that fact,) the court could properly have ignored 
them only in the absence of testimony sustaining or tending 
to sustain them. (Counsel discussed testimony on these 
issnes. ) 

The second and seventh assignments of error will be con- 
sidered together. The second assignment complains of a 
supposed error in a portion of the charge of the court, where 
the court says, substantially, that appellant was not bound so 




















1878.1 H. & G.N-R.R. Co. v. Panxer. 





Argument for the appellant. 





to construct its eu bankment and culvert as to provide against 
extraordinary floods of rain, unless they could be. foreseen 
and anticipated by the usual engineering skill of its engineers 
in constructing embankments and culverts. The first objec- 
tion to this portion of the charge is, that the court, having pre- 
viously, in the charge, announced to the jury that there were 
but two issues before them,—one raised by the general de- 
lial, and the other by the plea of contributory negligenece,— 
this portion of the charge was abstract and impertinent to 
the case, it being impossible to present such an issue in any 

1 special plea in confession and avoidance. 
The appellant, to avail himself of the defense that appellee’s 
mill property was overdowed by an extraordinary flood, 
against which it was not required to provide in the construe- 
tion of its embankment and culvert, was compelled to put 
in a plea confessing the fact of the overflow, but denying its 
responsibility for its consequences because the overflow was 
occasioned by an extraordinary flood, against which appellee 
was not required to provide. In no other way could this 
issue be raised. 

The second objection to tais portion of the charge is, that 
the qualifying words in it vitiate it when applied to cases of 
injury to property. If it had been a case of injury to a human 
being, then the portion of the charge to which we object 
would have been proper and legal. (See Shear. & Red. on 
Neg., sees. 444, 445, and cases referred to in the notes.) In 
the cases referred to the injuries done were to human beings. 
It is only in such cases, as we understand the law, that dan- 
gers which might reasonably be expected to occur, though 
rarely, are required to be guarded against. In such cases the 
utmost care is required; but in cases involving injuries to 
property ordinary care is alone required. (Shear. & Red. 
on Neg., sec. 24.) As to the law of the liability of railroad 
companies for negligence resulting in injury to property, see 
Pierce on American Railroad Law, pp. 311-315; and as to 
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liability for negligence resulting in injury to a human being, 
see pp. 469-476. 

In one case ordinary care is required, as has been seen, 
and in the other the utmost care. The portion of the charge 
objected to, though in a case involving injury to property, 
requires of a railroad company the utmost care, and is there- 
fore erroneous. 

The true rule in cases involving injury to property by rea- 
son of insufficiency of a culvert to pass extraordinary floods 
of water without obstruction, is that laid down in the cases 
of Pittsburg, Fort Wayne and Chicago Railroad Co. v. Gille- 
land and same company v. McClinton, 56 Penn., 445, to wit: 
that a railroad company is not bound to provide sufficient 
culverts to pass extraordinary floods, although not unprece- 
dented. In the facts of these cases and the case before the 
court there is a good deal of analogy, and we think the 
authority afforded by these cases couclusive of the correct- r 
ness of our view: that a railroad company, in the construction 
of its culverts, is not required to provide against extraordinary 
floods where there is injury to property, and not to human 
beings. Tq procure the correction of the error in the por- 
tion of the charge on the subject of extraordinary floods, 
appellant asked the court to give the first, second, and sixth 
special charges to the jury. The gist of these charges is, that 
if appellant’s road was constructed by legislative authority, 
and its culvert and embankment had been constructed in a 
skillful and scientific manner, and the culvert had capacity 
to carry off the water in the branch at all times except dur- 
ing extraordinary floods, and the flood that injured appellee’s 
property was an extraordinary flood, and the jury was satis- 
fied from the evidence in the case of the truth of these facts, 
they would find for appellant —a railroad company not being 
required, when built under a charter, to provide in the con- 
struction of its culverts against the effects of extraordinary 
floods. 

These charges are, as we think, in harmony with the two 
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Pennsylvania cases on the subject of extraordinary floods, in 
cases of property, before referred to. They were fully war- 
ranted by the evidence in the case, and ought to have been 
given in charge to the jury. In a case like this, where the 
defense is that the injuries complained of were the result of 
backwater occasioned by an extraordinary flood, the question 
for the jury is, Was the flood doing the injury an extraordi- 
nary flood? The jury, therefore, had nothing to do with the 
question whether the appellant might not have provided in 
the construction of its culvert against the consequences of an 
extraordinary flood. It was not required to do so in this case, 
the injury being to property, according to the law laid down 
in the Pennsylvania cases, supra. * * * 

The eighth assignment of error is that the court erred in ‘ 
refusing to give the seventh special charge asked by appellant. 
That special charge is, substantially, that to entitle the appel- 

A lee to recover he must, among other things, prove, as he had 
alleged, that the land overflowed was his property, and that 
he was not entitled to recover for damages sustained by prop- 
erty situated in a public street of the city of Tyler. 

‘The assignment of error points out specifically why the 
court erred in refusing this charge. The reason assigned 
is, that there was evidence to show that a considerable por- 
tion of appellee’s property alleged to have been overilowed 
and injured in consequence of the insufficiency of appellant’s 
culvert was situated in two of the public streets of the city of 
Tyler, and no evidence that appellee had obtained permis- . 
sion of the municipal authorities of said city to place his 
property in said streets. 

The ninth assignment of error specifically complains of 
error in the refusal of the court to give the third special 
charge asked by appellant.. This charge was based upon the 
proposition, that if appellant had been guilty of a nuisance 
in the erection of its embankment and culvert, it was a legal- 





ized nuisance; and if appellee had erected portions of his 
inill buildings in two of the public streets of ‘Tyler without 
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showing any right to do so, that he was likewise guilty of a 
nuisance, and therefore in pari delicto with appellant; and 
. that unless he had shown that he had been injured by appel- 
lant’s illegal or improper use of its nuisance he had no right 
to recover damages of appellant. This issue, we think, 
though not presented by a distinct special plea, is presented 
in that portion of appellant’s answer in which it is asserted 
that appellant had legislative authority to construct its road, 
and that appellee’s mill buildings were in the streets of the 
city of Tyler; and by the portion of appellee’s pleadings in 
which appellant’s embankment and culvert are stated to be a 
gnored 
by the court in its charge. It was nevertheless an issue in 
the case, and not without evidence to support it. 

The tenth assignment of error is that the court erred in 
refusing to give the special charges asked by appellant on 
the subject of contributory negligence. The fourth is, sub- 
stantially, that if any article of machinery or other property 
was injured by being overflowed, and if by proper and timely 
care and attention the injury to the same could have been 
lessened or removed, it was appellee’s duty to have given his 
said machinery and other property sach attention, by him- 
self or by his agent in charge of the same; and if appellee or 
his agent did not give proper attention to the preservation of 
the same, he is not entitled to recover a verdict for the con- 
sequences of his own negligence, but only what it would have 
cost to have given proper attention to the same. The evi- 
dence on this subject is that appellee’s property was damaged 
by the flood of May, 1876; that it was overflowed, and that 
the water rose four feet eight inches high in his mill build- 
‘ings above the bottom sills, and submerged a large portion 
of his machinery, tools and implements of his business, and 
material, and that it subsided by the next morning after the 
evening that it occurred; that it occurred on Saturday even- 
ing, May 6, 1876, and that on Monday morning thereafter 
the brother of appellee, who was in charge of the property 


nuisance. This issue was, as has been seen, entirely i 
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at the time, and himself a mechanic, with two other me- 
chanics, examined the property and estimated the damages 
done to it by the flood; that they found the floor of the mill 
buildings covered with sand and water, and the machinery, 
tools and implements of business, and material in a damaged 
condition. The testimony shows that the property continued 
in its damaged condition, without any effort to clean and 
repair it, and that it was susceptible of being repaired and 
made almost quite as good as when new, but at a heavy 
expense. 

The law of contributory negligence clearly applies to such 
a state of case as that described in the fourth special charge. 
(See Shear. & Red. on Neg., sec. 598, and cases there refer- 
red to.) 

The fifth special charge is, substantially, that if appellee, 
knowing that appellant’s culvert was. insufficient to pass off 
the water of the branch, but would obstruct :t, and cause it 
to back and flood the adjacent ground, placed logs and cord- 
wood in such positions that the rise of the water would float 
the logs and cord-wood to the mouth of the culvert, and cause 
it to form a drift there, by which the escape of the water was 
largely retarded, and the flood increased to an extent causing 
greater damage to the plaintiff than would otherwise have 
occurred, such acts would constitute contributory negligence 
on the part of appellee, and that the jury should not estimate 
in their verdict any damages sustained by appellee under 
such circumstances. 

The evidence is that appellee knew from, experience and 
observation that whenever there were extraordinary floods 
of rain the culvert under the city bridge became choked by 
drift-wood. It further shows that the bridge culvert emptied 
the water into the railroad culvert, and that when the bridge 
culvert was choked the railroad culvert, though capable, did 
not discharge the quantity of water it otherwise would have 
done; that a part of appellant’s machinery was a saw-mill; that 
his buildings were within a-few feet of the edge of the branch, 
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and he had saw-logs, pieces of plank, slabs, and a plank fence 
near the branch, and a quantity of cord-wood not far from it. 
The evidence also shows that the railroad culvert was scien- 
tifically constructed, and had the capacity to carry off the 
water in the branch without obstruction, except during extraor- 
dinary floods; and that appellant always had the obstructions 
in the culverts removed after rains, and kept the culverts free 
therefrom. 

We think the fifth special charge is in harmony with the gen- 
eral rule on the subject of contributory negligence laid down 
by Shearman & Redfield on Negligence, see. 25, and the decis- 
ions there referred to in the notes. The rule is: “One who is 
injured by the mere negligence of another cannot recover at 
Jaw or in equity any compensation for his injury, if he, by his 
own or his agent’s ordinary negligence or willful wrong, prox- 
imately contributed to produce the injury of which he com- 
plains; so that but for his concurring and codperating fault 
the injury would not have happened to him, except where the 
more proximate cause of the injury is the omission of the other 
party, after becoming aware of the danger to which the for- 
mer party is exposed, to use a proper degree of care to avoid 
injuring him.” The appellee was certainly guilty of contrib- 
uting to his own injury, by having his saw-logs, plank, slabs, 
cord-wood, and other material lying about the branch, where 
it would be easily floated by the first hard rain that came into 
the mouths of the culverts, and thus choke them up so as to 
force the water back on his premises; and after having seen 
this repeatedly done by floods previous to that of May, 1876, 
when he received the injuries to his property. And the evi- 
dence utterly fails to show that appellant was guilty of a want 
of proper care to avoid injuring appellee’s property, after see- 
ing that it was liable to be injured by the bridge culvert be- 
coming obstructed during floods and forcing the water bacl¢ 
on appellee’s premises. We submit, therefore, that the court 
erred in refusing to give the fifth special charge asked by 
appellant. 
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The eighth special charge is, substantially, that if the proof 
shows that after defendant’s embankment was constructed 
appellee extended his buildings in the direction of the branch, 
and placed his machinery therein, knowing at the time if he 
did so that appellant’s culvert was too small to permit the 
water of the branch to pass off, and that the portion of the 
building so extended and the machinery so placed in the 
building would be injured, appellee would, by so acting with 
such knowledge, be guilty of contributory negligence, and 
not entitled to have any verdict against appellant for injuries 
sustained by reason thereof. 

The testimony of appellee, W. 8. Parker, shows that he 
extended his mill buildings towards the branch, and also on 
the east side towards the railroad embankment, alter the 
embankment had been constructed, and that he knew at the 
time the railroad culvert was being constructed that it was 
too small to pass off without obstruction the water during 
heavy rains, or, at least, that he said he knew it. Was it not 
then, contributory negligence in appellant so to extend his 
buildings and place his machinery in them, when, in his own 
language, he knew the railroad culvert was too small to pass 
off the water without obstruction during heavy rains, and 
that the inevitable consequence would be that the water 
would be backed on his premises and his property injured, 
especially when he kuew that the railroad had been built 
under legislative sanction, and, according to his own testi- 
mony, that the embankment and culvert had been scientifi- 
eally and skillfully constructed? We think it was; and that 
the special charge refused is in strict accordance with the 
general rule in regard to contributory negligence quoted, 
supra, from Shearman & Redfield on Negligence; that it was 
warranted by the facts of the case; and that, therefore, the 
court erred in refusing to give it. 

The tenth special charge is, substantially, as follows: That 
to entitle appellee to recover in this suit he must have shown 
from the evidence that he has not by negligence contributed 
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to his own injury; and if the jury believe from the evidence 
that, having reason to expect that floods would be produced 
by appellant’s embankment which would overflow the floor 
of his buil dings, and if knowing or having reason to believe 
this he permitted his tools to lie about on the floor of his 
buildings, or that he placed on the floor of his buildings 
scales, material, machinery, &¢., not in use in said ee 
that it would be contributory negligence, and he would no 

be entitled to damages for injuries to such articles so a 

The eleventh assignment is that the court erred in refus- 
ing to give the ninth special charge asked by defendant, and 
states specifically the grounds or reasons why the court so 
erred. 

This charge was asked by appellant on the hypothesis that, 
to entitle appellee to recover damages of appellant in this 
suit, he must have shown by the evidence in the case that he 
was damaged by an unlawful obstruction of the water of the 
branch by appellant’s embankment and culvert; but that if 
the evidence in the ease showed that appellee’s damage was 
occasioned by the mouth of the bridge culvert becoming ob- 
structed by drift-wood, and that the bridge and its culvert 
were the property of the city of Tyler, and controlled by said 
city, that the city of Tyler, and not appellant, was responsible 
to appellee for injuries to his property by the water of the 
branch being forced back and made to overflow his premises, 
if any person was so responsible to him. 

The evidence clearly shows that when appellee’s premises 
were overflowed and his property damaged by the flood 
in May, 1876, the mouth of the bridge ‘culvert was very 
much detracted by logs, bridges, gates, planks, cord-wood, 
and various kinds of material that had been earried by the 
flood down the branch; and that in consequence of it the 
railroad culvert did not discharge the quantity of water, by a 
good deal, that it has the capacity to discharge. 

The fourth assignment of error is that the court erred in 
submitting to the jury special issues; in not directing them 























1878.] H. & G. N. R. R Co. v. Parker. 





Argument for the appellant. 





that if they found for the appellant they must say so by a 
general verdict, before finding under the special issues; but 
that, if they found for appellant, they must say so by a gen- 
eral verdict, and that in the latter event they should not 
consider the special issues at all. 

The decision in the case of Darden v. Matthews, 22 Tex., 
325, seems to support the view that in this case there should 
have been a general verdict for the appellee or for the appel- 
lant. 

We think a general finding was necessary in this case, 
because the suit is for damages on account of injuries occa- 
sioned by a nuisance, and to abate the nuisance; and the 
evidence in the case shows the Houston and Great Northern 
Railroad to have been constructed under a charter granted 
by the State of Texas; and one of the principal defenses of 
appellant is that its culvert was constructed in the most 
skillful manner, with capacity to discharge the water in the 
branch except during extraordinary floods of rain, and that . 
appellant in its construction was not required to provide 
against such floods of rain. 

The question-of negligence in the construction of the cul- 
vert is, therefore, the fundamental question in the case. 
(Wood on Nuisances, pp. 136, 137, 533.) 

So it seems to us that the court erred in not instructing 
the jury before considering the special issues to find either 
for appellee or for the appellant. 

The fifth assignment¢ is that the court erred in the mode of. 
submitting special issues to the jury, in not submitting the 
facts necessary to establish thé appellee’s course of action, or 
the defenses of appellant under the issues joined, to the jury, 
an in not requiring the jury to find whether the facts thus 
submitted to them were true or false, so that the judgment 
of the court might be rendered for appellee or for appellant, 
according as the facts thus submitted to the jury might be 
found by them, instead of submitting to them the conclusions 
to be deduced from the facts, as was done. The jury, where 
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special issues are submitted to them, are required in their 
findings to declare the facts proved. (Paschal’s Dig., art. 
1469.) If this is required of the jury, otght not the court, 
in submitting special issues to the jury, to state plainly the 
facts that they are required to declare have been proved to 
them? We think so; and submit that the court erred in 
not so stating the facts to the jury that they are required to 
declare have been proved to them. 


Robertsons § Herndon discussed carefully the facts, and 
-eited Gray v. Harris, 107 Mass., 492; Mayor, &c., of New 
York v. Bailey, 2 Denio, 433; Angel on Water-Courses, sec. 
836; Texas and Pacific Railroad Co. v. Murphy, 46 Tex., 
356. 


Goutp, Assocrats Justice.— Parker, the owner of mill 
buildings, with mill, gin, and machinery of various kinds, 
and of the lot in the city of Tyler on which they were situ- 
ated, sued the railroad company for damages thereto and to 
his business, alleged to have been occasioned by an embank- 
ment and. insufficient culvert erected across a branch, by 
reason whereof the water in the branch was obstructed and 
caused to overflow and damage said lot, mill, and machinery. 
In the answer defendant alleged that the culvert was con- 
structed in the most skillful and scientific manner, with a 
capacity to carry off the water of the branch during ordinary 
freshets; that the premises of plaintiff had never been over- 
flowed except during extraordinary floods of rain; and that 
for injury from such floods défendant was not responsible. 
The answer also states that “immediately above said culvert 
and across said branch the authorities of the city of Tyler, cr 
some other persons to defendant unknown, have constructed 
from bank to bank a solid plank bridge, with an opening 
under the same, through which the water must pass before 
it reaches the culvert”; that the opening under said bridge 
was narrower and of less depth than the opening of the eal- 
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vert, and that therefore the bridge, during very heavy rains, 
caught drift-wood, obstructing the flow of water thereunder, 
and throwing it back towards plaintiff’s premises. The an- 
swer charged plaintiff with various acts of contributory neg- 
ligence, and also charged that his buildings were in part in 
the public streets of the city of Tyler, claiming that he was, 
therefore, himself guilty of a nuisance, and could not, for that 
reason, recover of defendant. 

The evidence showed that previous to May 6, 1876, the 
water from the branch came into the plaintiff’s mill several 
times; but on that day there was a very heavy rainfall, 
and the water of the branch was backed up by the embank- 
ment so that it was five or six feet deep in the mill, doing 
much damage. There was much evidence as to whether 
this was an extraordina”¥ rain or not, most of the witnesses 
so designating it, although there was also evidence by some 
witnesses of other rains at Tyler as heavy or heavier. On 
behalf of the plaintiff, witnesses who knew the branch testi- 
fied that they warned the engineer, when constructing the 
culvert, that it was insufficient. On the other hand, a scien- 
tific engineer who had examined the surface drained by the 
branch testified that the culvert was constructed “scientifi- 
sally, properly, and correctly,” and that its capacity to carry 
off ordinary rainfalls was ample. There was much evidence 

.as to overflows of the branch before and after the embank- 
iment, as to contributory negligence on the part of the plain- 
tiff, and as to drift caught by the bridge. The evidence is 
that this bridge was constructed when the culvert was made 
by the railroad hands, utdér the supervision of its engineer, 
for the convenience of the public and the railroad; the tes- 
timony of one witness being that it forms no part of the 
railroad, but is in the public street of the city, and, as he 
believed, belonged to the city. 

The charge of the court was very full. In the outset the 
jury are told that the material issues for their consideration 
arose under the general denial and the defense of contribu- 
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tory negligence. After some general instructions, to the 
effect that plaintiff must prove that the damage was the 
proximate result of overflows caused by the embankment 
and defective culvert, and explaining that this means such 
result “as men of ordinary experience and sagacity could 
foresee would have happened in the natural order of things, 
under the peculiar surrounding circumstances,” the court 
says: “The grant of power to the defendants to construct 
their railroad included the right to make such embankments 
as were proper for its prudent construction. It was the duty 
of the defendants to provide sufficient culverts through said 
embankment for the proper escape, so as to prevent any un- 
necessary injury to the adjacent land-owners, of such waters 
as would be occasioned by the ordinary rainfalls and freshets 
incident to the particular section of country in which they 
are constructed. They, however, were bound to provide 
against such damages-only as could have reasonably been 
foreseen, and would not have been guilty of such culpable 
negligence as to make them responsible in damages if they 
failed to provide against such extraordinary floods and other 
accidental casualties as could not have been reasonably antic- 
ipated by men of the ordinary engineering skill and sagacity 
required in the prudent construction of such railroads gen- 
erally.” The defendant asked instructions to the effect that 
the railroad was not required to constract culverts of suffi- 
cient capacity to carry off extraordinary floods of water after 
an extraordinary rainfall. 

Evidently the principal question in the case was that of 
negligence in the construction of the tulvert. It was for the 
court to instruct the jury as to the law of negligence applica- 
ble to the case; that is, applicable to a case of injury to the 
property of an adjacent land-owner growing out of the man- 
ner in which the railroad was constructed. The charge as 
given embodies the correct rule, holding the railroad to the 
exercise of ordinary care, which would evidently require it 
to provide against ordinary rains, but not against such ex- 
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traordinary floods as could not reasonably be anticipated. 
(Shear. & Red. on Neg., sec. 445; Blyth v. Birmingham, 11 
Ex., (TH. & G.,) 781.) Ordinary care is such care as is usually 
exercised under like circumstances by men of ordinary pru- 
dence in their own affairs. It is but an attempt at a further 
explanation of this rule to say that it requires those floods to . 
be guarded against which would by such men be foreseen 
and provided for. Ifthe court had given the charges asked 
it would have violated the rule laid down by this court in 
T. and P. R. R. Co. v. Murphy, 46 Tex., 356, that negligence, 
in the absence of a law—or, perhaps, it might be added, of a 
settled rule of law—defining the acts which constitute it, is 
a fact to be found by the jury. It is true that counsel cite 
one case in which the court seem to recognize it as a rule 
of law that in the construction of culverts railroads are not 
bound to provide against extraordinary floods. ( Pittsburg, 
Fort Wayne and Chicago Railroad Co. v. Gilleland, 56 Penn., 
445.) It appears from another case in the same volume that 
the courts of Pennsylvania have adopted a different rule from 
that just stated as adopted by this court, and incline to make 
negligence a question of law instead of a question of fact. 
(Pittsburg and Connellsville Railroad Co. v. McClurg, 56 
Penn., 294.) Evidently, however, in the case cited by coun- 
sel, the court intends by extraordinary floods those which are 
so unusual that they could not be “expected”; for they say: 
“Being extraordinary, neither second nor third could be 
expected more than the first.’ Thus understood, that case 
agrees with the charge as given. But, without some further 
qualification, the expression “extraordinary flood” or “ex- 
traordinary rainfall” is indefinite, and conveys a meaning 
varying with the connection in which it is used. What 
would be an extraordinary flood in one latitude might not 
be so in another. Are floods extraordinary because they 
may not be expected annually? If not, how infrequent 
must be the recurrence to make them extraordinary? If 
once in two or three or five years such floods may be expect- 
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ed, are they so extraordinary that no provision would be 
made against them by men of ordinary prudence, no matter 
how large the amount of property endangered, or how cer- 
tain its destruction when such floods do come? In the vicin- 
ity of a city, or elsewhere where a large amount of property 
is liable to be destroyed, are not railroads and individuals, in 
common prudence, called on to use precautions “in propor- 
tion to the extent of the injury which will be liable to result,” 
and to provide against floods, although they do not ordinarily 
recur annually? (107 Mass., 492.) These are questions of 
fact for the jury, not of law for the court. For this reason, 
and for the further reason of its indefiniteness as a legal 
proposition, the court did not err in refusing the qpconage: 
asked. We think that this, the main issue in the case, was 
fairly submitted to the jury. 

It is claimed that the court erred in telling the jury that 
the material issues for their consideration arose under the 
general denial and the defense of contributory negligence, 
thereby, it is said, withdrawing from the jury, amongst other 
issues raised by the pleas of defendant, the issue that the 
overflow was caused by a bridge constructed by the city of 
Tyler or by some one else. This defense was, we think, avail- 
able under and embraced in the general denial. It did not 
confess and avoid the matters charged in the petition, but 
amounted to a denial that the overflow was caused by an 
insufficient culvert. The court charged that the plaintiff must 
prove that the “ damage was occasioned, as the natural prox- 
imate legal result of overflows caused by the embankment 
and alleged defective culvert of defendants through the same, 
by reason of having been improperly constructed.” If the 
jury believed that this overflow was caused by a bridge con- 
structed by the city of Tyler or by some third person, they 
would, under this charge, find for defendant. The court did 
not err in that part of the charge, because the defense did 
arise under the general denial. But, whether it did or not, 
it devolved on the defendant to ask of the court such instruc- 
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tions as could properly direct the attention of the jury to this 
issue. The instruction asked by him on this subject is as fol- 
lows: “That to entitle plaintiff to recover in this action, the 
proof must show that his damage, if any has been sustained by 
him, was occasioned by an unlawful obstruction of the water 
of the branch by the embankment constructed by defendant 
for its road-bed; and if the proof shows that the obstruction is 
caused by a bridge on a public street of the city of Tyler, 
occasioned by the collection of drift-wood by said bridge, 
the defendant is not liable for such obstruction, unless the 
proof shows that said road bridge is owned or controlled by 
defendant for the purpose of operating its road-bed under its 
charter; and defendant is not, unless it so owns and controls 
said bridge, liable for any obstruction occasioned by said road 
bridge, notwithstanding the said bridge may have been con- 
structed by the hands who constructed the railroad, and 
notwithstanding said bridge may have been paid for or con- 
structed by or under the direction of Col. Noble, an engineer 
of the railroad.” The substance of this charge is that the 
railroad was not responsible on account of the bridge unless 
they owned and controlled it. As a legal proposition this is 
not correct. A person erecting a nuisance in a public street 
is liable civilly for all the consequences. (Wood on Nuisan- 
ces, secs. 268, 269, 271.) Again, “The fact that the injury 
was caused by the joint negligence of the defendant and a 
stranger is, of course, no defense.” (Shear. & Red. on Neg., 
sec. 46, citing Harrison v. Great Northern Railroad Co., 
3 Hurlst. & C., 231.) If the bridge was erected by the rail- 
road as a part of its culvert, although placed in a public 
street, so that it would become the property of the city, the 
railroad would not thereby be relieved from responsibility 
therefor. The court committed no error of law in refusing 
the instruction asked, nor do we see any reason to believe that 
the defendant suffered any substantial injury by the failure 
of the court to call the attention of the jury to the issue as to 
the bridge. The evidence shows that it was consiructed by 
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the railroad, connected immediately with the culvert, and 
might well be regarded as a prolongation thereof; and, fur- 
ther, that its opening is larger than that of the culvert proper, 
and its capacity to discharge water consequently greater, and 
the evidence fails to show that it increased the danger of the 
culvert becoming obstructed by catching drift-wood. 

In regard to the defense that the plaintiff’s mill was itself 
a nuisance, being in part on the street, we will only say that 
if, by reason of inaccurate measurement in laying off the city 
or subsequently, he was misled and placed his buildings so 


that they encroached five or six feet on the street,—or, rather, 


on the yround where by accurate admeasurement the street 
would have been,—such a mistake, if mistake it be, would 
not, of itself, deprive him of remedy in ease of injury to his 
property, unless, as charged by the court, the plaintiff con- 
tributed to the injury “by placing his building on the publie 
street.” 

~The court charged the jury fully and correctly on the sub- 
ject of contributory negligence, and did not err in refusing 
further charges on that subject asked by defendant. 

The plaintiff sought damages for injuries done to his lot 
and buildings, for injuries to a large amount of machinery 
and other personal property, and for injuries to his business, 
by interruption thereof, caused by the overflow. The court 
instructed the jury as to the measure of damages under each 
of these heads, and, in obedience to instructions to that effect, 
they returned their verdict showing their finding on each 
ground, as follows: “ We, the jury, find for the plaintiff as 
damages to his real property the sum of ($1,298) twelve hun- 
dred and ninety-eight dollars. We, the jury, find for the 
plaintiff as damages to his personal property the sum -of 
($1,587.50) one thousand five hundred and eighty-seven dol- 
lars and fifty cents. We, the jury, find for the plaintiff as 
damages to his business the sum of ($414.95) four lupdred 
and fourteen dollars and ninety-five cents. N.C. Harris, 
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Foreman. Total damages, $3,300.45.—N. C. Harris, Fore- 
man.” 

Appellant treats this verdict as a finding on special issues, 
and objects that it is not a general verdict for the plaintiff, 
and that it does not declare the facts found by the jury under 
the special issues. We regard the verdict as a general ver- 
dict in favor of plaintiff, showing the amounts found under 
each head or distinct ground, and authorizing a judgment in 
favor of plaintiff for the aggregate sum. <A corresponding 
practice in cases where exemplary as well as compensatory 
damages are claimed is quite common, and has not only not 
been deemed to vitiate the verdict, but has been commended 
for adoption. 

We have not undertaken to discuss each assignment of 
error separately; but it is believed that we have disposed of 
the material questions raised thereby and discussed by coun- 
sel. As said by counsel, the fundamental question in the 
case was that of negligence. That was essentially a question 
of fact for the jury, and has been decided by them under a 
fair charge. The trial below appears to have been conducted 
with great deliberation and care, consuming over two weeks. 
Every possible defense appears to have been presented by 
counsel, and to have been urged, both there and here. The 
evidence is sufficient to support the verdict as to the general 
issue of negligence, and also as to the amount of damages 
found. Our opinion is that the record discloses no error 
authorizing us to reverse the judgment, and it is accordingly 


affirmed. 
AFFIRMED. 


[ Justice Bonner did not sit in this case.] 
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T. J. Farris et Au. v. J. M. Grupert. 


1. PROBATE SALE.—It is no valid objection to proceedings in the Pro- 
bate Court that they consist of an application for an order to sell 
part of a land certificate, order to sell land, report of sale of half in- 
terest in the certificate, and confirmation of sale. Said proceedings 
constitute a sale on payment of the purchase-money. 

2. EVIDENCE.—An application acted upon may be looked to, to explain 
an order made upon it for sale of property. 

3. DEED—DESCRIPTION.—If from the whole instrument the thing sold 
can be clearly and certainly identified, a misdescription in some 
parts of it will not invalidate a deed as a conveyance. 

4. RIGHT OF PART OWNERS OF LAND CERTIFICATE.—A sale of a part 
of a land certificate, (as, a half interest,) gives the vendee the right 
to locate such interest for himself, under the law allowing two sur- 
veys to be made upon a certificate. 


_5. IMPROVEMENTS IN GOOD FAITH.—Where defendant evidently knew 


of the existence of the title under which plaintiff recovered, before 
taking possession, and such title was evidently good, it is not error 
to refuse the value of improvements. 


AppEAL from Red River. Tried below before the Hon. 
Joseph Bledsoe. 

January 7, 1874, James M. Gilbert brought an action of 
trespass to try title in the ordinary form, in the District Court 
of Red River county, against Isham Farris, for a tract of three 
hundred and,twenty acres of land, “a part of the original sur- 
vey located and patented by virtue of the headright certificate 
for twelve hundred and eighty acres of land granted by the 


board of land commissioners of Red River county to the heirs 


of Joseph Farris.” The field-notes of the survey were also 


' given, 


Pending the suit Isham Farris died, and Martha Farris, his 
widow, and his children, Thomas, Newton, William, Robert, 
and Joseph Farris, were made parties. One W. H. Garner, 
a purchaser of Isham Farris of part of the tract, was made 
defendant. 

The defendants demurred, and pleaded not guilty and 
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limitation of three years. Garner suggested improvements 
in good faith under the statute. 

Plaintiff read in evidence patent for six hundred and forty 
acres to Joseph Farris; proceedings of the Probate Court of 
Red River county in the administration of estate of Joseph 
Farris; inventory of property, showing as the only property 
a claim for a twelve hundred and eighty acres certificate ; 
application to sell part of same; order of sale directing sale 
of land of the estate; report of sale of half interest in the 
certificate and order confirming sale; the administrator's 
deed to William T. Montgomery, the purchaser, for six hun- 
dred and forty acres of the headright certificate of Joseph 
Farris, deceased. 

Title deeds were shown from Montgomery down to the 
plaintiff. It was shown, also, that Montgomery located the 
six hundred and forty acres, part of which was in controversy, 
and claimed it during his life. 

There was a discrepancy between the number and date of 
the Joseph Farris twelve huudred and eighty acres headright 
certificate as given in the patent, and ir the deed of the 
administrator. 

The order of sale was objected to, because, ordering a sale 
of land, it was no authority to sell the certificate. 

The defendants proved that Isham Farris was one of the 
heirs of Joseph Farris, and had bought the interest of three 
other of the heirs; that he had insisted that the administra- 
tor’s deed was invalid, because he could prove that one of 
the purported witnesses to it had never signed it as witness, 
and that the signature was a forgery. He had counselled 
with attorneys about it. Ile took possession of the land in 
1872 and made valuable improvements, as did also defend- 
ant Garner on the part purchased by him. The deeds under 
which plaintiff claimed were on record before defendant 
entered upon the land. Garner testified that he thought he 
had a good title. 
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Judgment was rendered for the plaintiff and defendants 
appealed. 


Easton § Hodges, for appellants.—The discrepancies in the 
title exhibited by the plaintiff should have been explained in 
the petition. In absence of such explanation, the testimony 
to the errors in description and in explanation should have 
been excluded. 

The order of sale was made under the act of 1841, and 
purports to order the sale of land, and not a land certificate. 
In fact, according to the statement in the patent, this uncon- 
ditional certificate was not issued until January, 1846. It is 
true that the transcript sets out the date of certain certificates 
issued immediately preceding and succeeding the certificate 
under which the appellee claims. By the records of this land 
board, this was done on the 5th of July and 6th of Septem- 
ber, 1841; and it appears that on the 2d of August, 1841, a 
conditional certificate was issued to the heirs of Joseph Far- 
ris for twelve hundred and eighty acres of land. It also 
appears that on the 5th of September, 1842, a conditional 
certWicate for six hundred and forty acres was issued to the 
heirs of Joseph Farris; and we here call the attention of the 
court to the dates and numbers of these certificates. 

Now, it seems to us that the discrepancies in the dates, 
numbers, and quantity of land are important as a matter 
of evidence in a case of this sort. The inventory refers 
to twelve hundred and eighty acres of land. The petition 
for the sale calls it the headright certificate of the deceased. 
The order of sale is for so much of the lands, &c. The report 
of sale is a land certificate for six hundred and forty acres. 

The deed from John Morton, the administrator, to Wm. T. 
Montgomery is for one-half of a certificate, the headright of 
said Farris, number 814, second class, dated July 5, 1841, &c. 

None of these numbers or dates of the issuance of these 
certificates correspond with the dates and numbers of the 
‘ certificate upon which the patent is issued. 
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Our action of trespass to try title, as to petition, differs 
widely from all other actions known to our law or practice. 
The plaintiff is not required to state any facts except that he 
is the owner of the land, and that the defendant has ousted 
him, took possession, and has committed trespass thereon. 
In other words, the plaintiff is not required to set out his 
title, and the defendant has no notice from the petition on 
what title the plaintiff relies. IIe may, to be sure, examine 
the records of the county and learn what he may from them ; 
but then he is not assured that the title he finds there is the 
one on which the plaintiff relies. Hence, in this case, the 
pertineney of these exceptions and the error of the court in 
adimitting the evidence are made manifest. 

All that the petition says is that the land is “a part of the 
original survey located and patented by virtue of the head- 
right certificate for twelve hundred and eighty acres of land 
granted by the board of land commissioners of Red River 
county to the heirs of Joseph Farris, deceased.” 

Now, of what do the records—all the records of Red River 
county—inform the defendants? They tell them that a pat- 
ent was issued on conditional certificate number 237, issued 
on the 4th of October, 1838, and an unconditional (number 
53) was issued in January, 1846. They tind a conditional 
certificate for six hundred and forty acres issued to the heirs 
of Joseph Farris, and a conditional and unconditional certifi- 
‘ate for twelve hundred and eighty acres issued to the heirs 
of Joseph Farris, neither of which is of the date or number 
stated in the patent. They find that the administrator of 
Farris’ estate sold a six hundred and forty acres certificate to 
Wm. T. Montgomery, and that he made him a deed to the 
one-half of a certificate, &c., and that neither the date nor 
the number corresponds with the patent, nor does it corre- 
spond with the date or number of any certificate issued by the 
land board. 

We admit the full force of the maxim, certum est quod cer- 
tum redi potest; but can it be applied in a case like this so as 
23 
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to admit evidence the effect of which is to correct the mis- 
takes in the numbers, dates, and identity of the certificate 
under which the plaintiffs claim title, without some averment 
in the pleadings setting up such mistakes and discrepancy ? 

The principle that every material traversable fact must be 
alleged in order to admit the necessary proof has often been 
adjudicated in this court. (Mims v. Mitchell, 1 Tex., 445; 
Guffey v. Moseley, 21 Tex., 409.) 

In Barnes v. Hardeman, 15 Tex., 366, the plaintiff was not 
allowed to attack the defendant’s deed for fraud in the absence 
of a charge of fraud in the petition. The case of Pleasants x. 
Dunkin, 47 Tex., 353, admits 2 patent to be read in which there 
was a discrepancy in the date of the issuance of the Davis cer- 
tificate, because and only for the reason that the patent had 
been made an exhibit to the petition. JTlow different is this 
ease! Tere is a patent read without objection, but it was not 
an exhibit. Then the plaintiff proposes to connect himself 
with this patent by the proceedings of a Probate Court, and 
by a transfer to his remote vendor of a certificate, the date 
and number of which do not correspond with the patent, 
and he is permitted to do this without any averment of fraud, 
mistake, or accident. We think this is error, especially in an 
action of trespass to try title. 


Sims, Wootten 4 Chambers, for appellee, cited Soye v. Mav- 
erick, 18 Tex., 100; Melton v. Turner, 38 Tex., 81; Iludson 
v. Jurnigan, 39 Tex., 585; Bartlett v. Cocke, 15 Tex., 478; 
Poor v. Boyce, 12 Tex., 449; Vaughan v. Holmes, 22 Ala., 
593; Pleasants v. Dunkin, 47 Tex., 357; Simmons v. Blan- 
chard, 46 Tex., 270; Hollingsworth v. Holshousen, 17 Tex., 
44; Berry v. Wright, 14 Tex., 270; Bridges v. Cundiff, 45 
Tex., 441; Stanley v. Epperson, 45 Tex., 645; Fowler v. 
Stonum, 6 Tex., 70; Andrus v. Pettus, 36 Tex., 109; Burle- 
son v. Burleson, 15 Tex., 424; Sayles’ Treat., art. 184; Story’s 

tq. PL, see. 74; Paschal’s Dig., 5300; Houston v. Sneed, 15 


Tex., 310; Saunders v. Wilson, 19 Tex., 194; Dorn v. Dun- 
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ham, 24 Tex., 380; Powell v. Davis, 19 Tex., 382; Ragsdale 
v. Gohlke, 36 Tex., 286; 1 White’s Recop., 92. 


Moore, Associate Justice.—The objection to the reading 
of the administrator’s report of the sale of six hundred and 
forty acres of the certificate issued to the heirs of Joseph 
Farris, deceased, under which the land in controversy was 
surveyed and patented, was properly overruled. The only 
objection taken to it was that the order of the court aythor- 
izes the sale of land, and not a certificate for land. Where 
it is necessary to do so, we may, unquestionably, look to the 
application for the proper interpretation and understanding 
of the order made by the court upon such application. If 
we do so in this ease, we find that the administrator asked 
for an order to sell the certificate, or so much of it as might 
he necessary to enable him to pay the claims against the 
estate of the intestate, alleging in his application that the 
estate owned no other property, of any character or descrip- 
tion whatever, except said certificate. The court indicates 
its action upon this application by an order in these words: 

«This day came John Morton, administratot of the estate of 
Joseph Farris, deceased, and filed his report upon said estate, 
together with a petition for a sale of so much of the lands 
belonging to said estate as shall be sufficient to pay the debts 
against said estate, as prayed for in said administrator’s peti- 
tion. Therefore it is ordered by the court that said adminis- 
trator have leave to sell the same.” 

Now, looking at and considering the order of the court in 
connection with the report and application upon which it was 
made, we think there can be no hesitancy in saying that the 
court intended to, and did in fact, authorize a sale as applied 
for by the administrator; that, whether correctly or not, the 
court, or clerk by whom the entry was made, supposed the 
certificate entitling the estate to land might, in a broad and 
liberal sense, be regarded and spoken of ‘as the lands belong- 
ing to the estate.” But, be this as it may, it is clear from the 
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order that it was the property referred to by the administra- 
tor as belonging to the estate, and not something that it did 
not own, that leave was given the administrator to sell. If 
there was a defect in the order of sale, if the sale was ratified 
and approved by the court,—and to this no objection seems 
to have been made,—the title of the purchaser cannot be 
brought in question on this account in a collateral proceed- 
ing. (Williams v. Childress, 25 Miss., 78; Freeman on Void 
Judgment Sales, sec. 11.) 

The court did not err in admitting in evidence the deed 
from the administrator of Farris’ estate to W. 'T. Montgom- 
ery for the interest in or portion of the certificate purchased 
by him. The legality of the sale and validity of the pur- 
chaser’s title were not dependent upon the accuracy of the 
recitations of the date and number of the certificate given in 
the deed for the description and identity of the certificate 
sold and conveyed to him by the administrator. The subject 
of sale was one-half of the certificate issued to the heirs of 
Joseph Farris, deceased, by the board of land commissioners 
of Red River county. A title to a certificate certainly passes 
by a deed otherwise identifying it, though neither its number 
nor date is mentioned. Although the deed may in these re- 
spects improperly describe the subject of the sale, if from the 
whole instrument the certificate intended to be conveyed 
‘an be clearly and certainly identified, it is all that is re- 
quired. Unless the deed was void, it was certainly admissi- 
ble in evidence to prove title in the grantee. 

When one person owns the entire certificate he may have 
two separate surveys made upon it. If the owner sells one- 
half of a certificate before the location of any part of it he 
must be held to have authorized the location by the pur- 
chaser of his interest in a single survey. It would be un- 
reasonable to hold the purchaser bound to incur the expense 
and trouble of locating and procuring patent upon the entire 
certificate to make available his portion of it. Nor would it 
be just or proper to say that he could bind the owner of the 
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other part of the certificate by a location which might be 
valuable to him, but worthless to any one else. 

The improvements made upon the land by appellants ap- 
pear, from the statement of facts, to be large and valuable. 
But we cannot say that the court below erred in not allow- 
ing them compensation for them. Isham Farris, the original 
defendant and father of appellants, seems to have been fully 
informed of the nature and character of appellee’s title before 
he went upon the land. He did not impeach or question 
appellee’s title upon the ground of objections urged against 
it by appellants. These objections seem to be altogether an 
after-thought. 

The judgment is affirmed. 

AFFIRMED. 





GuILForD Pitman vy. Epwarp II. Henry. 


A PURCHASER at a sheriff's sale, under an order enforcing the vendor's 
lien in his own favor, brought an action of trespass to try title 
against a vendee of the defendant in execution, in possession of part 
of the tract under deed prior in date to the foreclosure proceedings, 
to which he was not a party. ‘The defendant pleaded his title to 
the part claimed, and disclaimed as to the balance. The plaintilf, 
by amendment, set out the facts of the original sale to the vendor 
of defendant, asked judgment for a balance of purchase-money due, 
and an order of sale against the land: Jleld— 

1. Under the pleadings, the purchase-money note was properly 
allowed in evidence. 

2. The foreclosure proceedings were not admissible against 
defendant. 

3. That defendant could not claim the benefit of the doctrine 
of estoppel against the after-aequired title, based upon the en- 
forcement of the vendor’s lien by the original vendor. 

4. The proceedings to judgment were erroneous for waut of 
the necessary parties. <All parties to the original judgment set 
aside were necessary. 

5. The defendant in the judgment having died, the heirs of the 
first vendee (defendant’s vendor) were necessary parties. 


* 
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Apreat from Rusk. Tried below before the Hon. A. J. 
Booty. 

This was a suit originally instituted on May 20, 1874, by 
appellee, Edward II. Henry, as plaintiff, against appellant, 
Guilford Pitman, as defendant, in the usual form of trespass 
to try title, for three hundred and fifteen acres of land. 

The defendant answered by general exception, general de- 
nial, disclaimed as to two hundred and eight and one-half 
acres of the land sued for, and as to the remainder pleaded 
the statute of limitations of three, five, and ten years, and 
specially deraigned title to the one hundred and six and one- 
half acres of the land claimed by him, as follows: 1. By deed, 
with general warranty of title, to said three hundred and fif- 
teen acres of land, made by the plaintiff to Lewis I. Carver, 
reciting the consideration of $900 to have been paid, of date 
September 29, 1859, recorded November 1, 1859. 2. By 
deed, with general warranty of title, to said one hundred and 
six and one-half acres of land, made by the said Lewis H. 
Carver to defendant Pitman, reciting the consideration of 
$375 to have been paid, of date January 6, 1860, recorded 
November 1, 1871. 

Defendant further pleaded that he was an innocent pur- 
chaser for a valuable consideration, without notice, of the 
said land claimed by him. 

It was agreed that both parties claimed under said Lewis 
Ii. Carver as a common source. 

The testimony shows that the consideration of said deed 
from plaintiff to Carver was $900, of which $500 was paid 
down, and for the remainder, of $400, the note of said Carver 
was given to plaintiff, due on November 1, 1860; that said 
consideration of $375 for the deed from Carver to the defend- 
ant was paid on delivery of the deed; that defendant went 
into possession of the land claimed by him at the date of 
his deed, January 6, 1860, and has since remained in pos- 
session of the same, cultivating, using, and enjoying the 
same, and paying taxes thereon. The testimony was con- 
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flicting as to whether the defendant, at the date of the pur- 
chase by him, had notice of the vendor’s lien for the $400 
unpaid, 

By amended petition, filed January 18, 1877, the plaintiff 
virtually abandoned his action of trespass to try title, (and 
which, in argument in open court, counsel admitted was not 
then relied upon,) and sought to subject said land to the 
vendor’s lien for said $400. In this amended petition the 
plaintiff alleged, substantially, that the said Lewis IT. Carver 
having departed this life, plaintiff recovered judgment, on 
the 11th of August, 1871, against his heirs for the suin of 
$776, principal and interest of said note, and enforcing the 
vendor’s lien on said three hundred and fifteen acres of land; 
and for execuiion against said heirs for any remainder, to be 
levied on any property in their hands belonging to the estate 
of said Lewis II. Carver; that under order of sale on said 
judgment the plaintiff, on November 7, 1871, purchased the 
whole of said land, including that claimed by defendant, for 
the sum of $267.50. 

The -plaintiif, in said amended petition, prayed that in the 
event he could not recover the land on his original petition, 
the same be again sold to enforce his vendov’s lien. 

The defendant Pitman was not made a party to said suit 
against said heirs of Carver, and they were not made parties 
to this suit. To said amended petition the defendant, both 
by special exception and answer, set up the statute of limita- 
tion of four years against said claim of plaintiff, upon which 
he sought to enforee the vendor's lien. 

Ou August 8, 1878, this suit came on for trial, was sub- 
mitted to the court, and judgment was rendered for plaintiff 





establishing as due trom said heirs of Lewis I. Carver the sum 
of $1,205.40, setting aside the first sale as to the said defend- 
aut, and enforcing the vendor’s lieu on the whole of said 
three hundred and fiiteen acres of land to pay said amount 
and costs of both said suits. The defendant Pitman appealed. 


The errors assigued are given in brief of appellant. 
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W. W. Morris, for appellant. 

I. The court erred in overruling appellant’s exception to 
the amended petition. 

The amendment shows on its face that the writing sought 
to be enforced was barred by the statute of limitations, its 
date being September 29, 1859, and due November 1, 1860, 
and the amendment bringing it on the record was filed Jan- 
uary 18, 1877, more than four years. 

If. The judgment and proceeding thereon named of Hen- 
ry v. Carver’s Heirs, the sale of the land under that proceea- 
ing, and purchase by appellee at sheriff’s sale of the iden- 
tical land which he again seeks to sell for the enforcement 
of the lien claimed by the same debt,is the object of said 
amendment, and cannot be sustained. Henry cannot enforce 
his vendor’s lien but once on the same land with the same 
debt. 

The writing as purchase-money for the land beihg barred 
by prescription, the lien is gone. (3 Pars. on Cont., 289.) 

III. The court erred in overruling appellant’s objections 
to the bond or obligation of Lewis H. Carver, given for the 
balance of the purechase-rmoney for the land, because it is 
shown by plaintiff’s amended petition and proof to be barred 
by the statutes of limitations. 

IV. The court erred in overruling defendant’s objection 
to the reading in evidence the proceedings and judgments 
in favor of E. Henry against the heirs of Lewis II. Carver, 
because appellant’ Pitman was not a party to said proceeding 
and judgment, and because the judgment is against the heirs 
of Carver, and because defendant Pitman was in no manner 
liable on said judgment. (Byler v. Johnson, 45 Tex., 509; 
Carter v. Attoway, 46 Tex., 109; Preston v. Breedlove, 45 
Tex., 47; Gould v. West, 32 Tex., 353.) 

V.. The court erred in admitting in evidence as a mum- 
ment of plaintiff’s title the sheriff’s deed for the land sued 
for, because said deed recites Lewis H. Carver as defendant 
in the judgment to support said deed. 
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VI. The court erred in that part of its judgment setting 
aside the sheriff’s sale heretofore made as to defendant Pit- 
man, because there are no pleadings to justify such action, 
because of no notice, because the court could not thus legally 
interfere with a previous sale and vested right, and because 
such proceeding is irregular and void. 

VIL. The court erred in its decree enforcing a supposed 
lien against appellant Pitman, when the identical land had 
been before sold on a lien claimed against L. H. Carver for 
the same debt, and said land bought by Ilenry. 

VIL. The court erred in giving judgment in favor of ap- 
pellee Henry against appellant Pitman, in the teeth of his 
covenant with warranty to L. I. Carver for absolute title in 
fee, and covenant to the same extent from Carver to Pitman, 
with no proof of any liability from Pitman to Henry to sus- 
tain said lien; and because there was no proof of a contract 
in writing, under the statute of frauds; the contract or obliga- 
tion from Carver to Henry being barred by the statute of lim- 
iiations. 

IX. The court erred, as it is apparent on the record and 
as shown in the bill of exceptions, because the court decreed 
a sale of the land with nothing due from Pitman to plaintiff 
Henry, but for a debt due the estate of Carver; because said 
judgment violates the statute declaring the manner of en- 
forcing by decree the vendor’s lien on land, which contem- 
plates a debt due from the defendant; and because the Dis- 
trict Court had no right or jurisdiction to decree an order to 


sell said land, or thus deal with the estate of Carver, he hav-. 


ing died, and the jurisdiction over his estate belonged to the 
County Court. (Paschal’s Dig., art. 1480.) 

X. The court erred in admitting the sheriff’s deed and rec- 
ord of the ease of appellant against the heirs of L. TH. Carver, 
thereby sustaining the appellant’s title to the land in question, 
because Carver, the vendee of appellee, and appellant, the 
vendee of Carver, held the land by absolute deed, with cov- 
enants for title, long before the purchase of Henry at sheriff's 
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sale as above, to wit, Henry to Carver in November, 1859, 
and Carver to appellant Pitman in January, 1860; and be- 
cause the after-acquired title by appellee Henry at sheriff's 
sale inured to the benefit of and vested in Carver as the ven- 
dee of Henry, and to appellant Pitman as the vendee of 
Carver. (Mays v. Lewis, 4 Tex., 88; Ackerman v. Smiley, 
ov Tex., 215; 4 Kent’s Comm., 98.) 


XI. The judgment is too vague to support the decree, be- 
judg , | 


- cause it shows no debt or liability by Pitman to Henry, and 


because it declares no vendor’s lien to be enforced. (Preston 
v. Breedlove, 45 Tex., 50.) Henry sold to Carver by absolute 
deed, with warranty title. He thereby waived his lien on 
the land. Tis warranty estops him from setting up a lien. 
To evict Pitman would give a right action on the warranty; 
but he is estopped by his deed that runs with the Jand. 

“The purchaser of an estate with warranty takes not only 
the equitable title of the vendor at the time of the sale, but 
also takes whatever title the vendor may afterwards acquire, 
whether by purchase or otherwise.” (Ackerman v. Smiley, 
37 Tex., 215; Mays v. Lewis, 4 Tex., 38; 4 Kent’s Comm., 98.) 


James H. Jones and Murtin Casey, for appellant. 

I. The exception to the plaintiff’s amended petition is gen- 
eral. He derives no benefit from his petition as one to try 
title. Has he alleged a suflicient cause of action by amend- 
ment? Can a purchaser of land, with notice of the pur- 
chase-money being unpaid by his vendor, held the land 
against the vendor of his vendor without paying the purchase- 
money? The plaintiff sued in trespass to try title, and 
amended, alleging the facts stated, down to the evidence of 
Everett, and charging Pitman with notice that the purchase- 
money was unpaid when he purchased from Carver. (Briscoe 
v. Bronaugh, 1 Tex., 326.) 

II. To be a purchaser bona-fide one must have purchased 
and paid the purchase-money without notice of the prior 
claims of others, and if he has such notice he is a mala-fide 
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purchaser, (Castro v. Illies, 22 Tex., 503; Humphries v. . 
Freeman, 22 Tex., 49, 50.) 

The credibility of conflicting evidence is a matter peculiar 
to the jury, and the verdict will not be disturbed because 
they may have erred. (Stewart v. Hamilton, 19 Tex., 101.) 
In this case at bar the judge was the jury. (See Jordan rv. 
Brophy, 41 Tex., 283 ; as to conflicting evidence, see 1 Stark. 
Ev., 518.) 

If. The promise of Carver in writing to pay Ilenry the 
balance of the purchase-money was changed to a debt of 
record, the judgment against the heirs of Lewis IL Carver. 

IV. Pitman was not a party to the undertaking of Carver 
to pay Henry the purchase-money for the land. 

V. When the justice of the case and the equitable rights 
of the parties require it, a previous sale by order of court 
may be set aside, and the same entire tract of land ordered to 
be sold again in several pareels. (Harrison v. Oberthier, 40 
Tex., 385; Rorer on Judicial Sales, see. 1081.) 


Bonner, Assoctate Justice.— There are several alleged 
errors assigned, some of which, under the present rules of 
practice, and which apply to this case, are too general to re- 
quire consideration. The others will not be considered in 
the order presented. 

The third and fourth errors assigned present as.error the 
admission in evidence of the note made by the said Lewis IL. 
Carver for the sum of $400 and the judgment of the court 
thereon against his heirs. 

In the suit as originally brought, as an action of trespass to 
try title, under former decisions of this court this judgment, 
the note having been merged into it, would not have been 
admissible in evidence against the defendant, as he was not 
a party thereto. (Preston v. Breedlove, 45 Tex., 47; Carter 
v. Attoway, 46 Tex., 110.) 

Under the amended petition, the action was changed from 
one of trespass to try title to an equitable proceeding to en- 
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force the vendor’s lien. In the case as then presented, we 
are of opinion, without deciding what should be its legal 
effect, that the testimony was admissible as part of plaintitf’s 
‘ause of action. \ 

The fifth alleged error raises the question of the admissi- 
bility of the sheriff’s deed to the plaintiff under the purchase 
by virtue of the order of sale, substantially, because of vari- 
ance between the same and the judgment against the heirs of 
Carver. 

This deed, although referred to in the bill of exceptions, is 
not set out in the record, either as an exhibit to the pleadings 
or as part of the statement of facts, and hence we cannot ad- 
visedly pass upon this objection. 

We do not think the alleged error assigned, is well taken, 
that the court should not have given judgment for the plain- 
tiff, because under his warranty title to Lewis Il. Carver the 
subsequently -acquired title of the plaintiff under the sale 
enforcing the vendor’s lien against the heirs of said Carver 
inured to the benefit of defendant, who also claimed under 
a warranty deed from Lewis II. Carver, vendee of plaintiff. 

Yhe principle, that to avoid circuity of action the after- 
acquired title of a vendor who conveyed with covenant of 
general warranty of. title will inure to the vendee and those 
claiming under him, does not apply where this after-acquired 
title is based upon the enforcement, in a proper case, of the 
lien for the purchase-money in favor of the original vendor. 

The alleged errors, substantially, that the court erred in 
setting aside the sherifi’s sale to piaintiff, made under the 
judgment, enforcing the vendor’s lien egainst the heirs of 
Lewis H. Carver, and ordering a sale of the land to again 
enforce the vendor’s lien, because there were no sufficient 
pleadings to authorize such a decree, we believe to be well 
taken. 

We are of opinion that, although a case might arise.in 
which it would be proper to set aside a former sale enforcing 
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the vendor’s lien, and order a new one, yet, to authorize | 
this, all the parties in interest should be before the court, and 
the necessary pleadings should be made. In a ease like the 
one now under consideration, where it is sought to establish 
by parol evidence the vendor’s lien against a subsequent pur- 
chaser who has been in possession of the land for years, by 
virtue of a legal title derived from and under the holder of 
this lien, the plaintiff, in the first instance, should by full 
and appropriate allegations set out proper grounds for equi- 
table relief, and should then sustain these allegations by 
clear and satisfactory evidence. 

The pleadings in this case were not sufficient to warrant 
the judgment rendered. As the cause will be remanded, we 
make no comment on the evidence adduced. 

We are further of opinion, that as the interests of the heirs 
of Lewis IT. Carver might be affected by the subsequent suit, 
they were necessary parties thereto. 

The question of stale demand was not raised by the plead- 
ings: and as no authorities have been cited in support of the 
plea of the statute of limitations of four years set up in reply 
to the amended petition, and as a bar to the claim for the 
vendor’s lien sought to be enforced thereunder, we give no 
opinion upon this issue. 

Judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





SARAH J. WILSON ET AL. V. COLEMAN SMITH ET AL. 


1. SHERIFF’S DEED.—A levy and sale and sheriffs deed for ** one hun- 
dred and sixty acres of land, being a part of the homestead tract of 
James Bankston, excluding two hundred acres exempt by law,”’ is 
not void for uncertainty. ‘The court will not presume from the face 
of the deed that the land cannot be identified by the aid of extrinsic 


eircumstances. 
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2. SAME—IRREGULARITY—WAIVER.—The evidence showing that all 
of a survey of twelve hundred acres had been sold but three hun- 
dred and fifty or three hundred and sixty acres, on which defendant 
in execution had his homestead ; that defendant in execution point- 
ed out the excess of the tract to be sold under execution,—was pres- 
ent at and assented to its sale, the purchaser entering upon the 
tract bought and remaining until the death of the defendant in exe- 
cution; in a suit by the heirs of defendant in execution : Held— 

1. The land was sufficiently identified to pass by the sherifl’s 
sale. 
2. The acts of defendant in execution evidenced a waiver of 
any irregularity. 
3. It was error to render judgment against such purchaser for 
the Jand. 
‘ 


Appeal from Red River. Tried below before the Hon. 
Joseph Bledsoe. 

Coleman Smith and others, heirs of James Bankston, 
brought an action of trespass to try title against Sarah J. 
Wilson and others for a tract of land described, substan- 
tially, as the unsold balance of a tract of twelve hundred 
acres, and reserving also a homestead of two hundred acres. 

The defendants pleaded not guilty, and on the trial defend- 
ants showed in evidence two judgments against James Bank- 
ston, executions thereon, and levy and sale. 

The description of the land given in the levy and in the 
sheriff’s deed was vague. The description is given in the 
opinion. The defendant in execution was present at the exe- 
cution sale, assented to it, having pointed out the land to the 
sheriff, and possession was taken under the sale and was kept 
up to the suit. Bankston was insolvent at the time of sale. 

Judgment was rendered for the plaintiffs, and defendants 
appealed, The questions discussed raise the sufficiency of 
the description in the levy and sheriff’s deed, the effect of 
the waiver by the defendant in execution, Xe. 


Sims § Wootten, for appellants. 
I. The judgment of the court is contrary to the law and 
the evidence, and is not supported by either, The land is 
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not sufliciently described in the petition to justify the rendi- 
tion of a judgment for its recovery. [The description is 
given in the opinion.] 

If. If the land is sufficiently described to render it certain 
what land is sued for, then it has been so rendered certain in 
this proceeding, and the appellants were entitled to a judg- 


rw) 


ment for the same upon their legal and equitable title dis- 
closed in the progress of the trial, and to the same land. 
(Rorer on Judicial Sales, arts. 896-898; Ilackworth rv. Zol- 
lars, 30 Iowa, 435-438; Glenn v. Malone, 4 Iowa, 314-520; 
Dygert v. Pletts, 25 Wend., 402.) 

As to the equity power of the court in actions of this sort, 
see Viser r. Rice, 33 Tex., 154; Miller v. Alexander, 8 Tex., 





43; Kinney v. Vinson, 32 Tex., 127; lierrington v. Williams, 
31 Tex., 464; Neill v. Keese, 5 Tex., 23; Easterling v. Blythe, 
7 Tex., 210; Peevy v. Hurt, 52 Tex., 153. 

IiI. The land is described in substantially the same way 
in appellees’ pleadings and in the sheriff’s deed to appellants. 
(Hloward v. North, 5 Tex., 512.) 

IV. The defendants proved a regular legal and equitable 
title to the land in controversy. (Leland v. Wilson, 34 Tex., 
91, 92.) 

V. The judgment debtor pointed out the land to be levied 
on, and was present and assented to the sale, and at. the time 
was insolvent. This was shown by the testimony of W. B. 
Wright. (Alexander v. Miller, 18 Tex., 897, 898; Mackey 
v. Wallaee, 26 Tex., 529; Willis ». Matthews, 46 Tex., 481- 
484.) 


Govutp, AssocraTtEe Justice.—Appellees, the heirs of James 
Bankston, brought this action of trespass to try title, and in 
their original petition they describe the land sued for by giv- 
ing the field-notes of a survey “containing twelve hundred 
acres,” and then proceeding thus: “Reserving all land sold 
from this survey by James Bankston previous to the 21st of 
September, 1866, and also reserving from said survey two 
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hundred acres as a homestead, leaving a remainder of one 
hundred and sixty acres, more or less.” The defendants 
claimed as purchasers at a sheriff’s sale in September, 1869, 
under a judgment of the District Court of the county where 
the land is situated, of date September 21, 1866, also urder 
a judgment of the County Court of date June 2, 1866, the 
sheriff’s deed describing the land sold substantially as in 
plaintiffs’ petition, only that the field-notes of the survey 
given are said to 2ontain twelve hundred and eighty acres. 
The judgments, the executions, the sale thereunder, and the 
sheriff’s deed all appear to be regular, unless the levy and 
deed are invalid because of insufficient description of the 
land sold. The levy was on “one hundred and sixty acres 
of land, being a part of the homestead tract of said James 
Bankston, exclusive of two hundred acres exempt by law.” 
On the trial, it appeared that James Bankston, previous to 
the judgments under which the sale was had, had sold off all of 


_ the original survey of “ about twelve hundred acres,” except 


a homestead tract of three hundred and fifty or three hundred 
and sixty acres. After his death the homestead was run off. 
The defendants occupied the remainder, of one hundred and 
fifty or one hundred and sixty acres. It was in evidence 
that James Bankston pointed out the excess of his homestead 
tract over two hundred acres for levy, and, further, that he 
was present at and assented to the sale, and it appears that 
the purchaser took and held possession. This was substan- 
tially the evidence. The plaintiffs’ pleadings were amended 
so as to allege “that the land claimed by the defendant, and 
of which the defendant has possession, is about one hundred 
and fifty acres off of the south end of the tract described in 
plaintiffs’ petition, commencing at the southwest corner of 
Coleman Smith’s subdivision of said tract and running due 
east to Kickapoo ereek, and including all of the land of said 
tract lying south of said line.” A jury was waived, and the 
court rendered judgment for plaintiffs for one hundred and 
fifty acres off of the south end of the James Bankston head- 
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right of-twelve hundred acres, “beginning at the southwest. 
eo-aer of Coleman Smith’s subdivision,” &c., following the 
description in the amended petition. 

This description is very indefinite. An inspection of the 
field-notes of the original twelve hundred or twelve hundred 
and eighty acres survey shows that it lies on both sides of 
Kickapoo creek. The line described as running from a given 
point due east to Kickapoo creck would not be a line reach- 
ing entirely across the survey, and unless we infer that Kick- 
apoo creek was intended to be the eastern boundary, exclud- 
ing all of the survey lying east of that creek, it would be 
impossible to ascertain. what land was recovered. We may 
surmise that the land in controversy was all west of Kick- 
apoo, but the description in the judgment ought not to require 
such surmises to sustain it. As it is possible, however, that 
this line may strike the creek exactly where it enters or leaves 
the survey, or that the creek may run due south from the 
point where the line intersects it, we do not propose to base 
a reversal of the judgment on this defect. 

The case has not been briefed by appellee, and, as in many 
other cases where the court is substituted for the jury, and 
only one side appears in this court by counsel, we are left to 
infer the grounds upon which the court proceeded, and may 
possibly fail to notice some question which was yet promi- 
nent and controlling in the mind of the presiding judge. 
Unless the judge gives his reasons for the judgment, even 
counsel present at the trial may be mistaken as to his views. 
It would be much more satisfactory to have the record show 
the questions passed upon by the court. Apparently, the 
court held the defendant’s title insufficient, because of uncer- 
tainty of description of the land sold in the sheriff’s deed 
and in the levy. If so, we are of the opinion that the court 
erred. Certainly the deed cannot be pronounced void upon 
mere inspection; for it cannot be said that it appears from the 
face of the deed that the land conveyed cannot be identified 
by the aid of extrinsic evidence. (Camley v. Stantield, 10 
24 
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Tex., 550; Kingston v. Pickins, 46 Tex., 99; Ragsdale v. 
Robinson, 48 Tex., 379.) 

Indeed, it appears from the evidence that it was known 
what part of the original survey James Bankston had sold 
previous to September 21, 1866, and that therefore the only 
indefiniteness in the deed or the levy grew out of the undes- 
ignated boundaries of his homestead. The homestead tract, 
embracing three hundred and fifty or three hundred and 
sixty acres, appears to have been fixed and known. The 
levy was on the excess of this tract, over two hundred acres, 
recognizing the exemption of two hundred acres, to be laid 
off according to Bankston’s choice, including his improve- 
ments. It was not a sale of so many acres out of a larger 
tract, with no means of fixing or locating the land sold, then 
or afterwards; but was a sale of that part of the tract remain- 
ing after the homestead was laid off. But however it might 
be in case of such a levy and sale if objected to in time by 
the defendant in execution, in this case it was averred and 
proven that the levy was made on the land as pointed out 
by James Bankston himself, and that he was present at and 
assented to the sale. The purchaser, moreover, appears to 
have gone into peaceable possession, and remained until 
after Bankston’s death. These facts are sufficient to show a 
waiver by Bankston of any irregularities in the levy or sale. 
(Miller v. Alexander, 13 Tex., 506; Id., 18 Tex., 895; Free- 
man on Executions, sec. 807; see, also, Rorer on Judicial 
Sales, secs. 896, 897.) Under these circumstances, we think 
that the levy and sale were valid, and that the land was so 
identified by the description in the levy and deed, in connec- 
tion with the extraneous evidence, as to make it error to hold 
defendant’s title insufficient on that ground. As the case is 
presented to us, our opinion is that the court erred in giving 
judgment for the plaintiffs. Accordingly, the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 
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T. R. Burorp et at. v. P. Bostick Er AL. 


1, CERTIFICATE OF COMMISSIONER OF LAND OFFICE. —The certifi- 
eate of the commissioner of the general land office, under Pas- 
chal’s Digest, 3806, is not admissible in evidence to prove the date 
on which field-notes of a particular survey were returned, or that 
they had not been withdrawn from the office, 

. 2. NEGLIGENCE OF ATTORNEY—NEW TRIAL. —A new trial may be 
granted on the ground of surprise, even when such surprise is 
occasioned by a correct ruling of the court, and although negli- 
gence may be imputable to his attorney, if the party asking it has 
a meritorious cause of action and gross injustice will otherwise be 


done. 

3. NEWLY-DISCOVERED EVIDENCE.—Important testimony of a witness 
who was examined on the trial, but who had not communicated his 
knowledge of the facts relied on until after the trial, is ground for 
new trial. 

4, CALLS IN SURVEY—EVIDENCE.—A survey called for as the begin- 
ning corner did not so appear on the county map or surveyor’s 
books: Held, That evidence that such survey was at the time known 
as called for, was admissible. 

5. SAME.—Field-notes called for ‘* southeast corner of a survey in name 
of James Russell.’ No such survey existed, but one in name of 
Ira Ruble was there instead: Held, Admissible to show that the 
Ruble survey was made for James Russell, and that the survey had 
been known as the Russell survey. 


AprraL from Delta. Tried below before the Ion. Green 
) Clark. 

June 1, 1874, T. R. Buford, M. L. Patten, and W. R. 
Buford brought an action of trespass to try title in the ordi- 
nary form against P. Bostick and others, for a tract of three 
hundred and twenty acres of land located and surveyed in 
name of Mary Hamilton, with field-notes and survey return- 
ed to the general land office. 

The defendants pleaded not guilty and limitation of three 
years. 

On the trial, and after plaintiffs had proved title to the 
certificate and the survey and return of the field-notes to the 
land office, they offered in evidence a certificate from the 
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commissioner of the general land office certifying the date 
said field-notes had been returned to the land office, and that 
they had not been withdrawn from the office. This testimony 
was excluded, on objection. On the exclusion of the testi- 
mony, plaintiffs asked a continuance on the ground of sur- 
prise from the exclusion of said testimony, alleging that the 
testimony was material; that it could be obtained by deposi- 
tions by the next term, and that they had relied on the opin- 
ion of their counsel that the excluded certificate could be 
used in evidence. The application for continuance was over- 
ruled and the case proceeded. 

There was much and conflicting testimony touching the 
marks on trees insisted on as bearing trees for the northwest 
corner of the survey claimed by plaintiffs and sought to be 
identified, some witnesses stating that the marks were recent, 
altered, &e. 

The beginning corner of the Mary Hamilton survey was 
“the southeast corner of a survey in name of James Russell.” 

It was shown that the survey cornering as called, was the 
Ira Ruble survey; that a survey in name of James Russell 
was several miles distant. There was testimony showing 
that James Russell had the Ira Ruble survey made, and the 
survey was called the Russell survey in other adjoining sur- 
veys. 

The northwest corner of the Mary Hamilton survey called 
for two bearing trees, one a post-oak marked J. E. and the 
other marked X. The testimony was conflicting as to these 
marks found on trees at the places called for. Some wit- 
nesses testified that they were recent. Defendants claimed 
under preémptions and locations made since 1869. 

The instructions given the jury are sufficiently shown in 
the opinion. 

The jury returned a verdict for the defendants. 

Motion for new trial was urged on the grounds of surprise 
-in the ruling of the court excluding the certificate of the com- 
missioner of the general land office as to the date of the 
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return of the field-notes of the Mary Hamilton survey to the 
land office, and that they had never been withdrawn. 

Also, as ground for new trial, was urged newly-discovered 
testimony of G. W. Helms, whose affidavit in support of the 
motion was as follows: 

«That some time in the year 1857 or 1858 he bought from 
A. Skidmore part of his survey that adjoined the Mary Ham- 
ilton survey, sued for by plaintiffs in this case; that in sur- 
veying said land he ran to the northwest corner of the Mary 
Hamilton survey, and that he then saw the two bearing trees 
ealled for in the Mary Hamilton survey, and that one of them 
was then marked J. E. and the other was marked X, and at 
that time they had no other mark on them, and those marks 
were not mutilated, but were plain and distinct; that these 
facts he had never stated to the plaintiffs or to their attorneys 
until since he heard of the statements made by the defend- 
ants’ witnesses about the trees being mutilated and marked 
up so no such letters could be found on them, and since the 
verdict of the jury was rendered in the case; that he has all 
the time told the plaintiffs and their attorneys as little about 
the evidence in his knowledge as possible, and it has only 
been upon being pressed by them that he has told anything 
to them he knew about the matters involved.” 

The motion for new trial was overruled, and plaintiffs 
appealed. 


Sam. J. Hunter, for appellants. 

I. The plaintiffs ought to have had a continuance. 

It could have worked no injury to the rights of the defend- 
ants, and would have enabled the plaintiffs to have procured 
the evidence necessary to show a good title to the land. We 
are not yet satisfied that the ruling of the court was correct. 
We believe that the facts stated in the certificate were such 
as the officer might certify to. (Paschal’s Dig., art. 3806.) 
We were bound to show that our field-notes had been filed 
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within twelve months from date of survey. (Paschal’s Dig., 
art. 4556.) 

II. We think the exclusion of the certificate of the com- 
missioner of the general land office was error, especially 
where it was offered for the sole purpose of proving the date 
of filing; (Paschal’s Dig., art. 3806 ;) for we can find no law 
requiring the commissioner to indorse on papers filed in his 
office before the 9th day of January, 1859, the word “ filed,” 
and affix the date of filing; and, therefore, as a copy of in- 
dorsements would not show the date of filing, it was highly 
proper for the commissioner to certify to the date of filing. 

III. We insist that it was not necessary to prove that Rus- 
sell was the owner of the Ira: Ruble, but only to identify our 
beginning corner by showing that the survey upon which 
we begin was called the James Russell about the time our 
Mary Hamilton was surveyed, and hence the call for it as 
the James Russell. 

We take it that the evidence as to what survey the neigh- 
bors called the James Russell was competent to prove our 
beginning corner; just as if a survey called for a stone, and 
the stone cannot be found, but we might prove that the 
stone was once there, or that parties who were dead had 
said that it was once there, especially if the parties were in- 
terested in the land. (7 Monr., (Ky.,) 533; 1 J. J. Marsh., 
448; 9 Dana, 465; but see further 28 Tex., 649; 29 Tex., 
332, 833,335; 16 Tex.,92; 3 McC., 229,259; 30 Tex., 271; 
Booth v. Upshur, 26 Tex., 70,71; Bass v. Mitchell, 22 Tex., 
294; 16 Tex., 112, 565.) 

IV. Besides, we think that the newly-discovered evidence 
was very material, and was not discovered until after the 
trial, and would certainly establish one of the corners beyond 
all cavil. Telms was a neighbor to the defendants; lived on 
adjoining furms; and it is no wonder that he interfered as 
little in behalf of our clients, who did not reside in that 
county, as possible. 

We believe that the evidence ruled out by the court, as to 
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the marks on the bearing trees at our northwest corner, will, 
together with the fact that the Ira Ruble was, at the time 
the Mary Hamilton survey was made, known as the James 
Russell, and called the James Russell, establish beyond all 
question the identity of our land. ; 
Moors, Cuter Justice.—Conceding that the time of filing 
appel-ants’ certificate a.J field-notes in the general land 
office, and that they had not been subsequently withdrawn 
therefrom, are not facts which may be certified by the com- 
missioner, (Paschal’s Dig., art. 3806,) we think there was cer- 
tainly no such manifestation of “ weakness or want of skill” 
on the part of counsel for appellants in relying on the certifi- 
cate of the commissioner to establish this point in their case, 
as should have precluded them from a continuance on the 
ground of surprise on the ruling of the court excluding the 
certificate offered by them to prove these facts, or warranting 
the refusal of a new trial, when it must have been evident 
that the failure of appellants to prove the return of the cer- 
tificate and field-notes to the general land office in the time 
prescribed by law, was, of itself, under the charge given the 
jury, fatal to their case, however meritorious the cause of 
action may be, although it cannot be doubted, in view of the 
certificate of the commissioner, that these essential facts can 
be easily proved on another trial. That a new trial may be 
granted on the ground of surprise, even when such surprise is 
occasioned by a correct ruling of the court, and although neg- 
ligence may be properly imputable to his attorney, (if the 
party asking it has a meritorious cause of action and gross 
injustice will otherwise be done him,) is well settled. (1 
Grah, & Watt. on New Trials, 187; 2 Grah. & Watt., 675.) 
A new trial should also have been granted to enable appel- 
lants to avail themselves of the newly-discovered evidence of 
the witness G.W. Helms. Although Helms was examined 
as a Witness by appellants, it appears from his as well as Bu- 
ford’s affidavit that he refused, previous to the trial, to inform 








































Burorp v. Bostick. [Tyler Term, 





Opinion of the court. 





appellants as to the facts within his knowledge bearing upon 
their case, except in regard to matters about which he was 
directly and particularly interrogated, and then he endeav- 
ored to communicate to them as little as possible as to what 
he knew in regard to the matters in controversy. Certainly 
his evidence, as given in the application for a new trial, if 
worthy of belief, is of the utmost importance, and would seem 
to be of itself sufficient to identify and fix appellants’ survey 
upon the /ocus in quo as claimed by them. In the absence 
of anything which should have led appellants to: .ppose that 
this witness had seen the marked trees called for in their sur- 
vey previous to the origin of the adverse claim to the land, 
or prior to the mutilations of the original marks upon the trees, 
appellants cannot be charged with negligence in not inquir- 
ing directly of Helms whether he had seen the trees in ques- 
tion and what he knew in regard to the origina marks upon 
them. 

The court correctly instructed the jury that «the identity 
and locality of land are usually determined by the calls in the 
grant.” That “often one grant calls for another survey, and 
where this is done the identity and true locality of the survey 
called for often become a material question, and its locality 
should be taken into consideration; and it often affords mate- 
rial’aid in determining the locality of the land in dispute.” 
But certainly it is much too strict a rule to hold that, where an- 
other survey is called for, the identity of the survey thus called 
for must be shown by its field-notes, of record in the office of 
the county surveyor, to conform in every particular with the 
calls in the survey the identity of which is in question. This 
would be to suppose that surveyors, in writing out their field- 
notes or reports of surveys, are much more careful and accu- 
‘ate than in the very nature of things could be expected of 
them, and certainly beyond what every day’s experience shows 
us they are. In looking for the survey called for, we need 
not, in all instances, expect to find one corresponding in every 
particular with the calls; or that references to it, generally 
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made by the surveyor from memory and without an exam- 
ination of its record, should be more accurate than the calls 
for the natural or artificial objects referred to by him for the 
iike purpose of identity. It is not essential to show the ex- 
istence of a survey in all respects in strict and literal accord 
with such a one as called for, but merely that the locality of 
the survey in fact called for, though imperfectly or inaccu- 
rately designated, shall be identified and pointed out with rea- 
sonable certainty; and to enable us to do this we may not 
only look to the record of the supposed survey, but also to 
he official maps and records of adjacent surveys, as well as 
all other pertinent and legitimate evidence conducing to the 
desired conclusion. 

Appellants’ survey calls to begin “at a stake in prairie the 
southeast corner of a survey in the name of James Russell, 
runs south through a prairie thirteen hundred and forty- 
three varas, a stake,” Ke. Now, conceding that the recor’ls 
of the county surveyor show no such survey as is here called 
for “in the name of James Russell,” and that appellants’ 
survey cannot be otherwise ascertained or identified, must 
they therefore lose their land? To say that they must, would 
bring in question many titles on which the owners now rest 
in security, especially in those sections of the State where 
lands are to a great extent located and identified. by their cails 
for other and connecting surveys. Certainly no one who nas 
given the least practical attention to our land system, or to the 
locating and surveying of land under it, but must know that 
while most surveyors perhaps enter surveys in the name of 
the grantee of the certificate upon which the survey is made, 
yet a contrary practice is by no means infrequent, and often 
the field-notes show the survey to be made not for or in the 
name of the grantee of the certificate, but in that of the 
party claiming and presenting it to the surveyor for location. 
Although the survey is in the name of the grantee of the cer- 
tificate, when it is called for in another survey it is quite as 
often as otherwise called for and designated as the survey of 
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the party owning the certificate, and for whom the survey 
was in fact made, or in that of the party owning it, or gener- 
ally supposed to do so, at the date of the subsequent survey 
calling for it. Now, shall errors or mistakes in the proper 
calls for connecting surveys necessarily preclude a recovery 
in trespass to try title, when the plaintiff’s land can only be 
located and identified by its adjoining and connecting sur- 
veys? Unquestionably not. If the recorded surveys fail to 
identify the survey called for, resort may unquestionably be 
had to other pertinent testimony which will legitimately tend 
to do so. As in this case; though no survey in the name of 
James Russell can be found which will satisfy the calls in 
appellants’ field-notes, it may be shown that the survey in 
the name of Ira Ruble was in fact made for James Russell; 
that at the date of appellants’ survey this survey was gener- 
ally called and known by surveyors and those living in its 
viéinity as the James Russell survey. When these facts are 
known, all doubt and uncertainty as to the survey upon which 
appellants’ survey is to begin are at once dissipated, and its 
proper location and identity, if the Ruble or Russell survey 
is known, can be readily and satisfactorily ascertained. 

Other important questions are presented by the record, but 
as they have not been fully discussed by appellants’ counsel, 
for whom alone an appearance has been made in this court, 
ana as they may not recur on another trial, we refrain from 
comment upon them. 

The judgment is reversed and the cause remanded to the 
District Court, that another trial of it may be there had. 


REVERSED AND REMANDED. 
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JAMES W. FLANAGAN Vv. BensAMIn C. OBERTHIER. 


1. FRAUDULENT CONVEYANCE.—A bona-fide purchaser of a legal title 
is not affected by any latent equity founded on fraud, trust, or 
otherwise, of which he had not notice. 

. FACT CASE—FRAUD.—See facts on which the court refuse to set 
aside a judgment sustaining a conveyance attacked for fraud. 

3. JUDGMENT LIEN—STATUTE CONSTRUED.—The failure to cause a 
judgment to be reiuscribed in the record of deeds, as prescribed in 
Paschal’s Digest, art. 3963, was destructive of the lien under said 
statute. 


i] 


AppEAL from Rusk. Tried below before the Hon. R. 8. 
Walker, alternating with the Hon. A. J. Booty, district judge. 


Drury Field and Martin Casey, for appellant. 

I. The judgment is against the law and the evidence, be- 
cause the conveyance from Walling to his wife was made to 
defraud the creditors of John 8. Carithers, and because the 
defendant, by reasonable diligence, could have known the 
fraudulent purpose of Jesse Walling. 

Barton’s evidence shows that Jesse Walling made the con- 
veyance to his wife for the purpose of defeating the collee- 
tion of the debt due from Trammell, for which he was 
security, by the administrator of Carithers’ estate, to whom 
the debt was due. The litigation for that debt was pending 
when Walling made the deed to his wife, when that deed 
was recorded in Rusk county, and afterwards when Mrs. 
Oberthier purchased from Walling and wife for her sons; 
and the judgment against Walling had been entered before 
she purchased. Neither Mrs. Oberthier nor the grantees in 
the deed from Walling and wife had actual notice of the 
fraudulent purpose of Walling and wife in making the deed 
from him to her. 

These are the material facts in the case, and upon a proper 
application of the law governing these facts the right decis- 
ion of the case depends, according to the best understanding 
of the appellant’s counsel. 
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When a husband conveys land to his wife with the intent 
to defraud his creditors, she is presumed to know that intent, 
and by accepting the conveyance becomes a jarticeys :rininis. 
(Castro v. Illies, 22 Tex., 503.) 

If. It is not necessary that Mrs. Oberthier, when =ne pur- 
chased from Walling and wife, should have actual notice of 

their intention to visit her with legal fraud and set aside the 
conveyance to her sons. If she had a knowledge of such 
facts as were calculated to create a suspicion that such wae 
the purpose of Walling and wife, and to put her on inquiry, 
if, in a word, she had reason to know and believe that such 
was their intention, it is sufPciert to avoid the conveyance 
as to her as effectually as if she had known it. (Humphries 
v. Freeman, 22 Tex., 50; Mills v. Tloweth, 19 Tex., 259; 
Wethered v. Boon, 17 Tex., 143; Cordova v. Hood, 17 
Wall. 1.) 

II. Lis pendens is notice at least of the nature and subje:t- 
matter of the suit, and of such facts as the suit would nat- 
urally suggest to one of ordinary reflection, as by prudent 
inquiry could be obtained. (Briscoe v. Bronaugl, 1 Tex., 
326; Buford v. Rosenfield, 37 Tex., 42.) 

IV. A deed to a married woman by onerous title for land 
makes that land community property, and it can make no 
difference whether the deed be made by her husband or any 
one else. Land thus acquired becomes liable to the debts of 
the husband. (Cooke v. Bremond, 27 Tex., 457.) 


James H. Jones, for appellee. 


Bonner, AssocratE Justice.—This is a suit of trespass to 
try title, brought by James W. Flanagan, as plaintiff, against 
Benjamin C. Oberthier, as defendant. 

The material facts in the case are, subtantially, these : 

On the Ist day of September, 1852, James IH. Trammell, as 
principal, and Mark Stroud, William Moore, and Jesse Wal- 
ling, as his sureties, executed to Lagrand, as administrator 
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of the estate of John 8. Carithers, a promissory note for the 
sum $18,724.45, due at twelve months. On November 4, 
1853, Lagrand, as such administrator, instituted suit on the 
note, and on February 18, 1861, the death of Trammell hav- 
ing been suggested, Samuel G. Swann, as administrator de 
bonis non of said estate, and who had sueceeded Lagrand, 
recovered judgment against the other makers of the note for 
the sui of $12,386.34, and which on appeal to the Supreme 
Court was aflirmed October 28, 1872. The original judg- 
ment in the District Court was recorded March 6, 1861. 

On June 14, 1875, execution issued on the judgment as 
affirmed for costs of suit, and on July 28, 1873, was levied 
upon the land in controversy. The same was sold under a 
venditiont exponas on the first Tuesday in October, 1873, and 
purchased by plaintiff, James W. Flanagan. To prove a 
common source of title, (to wit, the said Jesse Walling,) 
plaintiff introduced, and which were also relied on by de- 
fendant— 

1. Deed from Jesse Walling to his wife, Ann Walling, 
conveying this land, with other property, of date October 10, 
1857, and recorded same day. 

The testimony shows that the consideration of this deed 
was the interest of Ann Walling in a league of land on the 
Brazos River, and to which she at the same time made deed 
to Jesse Walling. 

2. Deed from Jesse and Ann Walling to Frederick, Moses, 
and Benjamin C. Oberthier, the defendant, to the land in 
controversy, of date April 10, 1865. 

It is shown by the evidence that Sarah Oberthier, the 
mother of the three last-named vendees, purchased the land 
for them for a valuable consideration, they at the time being 
absent east of the Mississippi River, without notice by her or 
them of any alleged fraud in the conveyance from Jesse to 
Ann Walling; that subsequently the defendant, Benjamin 
C. Mberthier, purchased the other interest in the land, also 
without any such notice; that he had made improvements 
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on the land to the value of $1,200, and had lived upon the 
same and paid the taxes thereon; that Jesse Walling died 
on August 4, 1867, leaving property estimated at from six 
to fifteen thousand dollars in value. 

On the trial a jury was waived. Judgment was rendered 
in favor of the defendant Oberthier. Plaintiff appeals and 
assigns as error, substantially, that the judgment of the court 
was contrary to the law and the evidence, and should have 
been rendered for plaintiff, because the conveyance from 
Jesse to Ann Walling was made to defraud the estate of 
Carithers. 

No question is made by appellant as to the lien of the 
judgment on the land, for the reason, doubtless, that if under 
the facts any such lien could have attached, the same, under 
the law then in force, had been lost by the failure to have 
the judgment reinscribed. (Paschal’s Dig., art. 3963.) 

The question of the intent with which the deed was made 
was one of fact, presented both by the pleading and the ev’- 
dence. 

Although such conveyance as the one now under consid- 
eration between husband and wife should be scrutinized more 
closely than those in the ordinary course of business, yet, in 





view of the facts that the transaction was not a secret one, 
that the land received from Mrs. Walling, so far as shown 
by the record, was subject to the judgment, and that the 
estate of Jesse Walling seems to have been solvent, we can- 
not say that the testimony developed such fraudulent cir- 
cumstances as would override the general presumption in 
favor of fair dealing. 

The same presumptions are indulged in favor of the judg- 
ment of the court on questions of fact, which obtain in 
support of the verdict of a jury; and as the determination 
of the question of fraud is one peculiarly within the prov- 
ince of a jury, we would not, irrespective of the question of 
want of notice of said alleged fraud on the part of the de- 
Tendant, under repeated decisions of this court, fecl author- 
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ized to disturb the verdict. (Jordan v. Brophy, 41 Tex., 284; 
Briscoe v. Bronaugh, 1 Tex., 340.) 

The testimony, however, is positive that the defendant 
neither at the date of his first nor second purchase had notice 
of the alleged fraud, if any in fact existed; and the testimony, 
in our opinion, does not disclose such facts and circumstances 
as would put an ordinarily prudent man upon such inquiry 
as would amount to notice. 

The principle is well settled that a bona-fide purchaser of a 
legal title is not affected by any latent equity founded on 
trust, fraud, or otherwise, of which he had not notice, actual 
or constructive. 

There being no error in the judgment apparent of record, 
the same is accordingly affirmed. 

AFFIRMED. 





R. B. FLANAGAN ET At. v. P. I. Pearson. 


1. PARTIES—ATTACK ON SHERIFF'S SALE.—It is not error to refuse 
the application by a discharged bankrupt to make himself party to 
a suit by a claimant of land, under a sheriff's sale, which had been 
assigned by the bankrupt, before bankrupt proceedings, to a trustee 
for the benefit of his children, in payment for community property 
used by the bankrupt; said suit being instituted against said chil- 
dren, and the petition attacking the deed of assignment as fraudu- 
lent. 

2. SAME—FRAUD.—A sheriff’s sale may be attacked for fraud by parties 
having an interest in the land and who were not parties to the suit 
in which the sale was made. 

3. SAME—PARTIES.—See facts where it was held error to refuse claim- 
ants to land, not parties, to contest the regularity and validity of a 
sheriff’s sale. 

4. CASE AFPROVED. — Cravens v. Wilson, 48 Tex., 340, discussed and 
approved. 


Apprat from Rusk. Tried below before the Hon. A. J. 
Booty. 
The opinion gives a sufficiently full history of the case, ex- 
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cept that the answer held to have been erroneously ruled out 
is not stated. 

The plaintiff sued in trespass to try title. By amendment 
he set out his title, which was by sheriff’s saie, in which he 
was plaintiff and the purchaser. 

The defendants held under a trust deed made by the de- 
fendant in execution, which deed was by plaintiff atacked 
for fraud. The defendants sought to set aside the sale for 
fraud and irregularities. Objections urged to said sale are 
as follow: 

1. Because the same is fraudulent, illegal, irregular, and 
void as to defendants. 

2. Because there was no such judgment as is shown by the 
said fieri facias to warrant its issuance. 

8.. Because said sheriff violated the law, by selling the lands 
therein named, in not selling in lots of not more than forty 
or less than ten acres. This is shown on the face of the 
sheriff’s deed. 

4. Because the sheriff’s deed shows on its face that the 
Ezekiel Morris six hundred and forty acres headright and 
the tract zamed in the petition, were sold together and knock- 
ed off to plaintiff Pearson for a small sum, to wit, $77.60, 
when in fact the Morris tract was worth at the time $3,000, 
and the W:'son tract of thirteen and one-half acres, in the 
town of Henderson, was worth $1,000. 

5. Said fieri facias issued, and said sale was made by virtue 
thereof, while a former fieri facias was enjoined by Webster 
Flanagan, which had been levied on two stallions—Jack 


~ Gamble and Hightower—and two mules, said property being 


worth $3,000. 

6. Because at the time of the issuance of the fier facias and 
levy of the land sued for in this case, J. W. Flanagan, the 
principal in the judgment on which it issued, had a large 
amount of personal property visible in Rusk county, to wit: 
thirty bales of cotton, worth $2,000; fifteen thousand feet of 
lumber; also a large amount of wild lands, of value more 
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than doubly sufficient to satisfy said fieri facias ; also portable 
steam saw and grist mills, with fixtures complete, worth $4,000; 
and because the sheriff levied and sold said land, which was 
improved, whilst the defendant in execntion owned the per- 
sonal property above specified and unimproved lands in Rusk 
county. 

7. Because said defendant J. W. Flanagan was never called 
upon by the sheriff for a levy before said land was levied on 
and sold. 

8. Because the amount bid by plaintiff for said land, and 
which he credited on his judgment, paying no money, is 
grossly inadequate, and sufficient to shock the conscience of 
an honest man; and the sale was surrounded by acts of fraud 
that render the Jevy and sale void. 

9. Because the excessive levies of the sheriff, at the instance 
of plaintiff, and whilst the injunction suit of Webster Flana- 
gan was pending on the real estate of J. W. Flanagan, with- 
out any effort to levy upon the personal property of J. W. 
Flanagan, show a fraudulent attempt on the part of plaintiff 
Pearson to obtain said land at nominal prices. 

Judgment was rendered for the plaintiff. Defendants ap- 


pealed. 


W. W. Morris, for appellants.—J. W. Flanagan, the defend- 
ant in execution, had a right to join his children in a motion 
to set aside the levy, sale, and sheriff’s deed for the causes 
named in the amendment or motion. Why not? He is not 
a stranger, but privy in blood and estate, and ought to be 
permitted to protect his conveyance to his sons. The same 
right should have been accorded to the defendant Flanagan. 
This court has declared that where the inadequacy of price 
bid at sheriff’s sale is,enormously disproportionate to the 
value of the property sold, coupled with frand or irregularity 
in the levy or sale, the same is fraudulent. In such case, 
being fraudulent, the law declares the transaction void, and 
it may be attacked by any one injured. (Taul v. Wright, 45 
25 
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Tex., 394.) The rule that restricts the right to attack a 
sheriff’s sale to the defendant in execution does not apply to 
eases of fraud, or where the parties are privies in estate. The 
amendment ruled out charges gross fraud and inadequacy of 
price. Where there is a defect in process or irregularity 
merely, none but the defendant in execution can move. The 
parties claim title and allege fraud; not so in such case, 
(Bennett v. Gamble, 1 Tex., 152.) ; 

The fieri facias, levy, and sheriff’s deed should have been 
ruled out on the motion of the defendants, because the fiert 
facias recites a judgment of different date than that read in 
evidence. The judgment is not of that class requiring a sale 
in forty-acre lots. 

The sheriff’s deed shows that distinct and separate tracts 
of land, miles apart, were sold and knocked off en masse. 
True, it recites that the lands were offered in forty-acre lots; 
but this is contradicted by the sheriff’s deed describing the 
tract sued for as containing only twelve and one-third acres, 
and recites payment and sale en masse. Such confusion in 
sales ought not to be tolerated. The sale is a nullity. 
(Freem. on Ex., sec. 296.) 

The court erred in ruling out the proof of the value of the 
land in controversy, and also the offer by defendant Flanagan 
to refund the money bid on the sale. 


Martin Casey and N. G. Bagley, for appellee. 

I. None but the defendant in executidn can set up asa 
defense any irregularities in the execution and sale; and J. 
W. Flanagan, having conveyed all his interest to the defend- 
ants without having previously moved to set aside the sale, 

‘had no interest in the suit, and was neither a proper nor nec- 
essary party. Sales under execution must be set aside, if at 
all, in a reasonable time by the execution debtor, on his own 
motion, having that object in view. (Portis v. Parker, 22 
Tex., 707 ; Bennett v. Gamble, 1 Tex., 132; Hawley’s Adm’r 

v. Bullock, 29 Tex., 216; Freem. on Judg., sec. 91; Smith’s 
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Lead. Cas., 458; Jackson v. Rowland, 6 Wend., 665; Rorer 
on Jud. Sales, sees. 1082, 1083, 1084.) 

II. In reply to that part of the fourth assignment stating 
a variance in reciting the date of the judgment in the sher- 
iff’s deed from the date of the judgment in evidence, see 
Alexander v. Miller, 18 Tex., 897. In regard to the sale en 
masse of several tracts of land, see sheriff’s return, which 
reads: “Sold the said land levied on as above, at the court- 
house door in the town of Henderson, on the first Tuesday 
in March, 1871, in forty-acre tracts, according to plats filed 
in this cause.” 

Ill. To sustain the plea of prescription, the possession. 
must be exclusive, adverse, and uninterrupted. (Camley v. 
Stanfield, 10 Tex., 546; Johnson v. Nash, 15 Tex., 422.) No 
reply is made to that portion of this assignment which relates 
to tenancy in common and partnership, except Paschal’s 
Digest, art. 4642. 


GouLp, Associate JusticE.—Pearson claimed the land, to 
recover which he brought this suit, as purchaser at execution 
sale in 1871, under a judgment in his favor against J: W. 
Flanagan, of date May, 1867, and affirmed on appeal to this 
court in 1869. For a history of the claim on which that 
judgment was founded, and of further litigation in regard 
to it, see Flanagan v. Pearson, 42 Tex., 1. The appellants, 
besides claiming an undivided half interest in the land as 
the heirs of their mother’s community interest therein, also 
claimed under a deed of trust from their father, J. W. Flan- 
agan, of date April, 1868, conveying a large amount of 
property to A. D. Tinsley as trustee, to be held by him for 
the benefit of appellants, his children, the consideration ex- 
pressed being an alleged indebtedness to them. In the fall 
of 1868, J. W. Flanagan was declared a bankrupt, and, on ap- 
plication of his assignee, the Bankrupt Court authorized him 
to release and convey the property specified in the deed of 
trust to the trustee, in part payment of the indebtedness ac- 
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knowledged in that instrument. This conveyance was duly 
executed. Afterwards, Pearson, whose judgment against J. 
W. Flanagan was not within the operation of the discharge 
in bankruptcy, had his execution levied on a part of this 
property, including the land in controversy, became himself 
the purchaser for a small sum, and on January 1, 1875, 
brought this suit of trespass to try title to recover the land. 
In the course of his pleadings he assails the deed of trust as 
fraudulent. In their answer appellants sought to have the 
sheriff’s sale, under which Pearson claimed, set aside, charg- 
ing Pearson with fraud, in intentionally procuring the sale 
pending an injunction growing out of a former levy, and 
under an execution and levy in various particulars irregular, 
with the view of buying in the land at the grossly inadequate 
price for which it was knocked off to him. J. W. Flanagan 
also sought to become a party, and to join in the application 
to have the sale set aside. The court sustained exceptions 
to the application of J. W. Flanagan to be made a party, 
and also to the answer of the other appellants seeking to 
attack the sherifi’s sale to Pearson, and after hearing the 
evidence, a jury being waived, rendered judgment in favor 
of Pearson for the land sued for. We see no error in the 
refusal to allow J. W. Flanagan to become a party and to 
attack the sale. He had no interest in the land sold, nor in 
the question of the validity of the sale. According to his 
own showing, the judgment against him was satisfied, and as 
appellants tendered to Pearson the amount of his bid, it would 
remain satisfied if the sale was set aside. 

But the court also sustained exceptions to that part of the 
answer of appellants, the opposing claimants of the land, 
impeaching the sale. It would seem that the court held that 
as they were not parties to that judgment they had no right 
to attack proceedings under it. This court, in the recent case 
of Cravens v. Wilson, has recognized a more liberal rule, 
allowing other parties interested in the subject-matter of the 
sale, and interested in its being sold for a fair price, so as to 
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leave a surplus for their benefit, to proceed to have the sale 
set aside for fraud, irregularity, and consequent gross inade- 
quacy of price. (48 Tex., 340, and authorities there cited; 
Freem. on Ex., sec. 305.) The propriety of that rule is appa- 
rent in this case; for otherwise it would seem that the sale, 
no matter how grossly fraudulent, must be allowed to stand, 
because no one has a right to attack it. 

The position of appellants is not that of adverse claimants 
of property levied on, seeking to avail themselves of mere 
irregularities in the execution. Their position is, that prop- 
erty in which they were interested has been sacrificed in such 
a way as to amount to a fraud, and to their injury. Our 
opinion is that the court erred in refusing to entertain that 
part of the answer or cross-bill seeking to have the sale set 
aside. 

As this conclusion requires a reversal of the judgment, 
we do not feel called on at this stage of the case to consider 
other questions which possibly may not again arise. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





H. M. CusuMAn AND WIPE V. J. W. FLANAGAN. 


1. RIGHT TO TRIAL BY JuRY.— Under the new jury law, (Session 
Laws, Acts of 1876, p. 171,) in cases filed before its passage, a jury 
must be demanded before the jury for the term has been discharged. 
It was not error to refuse to impanel a new jury after all juries for 
the term had been discharged, and no demand had been made for a 
jury prior to such discharge. 

2. VENDOR’S LIEN.—Whiere the facts relied on as creating the lien are 
disputed, and there is evidence from which the lien may be found, 
this court will not reverse. ; 

3. CASE APPROVED.—Flanagan v. Cushman, 48 Tex., 241, discussed 

and approved, 
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AppeEaL from Rusk. Tried below before the Hon. A. J. 
Booty. 

This is a second appeal in this case. In 48 Texas, 242, 
243, a full statement of the facts appears. 

On the new trial, besides the documentary evidence, con- 
sisting of deed, note, and mortgage, the following testimony 
was given: 

Webster Flanagan testified that on the 6th of December, 
1870, Cushman made and delivered to him the note and deed 
of trust described in the plaintiffs’ petition; that witness de- 
livered to Garland the same day a draft on Phelps & Co. 
for $3,823.15, in part payment ‘of a note he held against 
Cushman and Nelms for the purchase-money of the same 
land; that the same day Garland executed to Cushman a deed 
to said land; that Garland, Cushman, and witness agreed 
then that witness was to have the same lien on the land that 
Garland had for the security of the note of Cushman and 
Nelms; at that time Garland delivered the Cushman and 
Nelms note to Cushman; that it was agreed by all that wit- 
ness was subrogated to all rights and liens on the land as a 
security for Cushman’s note, which Garland had; that they 
all were that day at the law office of Parsons & Jones, where 
and when an instrument was drawn up and signed by Cush- 
man and Garland and witnessed by Parsons & Jones, which 
witness heard read; that the deed signed by Garland and 
wife was not delivered to Cushman until the draft on Phelps 
& Co. was paid; thinks he drew the draft at the office of 
Parsons & Jones; witness thinks he asked Parsons, while in 
that office, if it was necessary for Mrs. Cushman to sign the 
mortgage, and he replied that it was not. The defendants 
objected to everything said by Webster Flanagan as to his 
being subrogated to all the rights and liens of Garland for 
the amount of the draft drawn by him, because no parol con- 
temporaneous agreement can be received to vary or add to 
the note and mortgage already received in evidence, which 
objection was overruled by the court; to which the defend- 
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ants excepted. The evidence of Webster Flanagan was in 
response to this question: Was there any agreement by you, 
Cushman, and Garland as to what liens and rights you should 
have? And defendants objected as above. 

Garland’s deed to Cushman was acknowledged for record 
January 30, 1871. 

TH. M. Cushman testified that in November, 1870, he came 
to Henderson to make arrangements to pay Garland the bal- 
ance due of the purchase-money he owed for the land; he 
met with Webster Flanagan on the street in Henderson, and 
told him he wanted money; Flanagan replied that he could 
have any amount he wanted; told Flanagan he would give 
him security; Flanagan said that was understood; on the 6th 
of December, 1870, witness and Flanagan went to Tinsley’s 
store, in IIenderson, where the draft was drawn; thinks. it 
was written by Thompson Camp; it was drawn in favor of 
Garland, at witness’ request, to save the trouble of transfer- 
ring it; Garland was not present at Tinsley’s store when the 
draft was drawn; witness carried the draft to the office of 
Parsons & Jones and delivered it there to Garland; has no 
recollection of seeing Flanagan there at any time; witness 
never agreed that Flanagan should have a vendor’s lien on 
the land in suit, nor did he tell Flanagan or Garland so. 
Cross-examination: The balance of the purchase-money for 
the land was paid by the draft and the cotton mentioned in 
the agreement between witness and Garland; he executed 
the note and mortgage to secure the amount of the draft 
loaned to him by Flanagan; witness received the deed from 
Garland and wile to him and the note of witness and Nelms 
to Garland at the date of the acknowledgment of that deed, 
and not before; after witness delivered the mortgage to Flan- 
agan, Flanagan read it and made no objection to it. Witness 
was asked if he had not said to plaintiffs house since the suit 
was brought that he did not know he could claim a homestead 
in the land until W. W. Spivy told him so? To which wit- 
ness answered that he did not recollect having used such 
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language. He then detailed what he did say, but it is not 
material. Witness was satisfied, from information, that Gar- 
land was dead. 

The plaintiff testified, with other immaterial matter, that 
Cushman told him, since this suit was brought, at witness’ 
house, that he did not know he could claim a homestead in 
the land until Billy Spivy informed him that he could. 

The defendants demanded a jury trial, which was refused, 
under these circumstances: The defendants, when the cause 
was called for trial, demanded a jury. Before the case was 
called in its order the defendants had deposited with the 
clerk of the District Court a jury fee of $5. The plaintiff 
objected, because when the docket was sounded to deter- 
mine what causes should be placed upon the jury trial docket 
the defendants did not then demand a jury. The juries for 
the term had been discharged. The objection was sustained 
by the court, and defendants excepted. 

Judgment was rendered for plaintiff for amount of note 
and foreclosure of vendor’s lien. Defendants appealed. 


Drury Field and Martin Casey, for appellants. 

I. Where a mistake would be relieved in equity, application 
to correct that mistake must be made as soon as discovered, and 
the mistake must be fully and clearly proved. (Horan v. Long, 
11 Tex., 233; Story’s Eq. Jur., sees. 152, 153; Bailey v. Bailey, 
8 Humph., 230 ; Trout v. Goodman, 7 Ga., 385; United States 
v. Munroe, 5 Mas.,577; Reese v. Wyman, 9 Ga., 486; Donley 
v. Brush, 44 Tex., 7; O’Neil v. Teague, 8 Ala., (N.S.,) 349.) 

If. In suits at common law, where the value in controversy 
shall exceed $20, the right of trial by jury shall be preserved. 
(Const. of U. 8., art. 7, Paschal’s Dig., p. 22.) 

The right of trial by jury shall be inviolate. (Const. of State, 
art. 1, sec. 15.) 

The defendants had deposited a jury fee with the clerk of 
the District Court before this case was called for trial. By 
section 17, Acts of 1876, approved August 18, it is provided 
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thus: “ Provided that in civil cases filed before the passage 
of this act, parties desiring a jury shall not be required to pay 
the jury fee until the cause is called for trial.” ; 

IIf. A vendor’s lien upon land is not established by proof 
that parties agreed that one of them should have a vendor's 
lien upon certain land. Such lien arises by operation of law 
where certain facts exist. If the facts do not exist, the ven- 
dor’s lien does not arise. (Wynn v. Flannegan, 25 Tex., 778; 
Woolfolk v. Rickets, 41 Tex., 358; Wright v. Wooters, 46 
Tex., 383; Spencer v. Geissman, 37 Cal., 96.) 

IV. Where one advances money to relieve a homestead 
from the lien of unpaid purchase-money, and takes from the 
purchaser and his wife a note for the amount advanced anda_ 
deed of trust on the homestead to secure the payment of that 
note, he is not subrogated to the rights of the vendor, and the 
homestead is released from the lien of the purchase-money. 
And this is true, whatever may have been the intentions of 
the parties. (Malone v. Kanfman, 38 Tex., 454.) 

V. Where parties know all the facts and there was no fraud, 
and they selected one particular security for payment of debts, 
believing that to be sufficient, but in law was not so, courts - 
will not substitute another agreement for them because they 
made a mistake of law. (Story’s Eq. Jur., sec. 115.) 


J. H. Jones and W. W. Morris, for appellee. 





Moorg, Cuter Justice.—It was no doubt the primary pur- 
pose in the enactment of our jury law to elevate the standard 
as respects both the moral and intellectual capacity of those 
to whom the delicate and important duties of a juror should 
be intrusted above what had been previously demanded. To 
secure this desirable result jury commissioners, appointed by 
the District Court, are authorized to select the requisite num- 
ber of persons from the body of citizens from different por- 
tions of the county to act as jurors at each term of the court, 
who should be free from all legal exception, of good moral 
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character, of sound judgment, well informed, and, as far as 
practicable, able to read and write. It was also a leading 
object of the law to avoid the expense of keeping juries in 
constant attendance upon the court while business in which 
juries were not required was being transacted. The first of 
these objects is attempted to be attained by specific though 
somewhat complex rules regulating the selection of the jury 
from the body of the citizens of the county, while the latter 
is to be effected by simply placing all cases in which a jury 
is demanded on what is denominated in the statute a “jury 
case trial docket,” and keeping a jury in attendance only 
while the court is occupied with this docket. With the ex- 
ception of appearance cases, the causes on the “jury case 
trial docket” are to be tried or disposed of for the term, in 
their regular order, before those cases in which no jury has 
‘been demanded and a jury fee deposited. No civil case 
filed since the enactment of the law is to be tried by a jury, 
unless the party demanding it shall deposit the jury fee as 
therein prescribed, or make oath before the clerk that he has 
no money or property on which he ean procure the money 
required to make such deposit, by 9 o’clock A. M. on the day 
of the court set by the judge for the trial of jury cases. But 
parties in cases filed before the passage of the law need not 
deposit the jury fee until the case is called for trial. 

Evidently a demand for a jury must be made or notice 
given to put the case on the “jury case trial docket” before 
the time fixed by the court for its call. Otherwise this docket 
could not be made up so that the cases upon it could be tried 
in their regular order, or jury cases tried and disposed of for 
the term before the trial of cases in which a jury is not de- 
manded. . An inspection of the various provisions of the 
law unquestionably, in our opinion, leads to the conclusion 
that all parties who intend claiming a jury trial must take 
steps to have their cases placed upon the “jury case trial 
docket” by the time fixed by the court for its call, or cer- 
tainly before it is finally disposed of and the jury dismissed 
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for the term. Appellants’ bill of exceptions not only shows 
that they failed to do this, but, further, that although the 
court before discharging the jury inquired of the members of 
the bar whether there would be any further necessity for a - 
jury, their counsel made no response to this inquiry. In 
view of these considerations, to hold that the court should 
have stopped its business and impanelled another jury for the 
trial of this case, or have continued it until the next term, 
that it might be then tried by a jury properly selected, would 
be in effect to say that the jury law is a failure and a farce. 

The questions presented by the other assignments of error 
do not require serious notice. It cannot be denied that there 
was evidence before the court tending to support its judg- 
ment. It was in effect so held when the case was before this 
court on a former appeal. (48 Tex., 241.) We then thought, 
and still believe, all the questions raised had been previously 
ruled upon by this court in its former decisions. And I may 
add that it was only by reason of this conviction that it had 
my assent; for, having long entertained the opinion that 
the entire equity doctrine of an implied lien for unpaid pur- 
chase-money for land is in violation of the statute of frauds 
as well as contrary to sound public policy, I could not have 
given my assent to the original doctrine as first announced 
by the court, much less the manifold extensions which from 
time to time it has received, had I not felt constrained to do 
so by the action of my predecessors, or by that of the majority 
of those with whom I was called to act. 

When this case was before the court on a former appeal it 
turned mainly upon the ruling of the court below in exclud- 
ing the testimony of the witness Webster Flanagan, which 
was, in effect, the same as in the present record. The main 
objection, as I recollect, made to his testimony and discussed 
by counsel, was that it was immaterial, and if admitted was 
not, in connection with the other evidence in the case, suf- 
ficient to establish the lien. The evidence having been ex- 
cluded, there was not, as I remember, (and could hardly have 
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been, properly,) in the record, any evidence to impeach the 
witness or contradict his testimony. In the opinion revers- 
ing and remanding the case for the error of the court in 
excluding the proposed testimony, I, inadvertently perhaps, 
discussed the questions of law which we were called upon 
to decide as if the proposed evidence was an existing fact 
instead of a potential one. 

Appellant’s counsel insists that the judgment should be 
reversed because the opinion on this account might have un- 
duly influenced the court below in finding in favor of appel- 
lee. But, admitting the mere literal and technical correct- 
ness of the criticism to which the opinion is thought to be 
subject, it cannot. be admitted that there can be the least 
uncertainty in the mind of any one who reads it as to its 
legal effect, or doubt as to the precise point ruled in it by 
the court. If the case had been tried by a jury instead of 
the judge, it would unquestionably require a strain upon the 
imagination to suppose they could have been misled. But 
to insist that the learned district judge who presided on the 
trial of the case in the court below could believe that this 
court, because it had discussed the legal effect of a particular 
state of facts as if they had been proved, in determining that 
the court should not have excluded the evidence of the wit- 
ness by whom it was proposed to prove them, had passed 
upon the credibility of the witness, or had given to his testi- 
mony controlling weight over other witnesses, is a proposition 
which could not have been made by one of the uniform frank- 
ness and candor of appellant’s counsel, unless to some extent 
blinded and misled by the zeal of advocacy, and which, when 
calmly considered, we are confident, no one will repudiate 
more readily than the counsel by whom it is now urged. 

The judgment is affirmed. 

AFFIRMED. 
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A. §. Buraess v. Samuet H. Mitrican. 


1. VENDOR AND VENDEE— RIGHTS OF VENDOR IN POSSESSION AFTER 


PURCHASE-MONEY NOTE BARRED.—Whiere a mortgage for the pay- 
ment of the purchase-money for land is executed simultaneously 
with the deed by which it is conveyed, the vendor has, until the 
purchase-money is paid or the mortgage foreclosed, the superior 
right. If the vendor go into possession after the vendee has made 
default, he cannot be turned out by an action of trespass to try title, 
although the purchase - money, as a debt, be barred by the statutes 
of limitation. 


2. SAME.—In such case the fee will remain in the vendor, and the sale 


~1 


be conditional upon the performance of the contract by the vendee. 


. SAME.—The same rule applies to an administrator’s sale. 
. STATUTE CCNSTRUED—LAND.— Paschal’s Digest, art. 1327, provid- 


ing that the deed of the administrator, made upon the confirmation 
of such sale, shall vest in the purchaser the right or title of the tes- 
tator or intestate, does not define the estate thereby conveyed. Such 
enactment becomes necessary from the provision of the probate law 
vesting the estate in the heirs. 


. CASE DISCUSSED AND APPROVED.—Duunlap v. Wright, 11 Tex., 597, 


discussed and approved. 


. VENDOR AND VENDEE.—See case where deed from heirs conveyed a 


title as against a purchaser at a sale by the administrator, and non- 
payment by such purchaser. 


. SAME.—A vendor holding a mortgage on the land sold to secure the 


purchase - money, on default by the vendee, and no reason for.such 
default, is entitled to possession of the land, and to maintain an 


by such sale. 


AppEAL from Parker. Tried below before the Hon. J. A. 


Carroll. 


April 9, 1878, A. 8. Burgess brought suit in the District 


Court of Parker county against Samuel H. Millican. The 
petition gave a history of the transaction out of which the 
litigation arose, and it was alleged that in 1869 one Jane 
Collie died, in Parker county, having at her death a home- 
stead or preémption of one hundred and sixty acres of land, 
known as “the.Jane Collie preémption.” She left four chil- 


dren, then minors,—W. F., John W., A. J., and Libitha A. 
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Collie; that shortly after their mother’s death these children 
were taken by their uncle to Arkansas, where they remained ; 
she left about $1,000 in value of personal property, and was 
owing but a very small sum; her estate was first administered 
upon by one Franklin, who was succeeded in the administra- 
tion by A. J. Bell; that at the July Term of the Probate 
Court of Parker county, 1869, Bell having filed his final 
account, the court made a final settlement with him; the 
settlement account showed that all the debts of the estate 
had been paid, and that there remained $70 and the one 
hundred and sixty acres of land; no heirs appearing to claim 
the estate, the Probate Court at the same term made an order, 
on its own motion, directing that the money be paid to the 
State treasurer and ordering the sale of the land; that al- 
though a newspaper was published at the time in Parker 
county, yet no notice was published therein of said account; 
that under this order Bell sold the land to defendant Millican, 
on a credit of twelve months, for $301, making on September 
27, 1869, a deed to Millican, and at the same time taking a 
note and mortgage from Millican to secure said purchase- 
money; that the purchaser was the acting clerk of the Pro- 
bate Court, and knew of all the facts affecting the title to said 
land as affected by said sale; that Millican refused at matur- 
ity to pay for the land, and had not paid any part thereof. 

Plaintiff claimed that he had bought of said heirs their 
entire estate as heirs of their mother. 

It was alleged that Bell ceased to act as administrator in 
1870; that plaintiff had taken possession of the land and had 
made valuable improvements thereon; that Millican never 
had been in actual possession of the land; that defendant 
Millican was asserting claim to the land, and that the claim 
was a cloud, &e. Prayer was first to remove the cloud made 
by the purchase by Millican; (plaintiff bringing into court 
the note and mortgage for cancellation;) and, second, in 
event of refusal of first prayer, that he have judgment for 
amount of the note and foreclosure of the mortgage. 
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The court sustained exceptions and demurrer to the peti- 
tion. The plaintiff declining to amend, judgment final for 
defendant was rendered, and plaintiff appealed. 


A. J. Hood, for appellant. 

I. The court had no power or jurisdiction to make final 
settlement with the administrator Bell, and order sale of 
estate property of any sort, the debts having all been paid, 
until the heirs had first been cited by publication in a news- 
paper for twenty days. (Paschal’s Dig., art. 1350; Marks »v. 
Tlill, 46 Tex., 845; 27 Tex., 495.) 

II. Even if publication of notice to the heirs for twenty 
days had been made before the making of said final settle- 
ment and order for sale of the land, the court had no juris- 
diction or power, on its own motion, to order a sale of the 
land, the debts being all paid. The court would not, in any 
event, have had jurisdiction to order sale of other than per- 
sonal property. (Paschal’s Dig., art. 1351.) 

Il. But if the land was legally sold, the note of $301 
given by defendant Millican and the mortgage and the deed 
constituted but one instrument. (Dunlap’s Adm’r v. Wright, 
11 Tex., 597; 15 Tex., 305; 6 Tex., 174.) 

By the terms and stipulations of the contract, (to wit, note, 

mortgage, and deed,) if valid, atter the sale the actual better 
title to the land remained in the heirs of Jane Collie until 
their sale to plaintiff. 
; Defendant made and delivered the mortgage and the note. 
The mortgage and deed showed that defendant Millican had 
not paid for the land. (Baker v. Clepper, 26 Tex., 634; 11 
Tex., 597; 18 Tex., 8377; 15 Tex., 305; 6 Tex., 174; Estes 
v. Browning, 11 Tex., 237.) 

IV. In all cases of sale of land, whether the buyer receives 
a deed absolute or a mere bond for title—let the terms of 
sale be what they may—the title as between the vendee and 
the vendor in possession, or the assignees of the vendor in 
possession, is not in the vendee until he pays the purchase- 
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money. (Baker v. Ramey, 27 Tex., 52; 16 Tex., 472; 6 Tex., 
174; 11 Tex., 237.) 

VY. The plaintiff being in possession of the land and de- 
fendant Millican being out of possession, defendant Millican 
cannot, by virtue of the statute of limitation, avoid the pay- 
ment of the note and mortgage given for the purchase-money 
and at the same time oust the plaintiff from the land. In 
such cases the statute of limitation is no defense. (Baker v. 
Ramey, 27 Tex., 52; Dunlap v. Wright, 11 Tex., 604; Lan- 
der v. Rounsaville, 12 Tex., 195; Robertson v. Paul, 16 Tex., 
477.) 


Watts, Lanham § Roach, for appellee. 

I. Where an administrator filed his final account, and no 
heirs or claimants appeared or were represented at the sub- 
sequent term of the court, notwithstanding the publication of 
notice may not have been made for the full twenty consecu- 

tive days, the court has jurisdiction of the estate, and an 
order for the sale of real estate and confirming such sale, &c., 
would not be nullities. At most the want of notice would be 
an irregularity, that must be taken advantage of by direct 
proceeding, instituted within two years, &c. (Paschal’s Dig., 
arts. 1350, 1351, 3676; Dancy v. Stricklinge, 15 Tex., 557; 
Burdett v. Silsbee, 15 Tex., 604; Hall v. Claiborne, 27 Tex., 
222.) 

If. The administrator’s (A. J. Bell’s) deed to Millican vest- 
ed the title of the estate to the land in him, and the deed, 
note, and mortgage are not one instrument; nor is the legal 
effect thereof to vest the superior title in the estate or heirs 
until the purchase-money is paid. (Autrey v. Whitmore, 31 
Tex., 623; Parker County v. Sewell, 24 Tex., 238.) 

III. The note and mortgage set up, and upon which appel- 
lant alternatively sought judgment, is shown by appellant’s 
pleadings to have been barred before the institution of this 
suit. (Paschal’s Dig., art. 4604; Duty v. Graham, 12 Tex., 
427.) 
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Moore, Cuter Justice.—It was decided by this court in 
the case of Dunlap v. Wright, 11 Tex., 597, and has ever 
since been regarded by it as settled law, “that when a mort- 
gage for the payment of the purchase-money for land is exe- 
cuted simultaneously with the deed by which it is conveyed, 
the vendor has, until the purchase-money is paid or the 
mortgaged foreclosed, the superior right; and if the vendor 
go into possession after the vendee has made default, he can- 
not be turned out by process of ejectment or trespass to try 
title, notwithstanding the claim for the purchase-money may 
be barred by the general law of limitations.” 

Having cited and commented upon a number of cases in 
support of its conclusion, the court says: “ The effect of the 
principles in these eases is that the vendor’s deed may be’ 
absolute; yet if a mortgage for the purchase-money be given 
back at the same time, the fee will absolutely remain in the 
vendor. The sale will be but conditional, the ultimate right 
of the fee depending upon the performance or non-perform- 
ance of the conditions. If the purchase-money be paid, if 
the mortgage be satisfied, the seizin will be regarded as hav- 
ing been in the vendee ab initio, or from the date of the 
purchase. If not paid, the vendor will, in the language of 
Stow v. Tifft, 15 Johns.. 458, be reseized free of the mort- 
gage.” 

Whether the conclusion reached by the court can correctly 
be said to result from the giving of a mortgage, where it is 
not recognized, as at common law, as a defeasible conveyance 
of land, but is merely held to be—and rightly, under our stat- 
utes, (Act of May 15, 1838, vol. 2, p. 134; Act of February 
5, 1840, vol. 4, p. 69)—a moneyed obligation secured by a lien 
upon land, is not now a matter for consideration. The views 
expressed by the court in Dunlap v. Wright have too long 
and too often been recognized and approved to be now ques- 
tioned. Does, then, the fact that the sale in question in this 
case was made by an administrator, by order of the Probate 
Court, and that the statute requires the purchaser to give 
26 
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personal security as well as a mortgage upon the land, alter 
the construction and effect of these simultaneously-executed 
instruments, which, by a familiar rule, are to be construed 
together as mere parts of an act or agreement? Certainly 
it has never been supposed or intimated in any of the pre- 
vious cases that the taking of personal security for the pur- 
chase-money, when the vendor is acting for himself, will 
change the construction which would otherwise be given to 
the deed and mortgage; and we see no reason why it should 
be thought to do so when he is acting as a trustee for others. 
To hold that the deed of an administrator and mortgage of 
the purchaser, simultaneously executed, were not to be con- 
strued together and taken as the several parts of one transac- 
tion, and that when thus considered they should not be 
construed to have the same effect as if the vendor was acting 
in his own right, would be to make an invidious distinction 
against estates, for which we can see no just foundation, either 
in the spirit or policy of our laws regulating the settlement of 
estates of deceased persons. 

To maintain the correctness of the judgment of the court 
below in this particular, we are cited by appellee’s counsel to 
article 1327 of Paschal’s Digest, which, after declaring the 
time and manner in which administrators shall make report 
of sales made by order of the court, and providing for the 
action of the court thereon, says: “After any such decree of 
confirmation shall have been made, upon the purehaser com- 
plying with the terms of sale the executor or administrator 
shall execute and deliver to him a conveyance of the property 
so sold, if it were either land or slaves, reciting therein the 
decree confirming the sale and ordering the conveyance to 
be made, which conveyance of land or slaves so made, shall 
vest the right and title that the testator or intestate had in 
the purchaser, and shall be prima-facie evidence that all the 
requisites of the law have been complied with in making the 
sale.” 

The necessity or appropriateness of a statutory provision 
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such as this is certainly very obvious, when it is remembered 
that the personal representative has no title or interest in the 
property of the estate sold and conveyed by him, but that title 
to it, immediately on the death of the owner, is cast upon, or 
vests in, the heirs or devisees, subject to be divested by the 
court for the purposes of administration. The statute, it is 
true, says the deed of the administrator, after the confirmation 
by the court, shall vest in the purchaser the right or title of 
the testator or intestate; but evidently it was not the pur- 
pose of the Legislature in its enactment to define or prescribe 
the characteristics or incidents of the estate thereby vested in 
him. It imparts no more than what the court says, in Dun- 
lap v. Wright, results from the deed and mortgage inter partes, 
viz.: “If the purchase-money be paid, if the mortgage be 
satisfied, the seizin will be regarded as having been in the 
vendee ab initio, or from the date of the purchase.” But 
though seizin or title vests in him by the deed, it is never- 
theless lost to or divested out of him by his refusal or failure 
to comply with the terms or conditions upon and by which 
it was acquired. 

If these views are correct, it necessarily results that appel- 
lant. got by his deed from the heirs of Mrs. Collie a superior 
right to the land of appellee after his default upon the mort- 
gage; that by virtue of this superior title he was prima-facie 
entitled to take and hold possession against appellee, and to 
maintain an action to be quieted in his possession, and for 
the removal of the cloud cast upon his title by the claim set 
up to the land by appellee under the administrator’s deed. 
But it may be well enough for us to add, that we are not now 
called upon to deterniine whether or not appellee, notwith- 
standing his default upon the mortgage, may not be permitted 
by wcourt of equity, on a proper appeal to it, to still discharge 
the mortgage. Tence we are not to be understood as having 
intimated any opinion regarding it, if in any future stage of 
this litigation such a question should be presented. 

There are other points of interest presented in the record, 
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but, as it is thought that what has been said will probably 
render their discussion unnecessary, we need not now notice 
them. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





i. P. Masry, ApMInistrator, AND W. U1, Harrison, IntErR- 
? b 
VENOR, V. Margaret 8. WARD ET. AL. 


1. ALLOWANCE IN LIEU OF HOMESTEAD.—Under the probate law of 
1848, (Paschal’s Dig., 1305,) the widow and children are entitled to 
an allowance in lieu of property exempt from forced sale, when no 
such property exists and their right is not affected by their owning 
a separate estate which may be sufficient for their support. 

2. SAME.—Nor is such right affected by the failure of the probate judge 
to make the allowance at the time required. 

8. SAME.—Such allowance takes precedence of all obligations of deceased 
save vendor’s lien debts. 

4, REASONABLE ALLOWANCE.—An allowance of $2,000 in lieu of a 
homestead and of $500 of other exempt property, to a widow and 
children of a decedent who resided in the city of Jefferson, Texas, 
held to be a proper and reasonable allowance. 


AppEAL from Marion. Tried below before the Hon. B. F. 
Estes. 

A careful statement of the case is given in brief of appel- 
Jants and in the opinion. 


Epperson § Campbell and Crawford § Crawford, for appel- 
lants.—On the 14th of April, 1876, Mrs. M. 8. Ward, the ap- 
pellee, filed her application against I. P. Mabry, administrator 
of the estate of W. H. Ward, deceased, for an allowance in 
lieu of a homestead and other exempted articles. W. M. 
Harrison, the appellant, intervened and contested her right. 
Upon this application the County Court made an order di- 
recting the administrator to pay to Mrs. Ward $3,000 in lieu 
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of a homestead, and $760 in lieu of the other articles ex- 
empted from forced sale. From this order Harrison appeal- 
ed to the District Court, where the judgment of the County 
Court was modified, reducing the homestead allowance to 
$2,000 and that for the other articles to $500. From this 
judgment Harrison appealed to this court. The present case 
is the outgrowth of the case of Mabry v. Tarrison, 44 Tex., 
287. We concede the power of the court to make this allow- 
ance in a proper case, but it should not be made in this case, 
for the reason that the application comes too late and the 
widow and children of W. IL. be a we h ive been peer led for. 

On the 15th day of August, 1870, W. TI. Ward, the hus- 
band of appellee, executed to betoes a deed of trust upon 
lots eleven and twelve in block twenty-nine in the city of 
Jefferson, to secure the payment of a note for $20,000, bor- 
rowed money. After the maturity of this note, and when 
the trustee had advertised the property for sale, Mrs. Ward, 
the appellee, filed her suit in the District Court of Marion 
county, Texas, against W. H. Ward, W. M. Harrison, and 
Jones & Bemis, to restrain the s: le of the property under 
the deed of trust. Mrs. Ward alleged in her petition that 
the property, at the date of the mortgage to Harrison, was 
her homestead, and that a part of the purchase-money for 
the lots was her separate estate. Every issue in the case was 
determined against her, and judgment rendered subjecting 
the property to the payment of Harrison’s note and mortgage. 
From this judgment Mrs. Ward and the administrator of the 
estate of W. I. Ward ay ag and the same was affirmed. 
(Mabry v. Harrison, 44 Tex., 287.) The petition of Mrs, 
Ward for the injunction was filed December 5, 1871, and the 
case was not determined for more than four years. W. H. 
Ward died February 9, 1872, and Mabry was appointed ad- 
ministrator in March, 1872 

The inventory shows property appraised at more than 
$45,000. The judgment of the District Court in the case of 
M. 8. Ward v. W. H. Ward clearly shows the condition of 
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the estate at the date of Ward’s death. The verdict and 
special issues to which it is responsive are part of the judg- 
ment,.and are admitted as part of the statement of facts in 
this case. This judgment shows that there was in the estate 
$47,000 in real estate and $17,000 in notes and accounts. 
It is admitted that the estate now is not worth more than 
$3,000, and that the lots mortgaged to Harrison and the land 
mentioned in the judgment comprise the entire estate. The 
land was mortgaged to Perkins, Swenson & Co., by W. H. 
Ward, for $16,000, and on October 4, 1875, a judgment of the 
District Court of Marion county was rendered directing the 
administrator to sell the land and pay the mortgage debt to 
Perkins, Swenson & Co. The court say, in Mabry v. Harri- 
son, 44 Tex., 286, that the allowance, if any is made, must 
be taken from the corpus of the estate; and Judge Roberts 
strongly intimates that, in Texas, after a judgment has been 
rendered directing the payment of the mortgage debt, the 
property covered by the mortgage could not be made to con- 
tribute. If this intimation is correct, it would cut out the 
land and cast the entire allowance upon the lots. 

It certainly is unreasonakle to permit Mrs. Ward to con- 
test her injunction suit for four years, and then, after an 
estate of $50,000 has been lost and wasted, to come in and 
take what little is left. Had she made her application in 
time, the allowance could have been made to her without 
serious detriment to the estate. If the widow’s claim for this 
substituted allowance is a charge upon the estate in this case, 
no demand having been made for more than three years after 
the opening of administration, it should not be paid now, 
when to do so will absorb the estate. 

It is agreed that the life of W. H. Ward was insured for 
$10,000; that he paid the premium, amounting to $500 per 
annum, and that Mrs. Ward collected the policy after her 
husband’s death. This money unquestionably belonged to 
the estate. Your honors will see that the mortgage to Har- 
rison was executed on the 15th of August, 1870, and filed 
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for record at 93 o’clock A. M. on that day. The probate law 
of 1870 was passed Angust 15, and went into effect from 
and after its passage. This would be the 16th. The old law 
must therefore govern this contract; and this court has said 
“a protection to the family is the reasonable object of the 
law.” (James v. Thompson, 14 Tex., 465.) W. H. Ward, 
in his lifetime, and by an investment of the money which 
honestly belonged to his creditors, made ample provision for 
his family. $10,000 in cash keeps the wolf from the door. 
She has accepted and enjoyed this provision for five years, 
and should be content. Suppose that instead of investing 
$500 in a life policy, Ward had invested the entire $20,000 
received from Harrison: it would have brought to his wife 
and children $400,000. Would this court let them take and 
keep the money, and then wrest from Harrison his security, 
and with it purchase for this family a homestead, a carriage, 
anda gun? Such a proceeding would be “an absurdity to 
which the law affords no sanction by any fair construction 
that can be given to it. On the contrary, it is so far out of 
the reason of the law as to be an implied exception to it. 
Where the reason of the law is clear and manifest, whatever 
is not within the reason is an implied exception.” (Earle v. 
Earle, 9 Tex., 634.) 

The humane policy of our laws, which protects the widow 
and the orphan in poverty and misfortune, should not be 
converted into a mere speculation. 


G. T. & C. S. Todd, for appellees. 

I. This proceeding is in strict accord with the judgment 
which was affirmed and with the decision in the case of Ma- 
bry v. Harrison, 44 Tex., 287. 

If. It was instituted in the District Court in May, 1876, 
and passed by change of jurisdiction to the County Court: 
(See Const. and Laws of 1875-76.) 

Iil. As to the legal sufficiency of the petition, both under 
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the probate law of 1870 and that of 1876, see Terry v. Terry, 
39 Tex., 310; Probate Law of 1876, sec. 57. 

IV. As to plaintiff’s demurrer to the intervention. Appel- 
lant, as a creditor only, is not interested in the estate, and is 
not concluded or bound, either in his rights as a mortgagee 
or in his remedy on the adminisirator’s bond, by the decree 
herein. (Probate Act of 1870; Paschal’s Dig., arts. 5499, 
5522.) 


Culberson § Armistead, for Mrs. Ward.— Mrs. Ward made 
application to have substituted allowance in lieu of home- 
stead, &c., set apart to her and her minor children, which was 
granted in the sum of $2,000 for homestead and $500 for 
exempted articles, Xe. 

Her right to the same is a constitutional guaranty. (Const. 
1870, art. 12, sec. 15; Paschal’s Dig., art. 5478; [Homestead 
Cases, 31 Tex., 677; Terry v. Terry, 539 Tex., 310.) 

- The amount of property exempted is specified in articles 
6854 and 6994 of Paschal’s Digest. This action is authorized 
by the opinion in Mabry v. Harrison, 44 Tex., 295. 

The $10,000 policy paid to. Mrs. Ward was her separate 
property and formed no part of the estate, as shown by the 
judgment which was affirmed. And by the opinion in the 
above case the assets of the estate of Ward were to be mar- 
shalled and claims paid according to priority. For classifi- 
eation of claims, see Paschal’s Dig., art. 5674. 

The ease of Edmiston v. Long, 17 Tex., 135, is not analo- 
gous to the case at bar. Nothing has been abstracted from 
the assets of the estate of W. H. Ward by Mrs. Ward or any 
of her family, and Mrs. Ward was the beneficiary in the life 
policy, and the money collected thereon by her was her sepa- 


rate property and formed no part of the estate of W. H. 
Ward. 


Bonner, Assoctate Justice.— This suit is an outgrowth 
from that of Mabry v. Harrison, 44 Tex., 286, in which will 
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be found a full statement of the case and the issues as then 
presented and determined. Among other matters therein 
litigated, was a claim for $10,000, proceeds of a policy of 
insurance taken out on the life of W. H. Ward, and which, 
since his death, had been received by his wife, the appellee, 
Margaret 8. Ward. It was adjudged that this was her sepa- 
rate property and formed no part of his estate. That portion 
of the decree was not complained of on the former ‘appeal, 
and was not passed upon by the court. (44 Tex., 295.) 

This issue is again presented incidentally in the present 
suit, but the legal effect of the former judgment is to make it 
res judicata, and it will not further be considered. 

The estate of W. H. Ward, which, at his death, was of the 
value of about $50,000, has since, by depression in value, loss 
by fire, and otherwise, been reduced to only about $3,000. 

Subsequent to the affirmance of the judgment in the above 
case of Mabry v. Harrison, Mrs. Ward, having failed to estab- 
lish her claim to the property in controversy, and W. H. Ward 
having died without leaving a homestead, made application to 
the County Court, in behalf of herself and minor children, 
for a substituted allowance, in licu of a homestead and other 
exempt property. H. P. Mabry, as the administrator of the 
estate of W. Il. Ward, appeared, and submitted the matter 
to the court. W. H. Harrison, as a creditor, intervened, 
excepted to the application, and protested against the allow- 
ance, setting up the proceedings and judgment in the former 
suit, and that Mrs. Ward and her children had an estate 
amounting in value to more than $10,000. To this she filed 
general exceptions and denial. 

On the trial in the County Court the exceptions of Harrison 
were overruled and those of Mrs. Ward sustained; and she 
was adjudged the sum of $3,000 in lieu of a homestead, and 
$750, which was remitted to $500, in lieu of other exempt 
property. 

On appeal to the District Court the same disposition was 
made as to the exceptions of both parties, but she was al- 
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lowed only $2,000 in lieu of a homestead, and $500 in lieu 
of other exempt property. It was further ordered, that the 
lands belonging tu the estate, including the lots upon which 
intervenor Harrison had his mortgage, be sold, and that the 
assets of the estate be marshalled and paid out by the admin- 
istrator as should be ordered by the County Court, giving 
preference to the substituted allowances over his mortgage 
claim. 

From this judgment the intervenor appeals, and assigns as 
error the judgment of the court upon the exceptions and in 
granting the substituted allowances. 

By the probate act of 1848, which it is claimed should 
govern the rights of the parties in this case, it was made the 
duty.of the chief justice of the County Court, at the first term 
efter the grant of letters of administration, to set apart to the 
widow and miuor children of the deceased an amount suf- 
ficient for their maintenance for one year. (Paschal’s Dig., 
art. 1304.) This article of the statute has the express proviso 
“that when any such widow and minor children shall have 
separate property adequate to their maintenance, then no 
such allowance shall be made as is provided for in this sec- 
tion.” 

By a subsequent article (1305) it is further made the duty 
of the chief justice, at the same term of the court, to set 
apart for the benefit of the widow and children all such prop- 
erty as may be exempted from execution or forced sale by 
the Constitution and laws of the State, and to make an al- 
lowance in lieu of any or all of the specific articles which 
may not be among the effects of the deceased. 

Similar provision was also made by the probate act of 
1870, as construed by this court in Mayman v. Reviere, 47 
Tex., 357. 

The evident object of these statutes was to continue to the 
widow and children that protection afforded by the general 
policy of the law exempting certain property from execution 
and forced sale. (Hubbard v. Horne, 24 Tex., 272.) 
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The failure of the chief justice to set apart for the benefit of 
the widow and children this exempt property, or to make the 
substituted allowance in lieu thereof, would not defeat their 
rights under the law. (Connell v. Chandler, 11 Tex., 249; 
Little v. Birdwell, 27 Tex., 688.) 

Particularly should it not so prejudice their rights when 
the delay was occasioned, as appears by the record in this 
ease, by reason of pending litigation between the widow and 
the administrator and creditors, to determine whether or not 
the property claimed as such, was the homestead. Until this 
was ascertained the chief justice could not act with certainty 
in making the order. 

Under article 1305 there is no restriction upon the right 
of the widow and children to have the specific property 
or the substituted allowance, the only proviso being, that if 
the estate is solvent the statute shall not be construed to 
prohibit the partition of said property among the heirs and 
distributees. By the preceding article (1504) there is the 
express’ proviso before referred to, that the allowance for 
maintenance for one year shall not be made if they have 
separate property adequate for their support. By a familiar 
rule of construction, the fact that they have separate property 
adequate for their maintenance would not, then, under this 
statute, defeat their right to an allowance in licu of the home- 
stead and other exempt property. By the subsequent act of 
1870, (Paschal’s Dig., art. 5487,) the exempt property or its 
ralue formed no part of the estate for the purpose of admin- 
istration, but was reserved for the benefit of the family. If 
a specific homestead had in fact been left by the decedent, 
under the uniform construction and practice prevailing under 
both the statutes of 1848 and 1870, we think there is no 
question but what the same would be set apart for the use 
and benefit of the widow and children, without regard to 
whether or not they had separate property; and the same 
reason which would require this would also require the sub- 
stituted allowance. 
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That this claim is superior to liens other than the vendor’s 
lien, has long been decided by this court. (Robertson v. 
Paul, 16 Tex., 472; Giddings v. Crosby, 24 Tex., 295.) 

Whatever may be the seeming injustice of the law or the 
construction heretofore given to it in its application to cred- 
itors, we can but say that “thus it is written.” The hardship 
in the present case seems the more to be regretted, as the 
want of proper care and precaution to secure his debt under 
the ordinary vicissitudes of life cannot be attributed to the 
intervenor. But the misfortune to him, and which also to 
some extent must be shared by the widow and children, 
seems to have been occasioned by those unforeseen casualties 
which now and then occur, and which strikingly illustrate 
the proverb, that riches make themselves wings and fly away. 
To provide against such misfortune was doubtless one of the 
objects of the Legislature in the passage of the statutes now 
under consideration. 

The allowance made by the court seems to have been 
reasonable under the evidence, being, as to the homestead, 
the lowest estimated value of an average one iu the city of 
Jefferson, the place of the late residence of the deceased, W. 
Ht. Ward. 

There being no apparent error in the judgment below, the 
same is affirmed. 

ATFIRMED, 


[Caief Justice Moore did not sit in this case.] 





D. C. Larrp anp J. L. Hout v. J. B. Bass anv J. HE. 
‘WILLBANKS. 


1. TRUSTEES OF CHURCHES, &C.—CORPORATIONS.— After the act of 
1845, (Paschal’s Dig., art. 483.) conveyances to trustees for the ben- 
efit of churches, which were not made in compliance with its terms, 

were not on that account necessarily ineffectual. 
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2. SAME.—Conveyances may be made to trustees for the benefit of 
churches, &c., not incorporated, and provide for a continuance by 
succession of the trust. 

3. PAROL EVIDENCE.—It seems that a parol contract made upon bids, 
in writing, made in response to written notices, may be proven, 
although the written notice and bid be not produced. 

4. MOTION FOR NEW TRIAL.—See motion and affidavit showing cause 
requiring new trial. 


Apprat from Smith. Tried below before the Hon. M. H. 
Bonner. 

This is a case where Laird and Holt removed a school- 
house from land belonging to the Mount Sylvan Baptist 
Church, of which Bass and Willbanks were the only surviv- 
ing deacons. 

The facts show that the school-house was originally erected 
by W. P. Martin, by an arrangement with one J. W. Brad- 
shaw, who was an agent or-contractor for the State. It was 
erected by permission, that the neighborhood might have the 
benefit of a school-house, granted by the Mount Sylvan Bap- 
tist Church by an order entered in its church book of proceed- 
ings. Laird and Holt claimed that the school-house belonged 
to them, they having purchased it from Martin. Martin had 
been partly paid for building the house by the State, and 
had no lien. This purchase was admitted. They claimed 
that Martin had the right to sell it by virtue of his contract 
with Bradshaw, to whom the permission to erect it was given. 

At the time of the removal the house was being used as a 
school-house. 

A verdict and judgment were given for the plaintiff for 
one dollar actual damages and cost. 

Defendant moved for a new trial, on the ground of error 
in the court in excluding testimony offered as to the terms o! 
the contract between Bradshaw and Martin for the erection 
of the house. 

Martin, witness for defendants, testified that “notices were 
posted by Bradshaw inviting bids for the building of four 
school-houses, one of which was the house in controversy.” — 
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It was then proposed to prove by the witness that he had made 
a bid in writing, giving in it only the amounts for which he 
would build each school-house, including that sued for, and 
that Bradshaw accepted the bid verbally and without any 
writing, and the contract between Bradshaw and witness for 
the building was based on the bid, &e. This was excluded as 
secondary, as was also the testimony of said witness that his 
contract with Bradshaw, in its details, was verbal, and that it 
was a part of the contract on which witness had built the 
house “that the house should be the property of witness, and 
that no title should pass to said Bradshaw or to any person 
else until he (witness) should be fully paid.” 

In support of the motion affidavits were filed. Martin, by 
affidavit, stated “that before the trial of the said cause, on 
April 17, 1878, he was applied to by Horace Chilton, Esq., 
to know if the contract or agreement between him and Brad- 
shaw, in reference to the school-house in controversy, was 
written, and that affiant informed said Chilton that said con- 
tract was verbal; that he did not inform Chilton that there 
was any written notice or bid; that he did not suppose that 
his bid or the notice constituted the contract, and, therefore, 
did not say anything to Chilton about them; that Bradshaw 
verbally accepted the bid which he made, and that all the 
terms as to the manner of payment and the ownership of the 
property [the school-house] were verbally agreed upon be- 
tween himself and Bradshaw”; that it was verbally agreed 
in 1872, after the bid was made, between witness and Brad- 
shaw, that the title to the school-house should remain in him, 
(witness,) and that it should be his property until the school- 
house should be fully paid for. Tis claim was not one of 
debt against said school-house, but he was to remain the 
owner until it was paid for. 

Tforace Chilton, by affidavit, stated that he was one of the 
attorneys for Laird and Holt, and on April 17, 1878, before 
announcement in this case, he applied to said Martin to know 
if the contract between him and Bradshaw, in reference to 
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the school-house in controversy, was written or verbal, and 
that Martin stated to affiant that said contract was verbal, 
and that the announcement for trial was made on the faith of 
that statement, and that the first he ever knew that there 
was-any writing between Martin and Bradshaw concerning 
the matter was when Martin was on the witness stand; that 
counsel for defendants were surprised on the trial when it 
was discovered that there was any writing, &e.; * * * 
that had he known before the trial that the contract was in 
writing, he could have supplied the necessary testimony, &c. 
The motion for new trial was overruled. 


G. W. & Horace Chilton, for appellants. 

I. Under the laws of Texas less than three trustees cannot 
manage the affairs of a church. (Paschal’s Dig., arts. 483- 
486.) 

In this case only two trustees or deacons were acting. 

If. All the trustees named in the deed should have joined 
in the suit for injury to the property. 

TI. A verbal acceptance of a written bid, and all the terms 
thereof, may be proved by parol without the production of 
the writing. (1 Greenl. Ev., 90; Miller v. Fitchthorn, 31 


Penn., 252; Mobile, &c., v. McMillan, 31 Ala., 711; Deshon - 


v. Merchants’ Ins. Co., 11 Mete., 199; Ingram rv. Lea, 2 
Camp., 521; Livingston v. Delafield, 1 Johns., 522.) 

IV. Any verbal agreement or change made after a writing, 
is provable by parol, although the writing formed the basis 
of such agreement. (3 Johns., 528; 12 Wend., 446.) 

V. Where counsel make diligent efforts to inform them- 
selves as to the facts of their cases, and are misled by the 
testimony given, they should have new atrial. (Delmas v. 
Margo, 25 Tex., 1; Grah. & Wat. on New Trials, 168.) 


Jones & Henry, for appeliees.—Every denomination is al- 
lowed by our law to adopt its own method of electing trustees. 
( Paschal’s Dig., art. 384.) 
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The Baptist Church acts by its deacons. The two plaintiffs 
in this suit are named as grantees in the deed conveying to 
the church the lund on which the trespass was committed. 


Govutp, Associate Justice.—It is not our opinion that 
after the act of 1845, “to authorize the appointment of trus- 
tees in certain cases,” (Paschal’s Dig., art. 483, e¢ seq.,) con- 
veyances to trustees for the benefit of churches were inef- 
fectual unless made in compliance with its terms. By such 
compliance the trustees become a body corporate; without 
it any person might still convey property to trustees for the 
use of an unincorporated church, and might provide that on 
the occurrence of certain events the original trustees, or some 
of them, should retire and others be substituted. (Lewin on 
Trusts and Trustees, p. 566; 3 Pet., 99.) We see no reason 
to doubt that the deed offered in evidence vested in plaintiffs 
a title sufficient to enable them to maintain their suit. 

We are inclined to the opinion that the evidence exeluded 
by the court, as secondary, should have been admitted. 

But however that may be, (and as the question will hardly 
recur, it is not material to decide it,) our opinion is that the 
affidavits for a new trial show that the defendants’ counsel 
was misled, by the answers of the witness to his inquiries, 
previous to the trial, into the belief that there was no written 
evidence of the contract which he sought to prove by that 
witness. He appears to have used reasonable care and dili- 
gence in informing himself of the facts to which the witness 
would testify, and to have been misled by the mistake of the 
witness, the result being the exclusion of testimony material 
to the defense. Our opinion is that the showing made enti- 
tled defendants to a new trial. (Delmas v. Margo, 25 Tex., 1.) 
Because the court erred in refusing a new trial, the judgment 
is reversed and the cause remanded. 





REVERSED AND REMANDED. 


[Justice Bonner did not sit in this case.] 
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Jonun T. Overton v. Leon & H. Brum. 


— 


PRACTICE—NEW TRIAL.—A new trial is never in fact granted after 
the adjournment of the term of the court at which the judgment 
was rendered. 

2. SAME—REHEARING.—Whien a judgment has been obtained by fraud, 
accident, or mistake, and withont any want of diligence on the part 
of the party against whom it was rendered, the District Court, in 
the exercise of its equity powers, may grant relief by reéxamining 
the case on its merits, and granting such relief as equity and justice 
may demand. 

3. INJUNCTION—REHEARING.—To warrant an injunction, pending a 
petition for rehearing of a judgment of a court having jurisdiction 
of the parties and of the subject-matter, in addition to fraud, acci- 
dent, or mistake, the applicant must show merits in his ease, 

4, APPLICATION FOR REHEARING MUST SHOW INJURY BY THE JUDG- 

MENT.—Judgment was rendered for plaintiff. Motion for new trial 

was overruled July 28. On August 10 following the defendant pre- 

sented a statement of facts to counsel of plaintiffs. The District 

Court adjourned August 11. The judge presiding had not safficient 

time to prepare a statement of facts, and it was agreed by the counsel 

of the parties, with concurrence of the judge, that the statement of 
facts should be prepared during vacation. Defendant gave notice 
of appeal, and perfected it by filing bond. The case was affirmed 
on certificate. Petition being made for rehearing, setting out these 
facts, and it not appearing that the plaintiff in the bill had merits 
in the original case : Held— 

1. That the failure of the judge to prepare and file a statement 

of facts was not ground for the relief sought. 





2. Where such showing for rehearing failed to show that the 
appeal of which plaintiff in the bill was deprived would have 
been with effect, the loss of the right to appeal was not an injury. 

5. PRACTICE.—Counsel urged to diligence in preparation of eases for 
appeal, upon the closing of the trial from which it is proposed to 
appeal. 


Appreat from Rusk. Tried below before the Hon. A. J. 
Booty. 

Prior to May 18, 1874, the appellant and W. B. Hender- 
son, partners in merchandise, were indebted to several mer- 
chants at Galveston. On that day these merchants made 
27 
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and signed between themselves and Overton & Henderson 
the following agreement : 

“We, the undersigned, creditors of Overton & Henderson, 
Overton, Texas, do hereby agree, each and all of us, to relin- 
quish all claims against said firm, upon payment to us, within 
fifteen days from this date, of fifty per centum of the amount 
set opposite to our names. This agreement is not binding 
without the signature of all the creditors, set opposite their 
respective names. Galveston, May 18, 1876.” 

Then follow the names of the creditors, with the amount 
due to each set opposite to each creditor’s name. One of 
these creditors is the firm of Leon & H. Blum. 

Within the fifteen days mentioned in that agreement 
Overton paid Leon & H. Blum fifty per cent. on their claim, 
and they executed their receipt for that amount, in full satis- 
faction of their claim. 

Afterwards, Blum & Blum sued Overton & Henderson for 
the other half of the debt which had been compromised, 
charging that Overton had obtained the compromise from 
them by false representations that he could not pay nfore 
than fifty per cent. of the debts of Overton & Henderson, 
(which Overton denied,) and recovered judgment on the 18th 
of July, 1877. 

Appellant filed his motion for a new trial, which was over- 
ruled July 28, and gave notice of appeal to the Supreme 
Court. Appellant made out a statement of the facts in evi- 
dence, and submitted that statement to the counsel of Leon 
& H. Blum on August 10. The term, by operation of law, 
ended August 11. The attorneys for Blum & Blum did not 
concur in the statement of facts, and that statement was 
handed to the presiding judge, who failed to act on it. On 
the next day, about twelve o’clock, when the court was about 
to adjourn, it was agreed by counsel on both sides that dur- 
ing vacation the counsel for defendants would submit their 
statement of facts to the judge, and from both statements he 
would make one, and return it in time for the transcript to be 
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filed in the Supreme Court before the assignment for said Dis- 
trict Court. The judge approved of that agreement, which 
was in writing and signed by both parties. In the transcript 
appears the statement of facts so prepared by Overton, and 
it shows a conflict of testimony on the issues joined. 

The appellant filed his appeal bond, which was approved 
in time. No transcript of that suit was filed in this court, as 
there was no statement of facts for the court to act upon. 
At instance of appellees the case was, however, affirmed on 
certificate December 21,1877. (48 Tex., 370.) December 
5, and while the motion to affirm on certificate was pending, 
appellees sued out an execution on the judgment, under which 
a levy was made. 

The appellant filed his bill of injunction to restrain the 
appellees from proceeding to collect the judgment above 
mentioned. A temporary injunction was granted December 
15, 1877. 

On motion of appellees the bill was sustained as to the 
levy made under the execution, and dismissed as to all other 
matters, 

All the facts stated were contained in the injunction bill 
and supported by several affidavits. From the decree dis- 
missing his bill Overton appealed, and assigns the following 
errors : 

1. Dismissing plaintiff’s bill on defendants’ motion, because 
there is no sufficient cause, either legal or equitable, set out 
in said motion, or in the answers of said defendants, to have 
said bill dismissed. 

2. Because the answers of defendants do not set out any 
particular fact in the statement of facts made out by the 
plaintiff, in the suit of Blum & Blum v. Overton & Hender- 
son, but a general allegation that said statement of facts is 
incorrect. 

3. The court erred in dismissing the plaintiff’s bill, because 
the defendants do not deny, under oath, the material facts 
alleged in said bill as to the plaintiff having fully, without 
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fraud or misrepresentation, complied with the agreement or 
compromise between plaintiff and his creditors, which agree- 
ment is set out in said bill. Neither do said defendants deny 
all the other equities in said bill. 


James H. Jones and Martin Casey, for appellant.—The Dis- 
trict Court has power to grant a new trial after the term of 
the court when the judgment was rendered, and to grant 
relief upon an original bill for fraud, accident, or mistake, or 
when it would be inequitable to permit the plaintiff, in the 
judgment sought to be set aside, to enforce that judgment. 
(Gross v. McClaran, 8 Tex., 344; 17 Tex., 107; Spencer v. 
Kinnard, 12 Tex., 187; Vardeman v. Edwards, 21 Tex., 740; 
Pratt v. Keils, 28 Ala., 390; Saunders v. Jennings, 2 J. J. 
Marsh., 513; High on Inj., sec. 116.) 

I. The causes assigned in the motion to dissolve the in- 
junction and dismiss the bill are, because of want of equity 
in the bill; because the agreement of counsel, that the pre- 
siding judge should make out a statement of facts in vaca- 
tion, is not warranted by law; because of insufficiency of the 
affidavit to the petition; because plaintiff does not state that 
he presented his statement of facts to the judge before the 
adjournment of the court; because the plaintiff did not file a 
transcript aud a copy of the evidence in the Supreme Court. 
The answer (not sworn to) asserts that all matters in plain- 
tiff’s bill are res judicata, the judgment being affirmed on 
certificate by the Supreme Court; (sworn to) that plaintitf’s 
motion for a new trial was overruled July 28, 1877; that 
said term did not close until August 11, 1877; that plaintiff 
had ample time to prepare and present to defendants’ coun- 
sel a statement of facts, which he did not until the evening 
of August 10, 1877; that plaintiff did not make out a full 
and fair statement of all the facts; that the facts were too 
numerous for defendants’ counsel to be made out by them 
during the remaining time of the court. 

Il. As to dismissing the bill on the answer of defendants, 
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plaintiff assumes that the answer must deny all the equities 
in the bill. (Burnley v. Cook, 13 Tex., 586; York v. Gregg, 
9 Tex., 93; Smith v. Power, 2 Tex., 57; 3 Danl. Ch. Pr., p. 
1831, note 1, and authorities there cited; Beall v. Blake, 10 
Ga., 459.) 

III. When a compromise is made with a knowledge of all 
the facts, payment made by the debtor and a receipt given, 
the debtor is not further liable. (2 Pars. on Cont., 618, note 
yr, and authority cited in that note.) 

IV. The answer must deny all the material allegations in 
the bill, under oath, or the injunction will not be dissolved. 

The agreement to compromise between the appellant and 
his creditors was copied into the bill. Plaintiff says he paid 
defendants, as provided in that agreement, within the time 
specified, and obtained the following discharge : 

“ No. 1075. FALVESTON, May 28, 1874. 

Received from Messrs. Moody & Jamison fourteen hun- 
dred and twenty ;%, dollars, in full payment of our. claim 
against Messrs, Overton & Henderson, amounting to $2,840.13, 
as per compromise agreed upon by creditors. — / 

$1,420.06 cy. Leon & Hl. Brum.” 

Plaintiff says that with said compromise he complied faith- 
fully and without fraud or deceit. None of these allegations 
are denied by the answer, except the general denial, not 
sworn to. (Burnley v. Cook, 15 Tex., 586; Dearborn ¢. 
Phillips, 21 Tex., 451.) 

V. To enforce the judgment of affirmance on certificate 
by the defendants would be a fraud upon the plaintiff, under 
the facts and circumstances in this case; und every judg- 
ment obtained by fraud should be set aside, though rendered 
by the highest court of judicature in the State. (Kellum cv. 
Smith, 18 Tex., 849; Kerr on Frauds, 294; Insurance Co. v. 
Hodgson, 7 Cranch, 332; Ligh on Inj., see. 116.) 


R. M. Wynne, for appellees. 
I. After the District Court has refused a new trial it has 
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no power, at a subsequent term and upon an original pro- 
ceeding, to reconsider its judgment overruling the motion 
for a new trial, unless the judgment be impeached as a nal- 
lity. The party’s remedy is by appeal or error. (Grah. & 
Wat. on New Trials, 1463; Metzger v. Wendler, 35 Tex., 
385; Vardeman v. Edwards, 21 Tex., 740.) 

II. In no case will the courts grant the relief sought by 
appellant in this extraordinary proceeding unless he shows 
clearly that he has been guilty of no negligence. (21 Tex., 
653; Brown v. Jones, 1 J. J. Marsh., 470.) The whole mat- 
ters set up by appellant’s bill are res judicata. (Overton v. 
Blum, 48 Tex., 370; 9 Tex., 128; 20 Tex., 790; 4 Tex., 104; 
22 Tex., 177; 1 Johns. Ch., 189.) 

This case of Overton v. Blum had been affirmed by this 
court before appellant’s application for a new trial herein 
was heard by the District Court. 

IIT. It would be a most extraordinary interposition on the 
part of a court of equity to set aside a judgment obtained 
after a full and fair investigation upon the ‘merits before a 
court of competent jurisdiction, and affirmed by the court of 
last resort, merely because appellant failed, by his own neg- 
ligence, to get a statement of facts to have the judgment re- 
vised in the Supreme Court. (Freem. on Judg., sec. 508; 
23 Wis., 249.) 

1V. There are exceptions to the rule, as stated by appel- 
lant, that only where the answer denies the circumstances 
upon which the equity is founded will the injunction be dis- 
solved. (Smith v. Power, 2 Tex., 57.) 

Appellant’s sworn answer denied the facts upon which 
appellant sought relief. Where an injunction is dissolved 
on motion for insufficiency, it would be immaterial that the 
answer was not sworn to at all. (Carter v. Griffin, 32 Tex., 
214.) 

V. It is not error to dismiss the bill on dissolution of in- 
junction, unless the records show that the appellant asked 
that his bill be held over for trial. (12 Tex., 60.) 
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The records do not show that appellant asked that his bill 
be retained. : 

When creditors enter into a written agreement of compo- 
sition, the same is not binding upon any one unless it be 
signed by all the creditors, and a payment thereon will only 
discharge the debt pro tanto, and a creditor can sue and re- 
cover the balance due. (14 N. Y., (4 Kern.,) 822; Green v. 
Shriver, 53 Penn., (8 Smith,) 259.) There is no pretense 
that all the creditors signed the composition articles. 

VI. Ifa receipt for a demand be obtained by fraud, and a 
compromise agreement be also obtained by fraud, neither 
would be binding. This proposition is too well settled to 
require recital of authorities. 

The question of fraud and misrepresentation of appellant 
in obtaining the receipt and their signature to composition 
agreement, was a material issue in the case of Blum v. Over- 
ton, which issue was found against appellant by the jury, by 
which the question of fraud is concluded. (2 Tex., 396; 1 
Tex., 526; 26 Tex., 333.) 


Moors, Cuter Justice.—Although the contrary might be 
inferred from some of the earlier decisions, (8 Tex., 342; 9 
Tex., 69; 17 Tex., 114,) it must now be regarded as settled 
that a new trial is never in fact granted after the adjournment 
of the term of the court at which the judgment is rendered, 
no matter what are the grounds urged in support of the ap- 
plication. (Taylor, Knapp & Co. v. Fore, 42 Tex., 256; Rol- 
ler v. Woolridge; 46 Tex., 485.) But though a new trial is 
never granted in terms after the adjournment of the court 
rendering the judgment, and there can be no such thing as 
another trial of the case at law after it is once finally de- 
cided, it is not to be questioned that when a judgment has 
been obtained by fraud, mistake, or accident, and without 
any want of proper diligence on the part of the party against 
whom it is rendered, the District Court, in the exercise of its 
equitable powers, may grant relief by reéxamining the case 
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on its merits, and granting such relief as equity and justice 
may demand and require. ‘To call, however, for the inter- 
position of a court of equity, and to warrant the staying of 
the enforcement of a judgment rendered by a court having 
jurisdiction of the parties and subject-matter of the suit, it is 
not sufficient that a mistake or accident may have occurred 
in the course of the proceeding, but it must also be shown 
that there is merit in the applicant’s case, and but for the 
interposition of the court he must sustain irreparable injury, 
to which he has in no material manner contributed. “If 
Adams, in his petition,” said this court, in the ease of Roller 
v. Woolridge, “had stated good, equitable grounds for setting 
aside the judgment, which was a judgment in an ordinary 
action at law, the exceptions to it for want of equity should 
have been overruled, not for the purpose of granting a new 
trial, but that this suit in equity, as an original proceeding 
for relief against a judgment at law, might be tried as any 
other suit seeking equitable relief. The rule here announced 
was defixitely settled by this court in the case of Taylor, 
Knapp & Co. v. Fore, 42 Tex., 256. If, on the other hand, 
the equitable grounds set forth in the petition were not suffi- 
cient to set aside the judgment, upon its being excepted to 
and dismissed for want of equity, the judgment would be 
left standing, to be executed as a valid judgment.” And 
says the Supreme Court of Georgia, in the case of Kohn v. 
Lovett, 34 Ga., 180: “It was not beyond the reach of a court 
of equity to interpose and take jurisdiction of the parties and 
subject-matter; and if it appeared there was merit in the 
case, and injustice would result from the act or mistake of 
the judge in the premises, it was the duty of a court of equity 
to enjoin the collection of the judgment and stay proceed- 
ings until a fair and full hearing upon the merits had been 
had.” 

Admitting that the delay of appellant in presenting to ap- 
pellees’ counsel his statement of facts from the 28th of July 
to the 10th of August, (the day before the time fixed by law 
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for the adjournment of court,) is not such negligence as pre- 
cluded him trom complaining of the failure of the presiding 
judge to prepare astatement of facts before the adjournment 
of court, or to file such statement, as agreed by the parties, 
with the papers of the case in time for appellant to prosecute 
his appeal, does the mere failure of the judge to make out 
and file such statement, and the subsequent affirmance of the 
judgment on certificate without reference to the merits, author- 
ize the District Court to grant a new trial or to enjoin the 
collection of the judgment? Surely it cannot be insisted that 
a judgment of the District Court and its aflirmance by this 
court can be set aside or enjoined, on application to the Dis- 
trict Court, without its being made to appear, prima facie at 
least, by the applicant, that he had a meritorious defense to 
the action, and but for the failure of the judge to make out 
the statement of facts this court might, and probably would, 
have reversed the judgment and granted him a new trial. 
It is a universal rule that the aid of a court of equity can 
never be invoked by a party who does not show merit. Cer- 
tainly the overruling and setting aside a judgment of a court 
having jurisdiction of the parties and subject-matter of the 
suit cannot be thought to be an exception to this general rule. 
Appellant, however, made no attempt to show merits. His 
petition seems to have been framed upon the theory that the 
District Court, by reason of the fact of the failure of the 
judge to file the statement of facts as agreed, and his being 
thereby deprived of a full review of the judgment by this 
court, could set aside its former judgment and order a new 
trial of the original suit in that court, just as if a new trial had 
been granted on an application during the term at which the 
judgment was rendered. 

It is not pretended that appellant was in any way hindered 
or obstructed in making his defense to the original action in 
the District Court. It is insisted merely that he did not get 
the benefit of his appeal to this court, and could not have done 
so with any hope of success without a statement of facts, ap- 
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proved by the judge. But, we ask, why should a court of 
equity interfere and grant relief unless there was merit in 
his appeal? Surely no one would claim relief because by 
accident or mistake he has lost the opportunity of appealing 
from the judgment of the District Court, if it appeared that 
' his appeal was taken merely for delay; and if not, as it must 
be conceded, it is incumbent upon the party applying to a 
court of equity for relief to show equity. Appellant, when 
he appealed to equity for relief, because, as he says, he has 
lost the benefit of his appeal for want of a statement of 
facts, should show, prima fucie at least, a meritorious ground 
of appeal; and that had the statement of facts been filed, so 
that he could have presented his appeal to this court as he 
designed, the judgment might, and probably would, have 
been reversed. But an examination of the record before us 
shows no reasonable ground to believe such would have been 
the result if the statement of facts had been filed. Admitting 
the statement of facts prepared by appellant to be strictly 
correct, (though it plainly appears upon its face that it is glar- 
ingly defective,) and looking at the case in the most favorable 
light which can be taken of it for appellant, it can merely be 
said that he claims that he has lost by the failure of the judge 
to make out and file a statement of facts the privilege of ask- 
ing this court to review a verdict of the jury in a case in 
which the testimony was conflicting, and on this account 
the court would unquestionably have been forced to affirm 
the judgment. 

It is, therefore, impossible for us to say, on the case as made 
by appellant, that he has suffered any such injury by the fail- 
ure of the court in the matter complained of, as would warrant 
a court of equity to enjoin or set aside the previous judgment. 
The result may have worked a hardship upon appellant; but 
if so it is not made apparent to us by this record. The most 
we can say of it is, that it exemplifies the impropriety of par- 
ties postponing, as is too often the case, until the adjournment 
of the court, the preparation of their cases for appeal; and 
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instead of having the statement of facts approved and filed 
during the term, as the statute evidently contemplates, agree- 
ing that this may be done after adjournment. Admitting that 
as to which, how- 
ever, I at present express no opinion,—if there is a failure to 
complete the statement of facts before the adjournment of the 
court, through the delay of the party desiring to bring the 
case to this court, he has no cause to complain of the loss of 





such agreements are legal and binding, 


the benefit of such statement on the hearing of the case here. 
But if the parties cannot agree, and the party who recovers 
the judgment neglects or refuses to present his counter-state- 
ment in time to enable the judge to make the statement in 
due time, and he is not willing to accept and certify the state- 
ment furnished him by the other party, he may, in his discre- 
tion, hold counsel as in contempt and punish them therefor, 
or set aside the judgment and grant a new trial. The right 
of appeal is guaranteed to every litigant in the District Court, 
and the court should see that it is not lost to or taken from 
him, when he is in no default, by the fraud or negligence of 
his adversary. 

There is no error in the judgment of which appellant can 
justly complain, and it is affirmed. 

AFFIRMED. 





J. A. Weaver v. B. F. Asucrort. 


1. FRAUDULENT SALE—CHARGE OF COURT. —See instructions held 
defective, as failing to submit the issue whether a transfer of a stock 
of goods was fraudulent. 

2. SAME.—See facts in which a charge submitting to the jury whether 
the transfer was a justifiable preference of a certain class of creditors 
of the party making the transfer was held erroneous. 

& PARTNERSHIP DEBTS-—ASSIGNMENT BY PARTNER.—One member 
of the firm assigned his interest in the partnership stock; the stock 

was seized, by attachment against the party making the transfer, at 

suit of an individual creditor: Held, That it was error to submit as 
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a controlling issue whether the assignment was made for preference 
of the partnership creditors. 

4. SAME.—Such transfer destroyed the right of preference by partner- 
ship creditors to so much of the firm assets as, in shape of notes and 
accounts of the firm, were taken by the retiring member in consid- 
eration of his assignment of interest in the partnership stock. 

6. SUCH CHARGE was inconsistent with the following charge given : 
*That the party making the assignment might have done so in 
order to get his interest in the firm accounts to pay his individual 
debts.”’ 

6. FRAUD, EVIDENCE OF.— Held erroneous to charge that ‘fraud will 
not be presumed, but must be proved like any other fact, and the 
burden of such proof rests on the party who alleges such fraud,”’ 
without some further explanation as to the character of evidence by 
which fraud may be established. 

7. EXEMPLARY DAMAGES.—In a suit for damage against a sheriff for 
seizure under an attachment of goods, there being no evidence of 
ill-feeling or improper motive on part of the sheriff, it was error to 
allow exemplary damages. 

§. PARTNERSHIP GOODS MAY BE LEVIED ON FOR INDIVIDUAL DEBTS 
OF A MEMBER OF FIRM.—Partnership goods may be levied on to 
satisfy the ind’vidual debts of a member of the firm, to the extent 
of such member’s interest. 

9. EVIDENCE—DECLARATIONS OF INTENT.— Held error to allow in 
evidence declarations of intent, made by a party in his own behalf 
and negativing fraud, made anterior to the transfer and in no way 
connected with the transaction. 

10. TENDER IN TORT.—A tort is not cured by a tender without accept- 

ance. 

DAMAGES IN TRESPASS.—The measure of damage for illegal seiz- 

ure and conversion of goods is the value thereof at time of the seiz- 

ure, and eight per centum interest per annum from its date. 


11 


AppEaL from Hopkins. Tried below before the Hon. 
Green J. Clark. 

The facts are fully stated in the opinion, in which will be 
found the charges referred to in appellant’s brief. 


Crawford § Crawford, for appellant. [Their brief did not 
reach the reporters. ] 


Robertson ¢ Herndon, also for appellant. 
I. The court erred in giving the sixth special charge asked 
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by plaintiff. (Briscoe v. Bronaugh, 1 Tex., 335; 1 Story’s 
Kq., 206; 8 Pet., 244; Burch v. Smith, 15 Tex., 223. 

If. The court erred in the eleventh and twelfth paragraphs 
of the general charge, and the fifth, eighth, ninth, and tenth 
special charges asked by the plaintiff and given by the court, 
because the same present the transaction between Russell 
and Ashcroft as a preference, when there was no evidence of 
a preference. (See definition of the word preference in 2 
Bouv. Law Dict., 362.) 

The sale of partnership property by one partner to another 
converts the partnership into the individual property of the 
vendor and subject to his individual debts. (3 Kent’s Comm., 
65; 6 Ves., 119; 11 Ves., 3-6; Story on Part., sees. 3, 5, 8.) 
This is true even though the vendor agrees to pay the part- 
nership debts. (Rogers v. Nichols, 20 Tex., 724.) 

Partnership creditors are entitled to priority of payment 
over individual creditors, and this right they can assert even 
though a levy has been made on the partnership property by 
one of the individual creditors. (42 Tex., 34; 25 Tex. Supp., 
60; 20 Tex., 714.) 

The errors in those charges were sufficient to entitle the 
appellant to a reversal of the judgment. (Hancock v. Horan, 
15 Tex., 511; Hall v. Pearman, 20 Tex., 168.) 

The fifth special charge asked by appellee and given by 
the court was error, because the jury are charged that it was 
the duty of Russell to prefer his partnership to his individual 
creditors. (Bump on Fraudulent Conveyances, 180.) 

Ill. The third and latter part of the fifth paragraphs were 
error, because there were neither parties nor pleadings to 
authorize such a charge, and because this was contrary to 
our statute prescribing the order of making levies. (Pas- 
chal’s Dig., sec. 3775.) 

There is no question but that partnership property may be 
levied on to satisfy the debts of individual creditors. (20 
Tex., 719; 25 Tex. Supp., 60; 42 Tex., 34.) 
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Partnership property should, therefore, be levied on like 
any other interest in chattels. 

IV. The thirteenth paragraph of the general charge was 
error, because it submitted to the jury the question of vin- 
dictive damages, when there is no evidence in the record to 
authorize such a charge. (Dillon v. Rogers, 36 Tex., 153; 
Mickie v. McGehee, 27 Tex., 138; Chandler v. Von Roeder, 
24 How., 224.) 

V. The court erred in refusing the special charge asked 
by the defendant. The law on the measure of damages ap- 
plicable to the evidence in this case was here correctly given, 
and was nowhere given by the court. (24 Tex., 493; 21 
Tex., 593.) 

The measure of damages is a pure question of law. (Sedg. 
on Dam., 202.) 

If the appellant tendered the property back, appellee was 
only entitled to nominal damages. (Sedg. on Dam., 492, 
548.) 

VI. The court erred in giving the ninth special charge, 
because it is an unfounded argument of the plaintiff’s coun- 
sel, clothed in the guise of a legal proposition, in this: that 
it suggests to the jury that Russell took notes and accounts 
for his interest in the partnership property for the purpose of 
paying his individual debts, when the evidence warrants no 
such conclusion, even for the jury to draw. 

VIL. The verdict in this case is excessive. The evidence 
will show that applying the rule laid down in the charge as 
correct, and assuming the untenable position that the defend- 
ant was liable for the value of the entire stock of goods that 
he levied on and those he did not, and taking the highest esti- 
mate placed on the stock by the figures in the record, still the 
verdict is much too large—more than double what it should 
be; but take the true rule, that defendant was only liable for 
the goods actually levied on by him, and the verdict is op- 
pressive and nearly ten times larger than it should have been. 
In either case the verdict should be set aside for excess. 
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VIII. The evidence of fraud is almost irresistible in this 
case, when we consider the relations of the parties; the na- 
ture of his business; the hopeless insolvency of Russell; the 
pressure, which was heavy, brought to bear upon him; the 
knowledge of Ashcroft during the efforts of the creditors to 
get the money; the offers of compromise and the threats 
of bankruptcy. The whole presents such a case, and leaves 
the mind in but little or no dcubt as to the fraudulent design 
of Russell and the participation in it by Ashcroft. 


Sam. J. Hunter, for appellee.—There are three issues in 
this case— 

Ist. Was the transfer from Russell to Ashcroft, for his in- 
terest in the stock of goods mentioned in the petition, fraud- 
uient ? 

2d. Did Weaver seize and dispossess Ashcroft of the entire 
stock of goods, or only part ? 

3d. Were the goods worth $10,660.95, including interest 
at eight per cent. from the 29th of July, 1871, up to Febru- 
ary 24, 18777 

True, this last question arises out of the verdict of the jury; 
but we are frank to admit that it becomes in this court a very 
material question. 

We believe, however, that there is ample evidence in the 
record to support it, even without appealing to the law allow- 
ing vindictive damages; but we shall insist upon both. 

It seems from the authorities cited by counsel for appellant 
that they are desirous of raising here a charge of fraud against 
the first contract, whereby Ashcroft became a partner of Rus- 
sell; but the court will observe from the pleadings that no 
issue on that transaction is raised by them. 

We say, then, first, that the transfer from Russell to Ash- 
croft was not fraudulent on account of any of the grounds 
alleged by the appellant; for we are, of course, confined to 
the charges made. 
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The consideration was valuable and adequate, and fully 
a. 

The appellant has the burden of proof. Fraud cannot be 
presumed ; it must be actually proved, or be a conclusion 
from facts that will not admit of any other conclusion con- 
sistent with fair dealing. (1 Greenl. Ev.; Tompkins v. Ben- 
nett, 3 Tex., 36,47; Paxton v. Boyce, 1 Tex., 317, 324, 325; 
Walcott v. Brander, 10 Tex., 424; Kellum v. Smith, 18 Tex.. 
849; Burch v. Smith, 15 Tex., 224.) ; 

It is the settled doctrine of this court that fraud is a ques- 
tion of fact for the consideration and finding of the jury, 
( Briscoe v. Bronaugh, 1 Tex., 326; Bryant v. Kelton, 1 Tex., 
415; DeLeon v. White, 9 Tex., 598,) and the amount of evi- 
dence necessary to prove fraud is always left with the jury. 
(Howerton v. Holt, 23 Tex., 51; Baldwin v. Peet, 22 Tex., 
708; Green v. Banks, 24 Tex., 519, 520.) The jury must 
judge of fraud as of other facts submitted to them in our 

_ courts. (Goodrich v. Downs, 6 Hill, 438; Linn v. Wright, 
18 Tex., 337; Seward v. Jackson, 8 Cow., 406.) 

In rebutting the facts proven by appellant from which he 
would draw an inference of fraud, we say, that if we did no 
more than what law, equity, and justice would require us to 
do, our act cannot in law be fraudulent; and partnership 
effects cannot be taken and sold for a debt of one of the part- 
ners. (Story on Part., secs. 263, 264; Rogers v. Nichols, 20 
Tex., 724; Warren v. Wallis, 38 Tex., 225, and as modified 
by 42 Tex.) An injunction will even be granted to prevent 
it. (20 Tex., 725; Converse v. McKee, 14 Tex., 30.) 

One partner cannot even pay an individual debt out of 
the partnership without the consent of the other. (Shiriff v. 
Wilks, 1 East, 48; Ex-parte Benbonus, 8 Ves., 540; Goode 
v. McCartney, 10 Tex., 196.) — 

Partnership creditors have a priority over the partnership 
property, and individual creditors a priority over the indi- 
vidual property. (3 Paige, 518; 2 Paige, 400; 2 McCord’s 
Ch., 301; 3 Hamm., 288; 7 Paige, 26; 6 Paige, 19; 4 Johns. 
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Ch., 525; 5 Johns. Ch., 428; 2 DeSaus., 270; 3 DeSaus., 203; 
2 Edw., 28; 1 Green’s Ch., 163; 3 Biand’s Ch., 356; 7 B. 
Monr., 210; 2 Barb. Ch., 165; 4 Ves., 396; 17 Ves., 115; 1 
Gratt., 396; 4 Johns. Ch., 522; 4 Sandf. Ch., 223; 4 Conn., 
540; 10 Gill & Johns., 253; 8 How., 414; 11 Wall., 628; 4 
Bush, (Ky.,) 25; Converse v. McKee, 14 Tex., 30, 31.) 

A transfer of property to one creditor in preference to 
another equally meritorious, is not fraudulent. (Greenwalt 
v. Austin, 1 Grant’s Cas., (Penn.,) 169; U. 8. Dig., vol. 19, 
secs. 19, 20, p. 831.) 

We submit that the charges of the court submitted the 
question of fraud as fairly to the jury as the defendant ought 
to require; indeed, in some respects they are stronger against 
the appellee than the law warrants under the facts proven. 

The jury having found no fraud in the transaction, we feel 
that this court will not disturb their verdict on that ground. 

Now as to the value of the goods taken from appellee. 
First, we insist that the whole stock of goods was taken from 
our possession when Weaver entered the store-house, put 
Ashcroft out, shut the doors, locked them, and put the keys 
in his pocket. 

This was done by force of arms. True, the capture was an 
easy one; not a gun was fired. The despoiler came muffled 
and wrapped in the cloak of judicial power and authority. 
The fear of the law against resisting officers disarmed the 
appellee and made him submit without show of resistance to 
the wrongful and oppressive act that at one blow crushed 
him as a merchant and made him a beggar.¢ 

Put it in the strongest light that appellant can claim under 
his pleadings,—that is, that Russell and Ashcroft were part- 
ners,—then we say that Weaver was a trespasser. 

The sheriff is a trespasser when he levies on goods of a 
partnership under a writ against one of the partners. (1 Am. 
Lead. Cas., p. 322; 2 Hill. on Torts, 320, note at top; 25 Tex. 
Supp., 56; Story on Part., 263; 1 Story’s Eq., 677; Hill. on 
Inj., sec. 3, p. 424.) 

28 
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But we insist that the stock of goods belonged to appellee 
exclusively, and the sheriff certainly was a trespasser under 
that view of the case. And being a trespasser ab initio, his ° 
act, in closing the house and driving Ashcroft from the pos- 
session of the goods, was a seizure and conversion of the 
whole stock, and it would make no difference, as we appre- 
hend, whether the trespasser kept them in his possession for 
ten minutes or ten years. 

We believe it is otherwise where the sheriff rightfully 
levies upon the intangible, undivided interest of a partner 
in the partnership effects; but this levy was not so made. 
What right did Mr. Weaver have to divide, set apart, and 
declare Russell’s share of the partnership effects, even if he 
were a partner? Why, Russell himself could not have done 
so without a bill in equity. 

Then we insist that if Weaver was a trespasser, Ashcroft 
was under no obligation to accept his kindness when he ten- 
dered back the sacked and plundered house and broken stock 
of goods. There is no law in the land requiring him to 
accept it. He had his election to condone the wrong and 
injury and lick the harsh hand of him who had prostrated 
him, or appeal to the just laws of his country for redress, 
His manhood and his pride of character dictated the latter. 
It was not in his nature to lie prostrate and quiet under the 
smarting charges of fraud and smuggling that are charged 
against him in this cause. Ie “put himself upon the coun- 
try” for redress and vindication; and twice his good coun- 
trymen have said that they found “no evil in the man,” but 
awarded him compensation for his losses. 

*It is insisted that they have given him too much. The 
‘law can only be just. We ask nothing more; but we say 
that vindictive damages may be awarded in cases of this 
character. We allege that the act was done in malice and 
was oppressive. (5 Tex., 149; 2 Tex., 463; 6 Tex., 266; 
Sedg. on Dam., 38.) 

Malice in torts is “the doing any act injurious to another 
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without a just cause; without exercising caution before doing 
an injury to another.” (2 Bouv. Law Dict., title Maticz, p. 
98; 118. & h., 39, 40.) 

Weaver was told when he came to levy the attachment 
that the goods belonged to appellee. THe did not hesitate, 
nor stop and investigate. Ashcroft told him that the goods 
were his, and that the man who closed him up would have 
to pay for it. Weaver’s answer was, “I am the man.” It 
was not a blind, rash act, so much as a considered step. Even 
indemnifying bonds were required and given. Weaver was 
not bound to levy even after the bond was given. Tis writ 
never commanded him to levy upon Asheroft’s goods, 

Damage to credit. (Darcy v. Turner, 46 Tex., 33. 

But there is ample evidence in the record to sustain the 
verdict for actual damages. * * * 

Now, we submit to the court that if there is evidence in 
the record to sustain the verdict, the rule is to let it stand. 
«The verdict must be clearly wrong before the court will set 
it aside.” (Long v. Steiger, 8 Tex., 462; Gamage v. Tra- 
wick, 19 Tex., 64; Perry v. Robinson, 2 Tex., 491; 19 Tex., 
152, 226; 15 Tex., 410; 7 Tex., 587; 8 Tex., 336; 11 Tex., 
321; 22 Tex.,42; 27 Tex., 241; 28 Tex., 676; 35 Tex., 37, 
562, 585.) 

It is not enough that it is not clear that it is right, or that 
there was contlicting evidence. (Briscoe v. Bronaugh, 1 Tex., 
340; Edrington v. Kiger, 4 Tex., 93; 8 Tex., 331; 19 Tex., 
101; 28 Tex., 775.) 

This court will not reverse merely because the evidence 
looks doubtful. (Swinney v. Booth, 28 Tex., 113.) 

Where there was conflicting testimony on every point it 
was refused. (27 Tex., 262.) Where there is evidence tend- 
ing to support the verdict, and not a very great weight of 
evidence clearly proving the contrary, a new trial will not 
be granted. (Latham v, Selkirk, 11 Tex., 521; 3 Tex., 495; 
5 Tex., 102; 25 Tex., 91; 25 Tex. Supp., 374-380; Cochran 
v. Winburn, 13 Tex., 148.) 
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It is clear, however, from the verdict, that the jury found 
that Russell had no interest in the goods, was not a partner, 
and hence the question as to whether other property of Rus- 
sell’s could be found, as presented in the third and fifth 
charges, did not and could not injuriously affect the appel- 
lant. If they had found that Russell was a pariner, (and 
the charge submitted this issue to them,) the charge of the 
court, then, was clear and positive that they should find for 
defendant. 

We think that no material error was committed on the 
trial; that there is ample evidence to support the verdict. 
We therefore respectfully ask that the judgment be affirmed. 


Goutp, Assocrate Justice.—B. F. Ashcroft seeks in this 
suit to recover damages of James A. Weaver, sheriif of Hop- 
kins county, for an alleged trespass in forcibly taking posses- 
sion of a stock of goods, alleged by Ashcroft to be his prop- 
erty, and of the store-house in which said goods were kept for 
sale. The sheriff was acting under an attachment aguinst the 
property of Isham Russell, who was, up to July 21, 1871, in 
partnership with Ashcroft, but who on that day had executed 
to Ashcroft a transfer or bill of sale of his interest in the 
stock of goods. Weaver alleged that this sale or transfer 
was fraudulent. 

Previous to January 18, 1871, Russell was doing business 
on his own account in this store-house and in part with the 
same goods. On that day he sold a half interest in the bus- 
iness to Ashcroft. An inventory of the stock of goods then 
on hand at invoice prices amounted to $3,544, and the terms 
on which Ashcroft became a partner were that he was to pay 

Russell $1,000 in gold when called on, and to pay interest 
on the balance of one-half of $3,544 gold. The $1,000 gold 
was, some month or two afterwards, paid to Russell, and ap- 
propriated in Ashcroft’s presence to pay off an incumbrance 
on Russell’s homestead. After Ashcroft and Russell became 
partners the firm purchased over $4,000 worth of goods, all 




















1878.] Weaver v. ASHCROFT. 487 





Opinion of the court. 





on credit, and carried on business about six months, until 
July 21, 1871, when, as before stated, Russell sold to Ash- 
croft his interest in the stock of goods. 

By the terms of this sale Ashcroft took the goods ~ 
assumed to pay the firm debts; Russell took the books and 
accounts due the firm, amounting to $1,823, and some items 
of firm property. It appears that in making this trade the 
parties assumed that the firm had neither made nor lost, and 
that Russell was to receive out of the firm enough, with the 
$1,000 gold before paid by Ashcroft, to pay him $3,544 cur- 
rency, the invoice price of the goods which he brought into 
the partnership. This sale or dissolution was promptly an- 
nounced in the county paper, and was followed soon by an 
attachment, sued out by E. Marx, an individual creditor of 

Russell, for goods sold him whilst merchandizing alone. Rus- 
sell, it seems, was in debt between $5,000 and $6,000 at the 
time he and Ashcroft became partners, and during the exist- 
ence of the firm his creditors were pressing him for payment. 
Asheroft claimed and testified that he was ignorant of Rus- 
sell’s embarrassed condition, and there is other testimony 
that up to July 21, 1871, both he and Ashcroft were regarded 
as solvent and trustworthy. On the other hand, there was evi- 
dence of repeated applications to Russell by the agents of his 
individual mercantile creditors for payment of their claims, 
made at the store, and whilst Ashcroft was there; and it ap- 
pears from the testimony of Russell that some of these ecredit- 
ors proposed to him to take 50 cents on the dollar on their 
claims. On Saturday, July 29, 1871, Weaver, disregarding 
the protest of Ashcroft, levied the attachment against Rus- - 
sell, in favor of E. Marx, for $1,572.92, on the goods in Ash- 
croft’s possession. He tool possession of the store-house and 
stock of goods, and retained it whilst making an invoice of 
the goods attached, amounting to $1,595.88. 

This invoice was not completed and copied until the fol- 
lowing Wednesday, when Weaver tendered a copy thereof 
to plaintiff Ashcroft, tendering him also the key of the store- 
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house and possession of the remaining goods. Ashcroft, who 
says he had understood Weaver to levy on his entire stock, 
and who had already, on August 1, instituted this suit, refused 
to receive the key or the remainder of the goods unless 
Weaver would also give him an invoice of what was left. 
This Weaver refused to do, and the goods, except $800 worth 
levied on some weeks later by Weaver’s directions, appear 
to have remained in the store-house, and the key in Wea- 
ver’s possession, until, in 1873, the house, which belonged to 
Russell, and all that was then in it, was delivered by Weaver 
to Russell. What goods were then in the house, and what 
ultimately became of them or of the stock not attached, the 
record fails to show. 

In defendant’s answer it was alleged that the sale to Ash- 
croft was fraudulent, and that, the goods being subject to levy 
by virtue of the attachment, he levied on goods to the amount 
of $1,595.88, kept possession of the house and goods no longer 
than was necessary to separate the amount of goods levied 
upon, and then tendered the key and remaining goods to 
plaintiff, who refused, and had continued to refuse, to receive 
them. 

After one mistrial and one new trial granted to defendant, 
the case was tried in January, 1877, resulting in a verdict for 
plaintiff for $10,660.95. 

On the trial the primary issue was as to the validity of the 
transfer from Russell to Ashcroft. If that transfer was not 
fraudulent, but was valid, the goods were Ashcroft’s property, 
the sheriff in seizing them was guilty of a trespass, and the 
only other questions were as to the extent of that trespass 
and as to the measure of damages. 

Clearly, it was important to the defendant that this pn 
mary or leading issue be submitted to the jury, with correct 
instructions as to the law bearing thereon. If the charge of 
the court as given embodies any material error of law which 
may have misled the jury on this issue to defendant’s preju- 
dice, he is entitled to another trial. Our opinion is that the 
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charge contains such error. We copy those paragraphs of the 
charge only on which we propose to comment: 

“11. A debtor in failing circumstances may prefer one 
creditor to another, and where partners owe individual debts 
and partnership debts, the partnership creditors have, in law 
and equity, a right to have their partnership debts first paid 
out of the partnership effects. And if the jury believe from 
the evidence that prior to the 29th of July, 1871, Isham Rus- 
sell and B. F. Ashcroft were partners, doing business as mer- 
chants, and that the firm was at that time indebted to others, 
and that Russell was also indebted to E. Marx and others on 
his individual account, and that Russell sold to Ashcroft his 
interest in the partnership effects for the purpose of paying 
the debts of the firm of Russell & Ashcroft, and not for the 
purpose of defrauding the individual creditors of Russell, the 
jury should find for the plaintiff. 

“12. If the object of the sale of the partnership goods of 
Russell & Ashcroft was in part to provide for the firm cred- 
itors, and the sale was made in good faith for that purpose, 
and not for the purpose of defrauding the individual creditors 
of Russell, the plaintiff is entitled to recover, and the jury 
should find accordingly. If the jury believe from the evi- 
dence that the goods were seized, while in the possession of 
the plaintiff, by virtue of a writ of attachment against Rus- 
sell, they should find for the plaintiff, unless it satisfactorily 
appears from the evidence that the goods seized were the 
property of Russell, or that he had an interest in them as a 
partner of Ashcroft. 

“13. If the jury believe from the evidence that the goods 
seized upon were the property of the plaintiff, and defendant 
at the time of such seizure was the sheriff of Hopkins county, 
and that in the discharge of his official duties as such sheriff 
he seized the goods in good faith and under the belief that 
they were Russell’s goods, or that he had an interest in them, 
and that in making the levy he did not in fact act from a 
malicious motive or intention to injure or oppress the plain- 
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tiff, the measure of damages will be the value of the goods 
seized, at their fair cash valuation in Sulphur Springs at tie 
time of their seizure, with interest thereon from that date at 
the rate of eight per cent. per annum; but if he acted with- 
out probable cause to believe that they were the plaintiff’s 
goods, and with the intent to injure the plaintiff, the jury 
may find such fair and reasonable additional damages as the 
facts and circumstances may warrant. 

“Tf the jury find for the plaintiff, the form of their verdict 
will be: ‘We, the jury, find for the plaintiff, and assess his 
damages at $ ———,’ filling up the blank with the amount 
selected by the jury. If they find for the defendant, they 
simply say so by their verdict.” 

Charge asked by plaintiff and given by the court: 

“5. It is not only the right, but the duty of partners to pro- ' 
vide for the payment of the partnership debts; and if you 
believe from the evidence that Ashcroft & Russell were part- 
ners in merchandise, and that they mutually dissolved their 
partnership by a fair and open transaction, by which the notes 
and accounts were conveyed to Russell and the stock of goods 
conveyed to Ashcroft incumbered with the payment of the 

P firm debts, without any intention to defraud upon their part, 
the creditors of one of the partners have no right to complain, 
and the stock of goods would not be liable to seizure for Rus- 
sell’s debts, and the sheriff in making such seizure would be 
responsible in damages for such wrongful seizure. 

«6, Fraud will not be presumed, but must be proved like 
any other fact, and the burden of such proof rests on the 
party who alleges fraud. 

“8. Even if Russell was insolvent before he made the trade 
with Ashcroft, by which the entire stock of goods was sold to 
Ashcroft, if the trade was fairly and honestly made, with the 
view of providing for the payment of the partnership debts 
out of the stock of goods in Ashcroft’s hands, and if the whole 
transaction was fair and open Ashcroft took a good title to 





the goods, and you will find for the plaintiff his damages in 

















WEAVER v. ASHCROFT. 





Opinion of the court. 





the value of the stock of goods at the time of such seizure, 
with eight per cent. interest per annum up to the present 
time. 

«9, A debtor, even in failing circumstances, may prefer — 
one creditor to another; and ifs Isham Russell was insolvent 
individually, and sold his interest in the partnership goods to 
Ashcroft with the honest purpose of providing for the pay- 
ment of the partnership debts, and to get his interest in the 
firm accounts in order to pay on his individual debts, without 
any intention of hindering or defrauding his creditors, such 
transaction would not defeat the title of Ashcroft in the stock 
of goods, nor would such goods be subject to seizure for Rus- 
sell’s debts. 

“10. Whatever might have been the intention of Isham 
Russell in making the sale to Ashcroft, if the transaction on 
Asheroft’s part was fair and honest, and he bought out Rus- 
sell with the honest purpose of securing the payment of the 
partnership debts, and that he did in good faith purchase said 
stock of goods for a valuable consideration, and assume the 
payment of such debts without any participation in or knowl- 
edge of any fraudulent intent, then he cannot be disturbed in 
the possession of his goods; and if the same were seized for 
Russell’s debt, such seizure was wrongful. 

“11. An officer of the law, in executing process, makes ¢ 
levy at his own peril; and if, in executing a writ of attach- 
ment against one person, he seizes the goods of another, the 
officer is responsible in damages to such person whose goods 
he has wrongfully seized. And if you believe from the evi- 
dence that Weaver did seize Ashcroft’s goods upon the 
attachment against Russell, you will find for the plaintiff 
whatever actual damages the evidence has shown you that 
plaintiff has sustained by reason of such wrongful seizure.” 

The defendant asked the court to charge the jury: 

«That if they believe from the testimony that at the time 
the defendant made the levy he was acting in good faith and 
with a purpose only to execute his duty as an officer, that he 
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had a right to seize the stock and was entitled to a reasonable 
time to separate from the stock such amount as would reason- 
ably satisfy the attachment and to invoice the same, and that 
if after the sheriff had done this he offered to restore the re- 
mainder of the stock to the plaintiff, and the plaintiff refused 
to receive the same, then in case you find the goods were 
in fact and by good faith purchased the property of the plain- 
tiff, still you will not be authorized to find against the defend- 
ant beyond the reasonable cash value of the goods actually 
taken and applied to the satisfaction of the attachment in his 
hands, with eight per cent. interest thereon from the date of 
the seizure.” 

This instruction was refused by the court. 

We think that the eleventh and twelfth paragraphs of the 
principal charge, and the fifth, eighth, ninth, and tenth para- 
graphs of the charge given at request of plaintiff, presenting 
to the jury the idea that the transfer of the goods to Ashcroft 
might have been only a justifiable preference of the partner- 
ship creditors, was inappropriate under the facts of the case, 
and, repeated again and again as it was, was calculated to 
mislead the jury. The firm creditors were entitled to be first 
paid out of the firm assets before the transfer, and we are 
“unable to see that the effect of the transfer was to give them 
any additional preference payment or security. On the con- 
trary, if valid, its effect was to destroy that preference as to 
so much of the firm assets as passed into Russell’s hands. In 
no aspect of the transaction does it admit of the construction 
that Russell, however honestly he may have acted in making 
the trade, was, in so dcing, merely performing a duty to pro- 
vide for the partnership debts; for such was not its effect. 
Indeed, in the ninth instruction, given at the request of plain- 
tiff, we find presented the inconsistent idea that Russell’s 
motive might have been “to get his interest in the firm ac- 
counts in order to pay on his individual debts.” The tend- 
ency of that part of the charge on the subject of the right 
and duty to prefer partnership creditors was to lead the jury 
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to look upon the transfer as such a preference, and to find 
that it was therefore not fraudulent, but valid. 

That part of the charge, (paragraph 6, given at request of 
plaintiff) that “fraud will not be presumed, but must be 
proved like any other fact, and the burden of such proof 
rests on the party who alleges such fraud,” should have been 
accompanied with some further explanation as to the char- 
acter of evidence by which fraud may be established. (Sparks 
v. Dawson, 47 Tex., 144.) 

The latter part of paragraph 13 of the principal charge, au- 
thorizing the jury, “if they believed that the defendant acted 
without probable cause, and with intent to injure the plain- 
tiff”’ to find additional damages, evidently left the jury at 
liberty in that event to give exemplary damages. But our 
opinion is that there is no sufficient evidence to support a 
verdict for exemplary damages, and that the jury should not 
have been instructed on the subject. The evidence not only 
fails to disclose any ill-feeling or improper motive, but seems 
to negative such a conclusion. This error in the charge may 
have influenced the amount of the verdict. 

Appellant complains of other parts of the charge as to the 
right to levy on partnership property for individual debts, 
but we are of opinion that the jury must have understood 
from the entire charge that if the transfer to Ashcroft was 
invalid, then the sheriff had a right to levy the attachment, 
and was not liable as a trespasser therefor. 

He also complains of various rulings in admitting evidence, 
but we do not see that the court committed any material 
error of that sort to his prejudice, unless it be in allowing 
Russell to answer the following question: “ For what purpose 
did you tell A. J. Childress, while in a conversation with 
him as to the contemplated sale to Ashcroft, that you wanted 
to make said sale?” It appears from the depositions of Chil- 
dress that Russell consulted him about the trade some time 
before it was made, and the question had refereuce to that 
time. Although the rule is very liberal in questions of fraud 
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in admitting declarations as a part of the res gest, we think 
it would be to extend it too far to allow a question as to what 
the party charged with the fraud had said as to”his motives 
in a conversation with a third party at a time considerably 
antedating the transaction. But, although there is a bill of 
exceptions to the action of the court in allowing this question, 
the statement of facts does not show what was the answer of 
the witness. The deposition of A. J. Childress, appended to, 
but only in part embraced in, the statement of facts, contains 
his statement as to those declarations, but we do not find in 
the record anything showing that such evidence was before 
the jury. 

There is still another question growing out of the defense of 
Weaver, viz., that he only seized the stock and held it a rea- 
sonable time to enable him to separate from it such amount 
as would reasonably satisfy the attachment, and that when he 
had accomplished that le offered to restore the remainder, 
and the plaintiff persistently refused to receive it. 

Counsel for appellant have adduced no authority for the 
proposition that the action of the sheriff, if he actually seized 
and held for several days the entire stock, and was guilty of 
a trespass in seizing any part of it, would be so qualified by 
the fact that his object was to levy on and retain only a part 
of the stock, as to make it in law but a conversion of that 
part. In the absence of authority, we are not prepared to 
affirm or deny this as a rule of law. Whether the sheriff 
wrongfully took possession of the entire stock of goods, was, 
we think, mainly a question of fact. 

If he did, and the conversion was complete, the fact that 
he afterwards tendered back the goods, or a part thereof, does 
not relieve him from full responsibility. A tort is not cured 
by a tender without acceptance. (Gibbs v. Chase, 10 Mass., 
128; Vosburgh v. Welch, 11 Johns., 175.) The effect of ‘ 
such tender and refusal is discussed by Justice Bronson in 
Hanmer v. Wilsey, 17 Wend., 91. The case was one where 
a horse was seized under an attachment illegally issued, and 














1878.] WEAVER v. ASHCROFT. 445 





Opinion of the court. 





on the discovery of this fact the constable returned the horse 
to the stable, and notified the owner, who refused to receive 
him. In that cage, as in this, the plaintiff had, before the 
proffered return, commenced legal proceedings. He says: 
«‘But, independent of the fact that the plaintiff had com- 
menced legal proceedings, there was no ground for miti- 
gating damages. The horse had been wrongfully taken, and 
the plaintiff had a right to insist on being paid the value. 
The actual return of the horse to the plaintiff’s stable with- 
out his assent was a matter of no legal consequence.” Again: 
“Tt was a matter of no moment to the plaintiff what became 
of the horse after the original illegal taking. Replacing the 
animal in the plaintiff’s stable without his assent was a nuga- 
tory act; it could no more operate to prejudice the plaintiff 
than any other disposition which the defendant might have 
inade of the property.” The plaintiff was in that case allowed 
to recover the value of the property. (See, also, Otis v. Jones, 
21 Wend., 395.) In this case any apparent harshness in this 
rule is alleviated by the fact that the defendant made no ef- 
fort to show that the goods so proffered back had subsequently 
and continuously been held for plaintiff’s benefit. 

By the charge of the court, the plaintiff was allowed to 
recover, a8 compensatory damages, the value of the goods 
seized at the time of the seizure, with eight per cent. interest. 
This was the correct rule if the seizure was such as to amount 
to a conversion. (McInroy v. Dyer, 47 Penn., 120; Field on 
Dam., sec. 768, et seq.; 23 Cal., 349.) 

For the error in the charge, the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


4 
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T. M. Bacsy, SHertrrr, v. W. Q. BATEMAN ET AL. 


1. SINKING FUND —COUNTY BONDS—CONSTITUTIONAL LAW.—Sec- 
tion 23 of article 12 of the Constitution of 1869 provides : **It shall be 
the duty of the Legislature to provide by law, in all cases where a 
State or county debt is created, adequate means for payment of cur- 
rent interest, and two per cent. as a sinking-fund for the redemp- 
tion of the principal; and all such laws shall be unrepealable until 
such principal and interest are fully paid:*? Held, Not to prohibit 
the issuance of bonds and a tax to pay interest thereon and the 
principal within ten years from their date, the provision being de- 
signed to compel payment of all such bonded indebtedness within 
fifty years; said bonds being authorized by a special act authorizing 
a county to fund its indebtedness. 

2. SAME.—Sections 5 and 6 of ** An act to authorize the county of Ma- 
rion to audit and fund the debt of said county, (Special Laws, 13th 
Leg., p. 178,) authorizing the issuance of county bonds payable in 
ten years and to levy a tax to pay the principal and interest as they 
should become due: Held, Not in conflict with the Constitution. 


- APPEAL from Marion. ‘Tried below before the Hon. B. T. 
Estes. 

An accurate statement of the case is made in brief of 
appellant. 


H. McKay, Edward Guthridge,and J. H. Culbersons for appel- 
lant.—This suit was instituted at the Spring Term, 1878, of 
the District Court of Marion county, by the appellees, in their 
own behalf and in behalf of all other taxpayers of said county 
similarly situated, against the appellant, who was then and is 
now the sheriff and collector of taxes in and for said county, 
to enjoin the ‘collection of the sum of one dollar and twelve 
cents on the one hundred dollars’ valuation of taxable prop- 
erty situated in said county, of the county taxes levied by the 
County Commissioners’ Court of said county for the year 1877 
at its February Term for said year. 

Appellees allege in their original petition, substantially, that 
said Commissioners’ Court at said February Term, 1877, had 
levied on all taxable property of said county the sum of twenty- 
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five cents upon the one hundred dollars’ valuation of taxable 
property in said county for general county purposes, and the 
further sum of one hundred and thirty-seven cents upon the 
one hundred dollars’ valuation of taxable property ad valorem 
for the purpose of paying the principal and interest of the debt 
of said county incurred prior to the 18th day of April, 1876; 
that one hundred and twelve cents of the said levy of one hun- 
dred and thirty-seven cents was illegal, unjust, and void; that 
appellees had tendered to appellant, as sheriff and tax collect- 
or in and for said county, the sum of fifty cents on the one 
hundred dollars’ valuation of taxable property ad valorem sit- 
uated in the said county of Marion, and that the said sum of 
fifty cents on the one hundred dollars’ valuation of taxable 
property situated as aforesaid is all the tax that can by law 
be levied and collected by said county for general purposes 
and for paying outside indebtedness; that said sheriff was 
threatening to sell property for the payment of said illegal 
taxes, and that he had advertised real estate belonging to 
said appellees and others for sale, and by such sale a cloud 
will be cast upon the title of appellees and they left without 
remedy; that said sheriff is threatening to.seize and sell per- 
sonal property of appellees, and will do so, for the payment 
of said alleged illegal taxes, unless restrained, and that such 
seizure and sale will produce a multiplicity of suits, and 
thereby great and irreparable damage to appellees; praying 
for injunction restraining the collection of said one hundred 
und twelve cents illegally levied, &c. 

At chambers, on April 12, 1878, the Hon. B. T. Estes, judge 
of the fifth judicial district, granted the injunction prayed for, 
fixing the bond at $1,000. 

Proper bond was filed April 16, 1878, and injunction issued 
accordingly same day. 

On April 24, 1878, appellant filed his original answer under 
oath. On same day Marion county was granted leave to 
intervene and defend the suit, and on the same day filed an 
answer, adopting all the answers and defenses of appellant 
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then on file. On May 3, 1878, appellees filed a supplemental 
petition, pursuant to leave of the court granted May 16, 1878. 
Appellant and said county, in May, filed an amended answer. 

Appellant’s and intervenor’s joint original answer is a gen- 
eral demurrer and special exceptions and demurrer for want 
of equities, also setting forth the various general and special 
taxes levied by the County Commissioners’ Court of Marion 
county at its February Term, 1877, and the purposes for which, 
and the authority by virtue whereof, the same were levied, 
aggregating the said sum of one hundred and sixty-two cents 
on the one hundred dollars ad valorem, and that all of said 
taxes were legally and properly levied; that the said appel- 
lees and all other taxpayers in said county were estopped from 
questioning the legality and regularity of the said levies or 
the legality and validity of the several debts and classes of 
debts for the payment of which the said several levies were 
made. 

At the April Term, 1878, the court overruled the demurrer 
and special exceptions of appellant and intervenor to appel- 
lees’ petition, and appellant and intervenor excepted; and 
upon June 1, 1878, the cause was tried upon its merits by 
the court, no jury being demanded, upon an agreement that 
all the facts alleged in the original and supplemental peti- 
tions and in the defendant’s and intervenor’s amended orig- 
inal answer were proven before the court, and the special 
laws referred to and plead by caption in said answer were 
read to the court in evidence, in full and in all their terms. 

The trial resulted in a judgment dissolving said injunction 
as to all of said taxes, except the sum of forty-five cents levied 
for the payment of the funding-act debt, and perpetuating the 
same as to the said levy and collection of said forty-five cents 
for the debt known as the funding-act debt and for costs against 
appellant and intervenor. 

Appellant and intervenor moved for a new trial, which 
motion was overruled, and defendant and intervenor ex- 
cepted and gave notice of appeal. 
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The county declined to perfect the appeal and the appel- 
lant prosecutes the same alone. 

I. It is alleged in plaintiffs’ petition that the levy by the 
Commissioners’ Court at its February Term, 1877, of one 
hundred and twelve cents on the one hundred dollars’ valua- 
tion of property is illegal and void. 

This is no ground for equitable relief. (High on Inj., see. 
354, p. 195; Cooley on Tax., p. 536, et seq.) 

II. If the taxes were illegally levied as charged, and the 
sheriff was proceeding to collect the same, he was only a tres- 
passer. or the trespass plaintiffs had ample remedy at law, 
and a court of equity will not interfere. (High on Inj., sec. 
362, p. 202; Id., sec. 366, p. 206; Cooley on Tax., p. 538, 
and notes.) 

IIT. It is alleged in plaintiffs’ petition that the sheriff has 
already advertised for sale various tracts of land belonging 
to plaintiffs and others for the payment of said alleged illegal 
taxes, and that he will sell said land unless restrained, &c., 
and thereby a cloud will be cast upon plaintiffs’ title and they 
left without remedy. 

A sale of real property for illegal taxes will in nowise cloud 
title. (Cooley on Tax., p. 542, and notes; High on Inj., sees. 
367, 368, pp. 205, 206.) 

IV. It is alleged in the petition that the defendant is threat- 
ening to seize and sell personal property of petitioners for 
satisfaction of said alleged illegal tax, and that such seizure 
and sale of personal property will produce a multiplicity of 
suits, and thereby great and irreparable damage will result 
to petitioners. A mere threat to seize and sell personal 
property will not authorize the interference of courts of 
equity by injunction, the quiet possession and enjovment of 
the property not having been disturbed. (Cooley on Tax., 
p. 538, and notes; Story’s Eq. Jur.; Adams’ Eq.) 

VY. If there be seizure and sale of personal property for the 
payment of an illegal tax, there will be no irreparable injury 
to the parties under the allegations in the petition. There be- 
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party has his legal remedy. 
High on Inj., sec. 862, p. 202.) 

VI. No such multiplicity of suits will result to any of said 
plaintiffs or any other taxpayer by seizure and sale of per- 
sonal property for payment of illegal taxes, (such seizure and 
sale being a trespass,) as will authorize the intervention ofa 
court of equity by injunction. (Cooley on Tax., pp. 546, 547; 
High on Inj., sec. 12, p. 9.) 

VIL. Irreparable injury complained of as resulting from 
seizure and sale of personal property. 
or damage can result from seizure and sale of personal prop- 
erty, the parties having adequate legal remedy. 
Tax., pp. 538, 539, and notes; High on Inj., sec. 362, p. 202; 
Td., sec. 366, p. 204.) 

VII. The facts constituting the irreparable injury should 
be stated; general averments are not sufficient. 
Tnj., secs. 461, 462.) 

IX. The insolvency or inability of the sheriff and his sure- 
ties to respond in an action for damages at law is nowhere 
Where an adequate legal remedy 
for the trespass exists, courts of equity will not interfere, 
unless the party committing the alleged trespass is insolvent 
and unable to respond in damages. (High on Inj., see. 566.) 

X. Plaintiffs allege only a threat to seize and sell personal 
A mere threat to sell personal property for taxes, 
without in anywise disturbing the possession or use of the 
same, is no ground for equitable relief. 


alleged in the petition. 


_ sum of $55,857.51. 








ing no insolvency of the sheriff and his sureties alleged, the 
(Cooley on Tax., pp. 538, 539; 


No irreparable injury 


(Cooley on 


(High on 


(High on Inj., see. 


XI. At and before the 21st of July, 1873, the county of 
Marion owed various and divers debts, amounting to the 
Said debts were, by the Police Court of 
Marion county, about the 21st of July, 1873, funded into 
bonds in the sum of $100 each, maturing at ten years, with 
interest at eight per centum per annum, with coupons thereto 
attached for said interest, payable July 1 of each year; said 

















Baapy v. BATEMAN. 





Argument for the appellant. 





bonds and coupons payable to the bearer; that said indebted- 
ness of said county was returned, settled, and cancelled, and: 
said bonds issued and emitted in their stead; that said bonds 
went into the hands of innocent holders, and are still in such 
hands; that the whole of the principal and a large part of 
the interest thereon was due February, 1877, and is still due; 
and that the amount of money raised by said tax of forty- 
five cents upon the one hundred dollars’ valuation of taxable 
property in said county was not sufficient to pay said interest 
due and the sinking fund, Xe. 

The Police Court of Marion county, in 1873, had full and 
ample power to fund the said debt, and to issue said bonds, 
and to levy a tax to meet the annual interest, and to provide 
a sinking fund for the principal. (Special Laws of Texas, 
13th Leg., pp. 175-182; 2 Paschal’s Dig., art. 6115 ; George 
v. Dean, 47 Tex., 89; Dean v. Labadie, 47 Tex., 90.) 

XII. Said bonds were issued for good and valuable con- 
siderations, and became and are a valid contract between the 
holders thereof and the county of Marion. (Special Laws of 
Texas, 13th Leg., ch. 49, see. 5, p. 178; 2 Paschal’s Dig., art. 
6113; George v. Dean, 47 Tex., 89; Sedg. on Const. and 
Stat. Laws, 581, et seq.; Cooley on Const. Lim., p. 223.) 

XIU. The contract between the said county and the hold- 
ers of said bonds comes within and embraces the obligation 
on the part of the county to provide funds by taxation to pay 
the annual interest and provide a sinking fund to pay the 
principal at maturity, and is inviolable and in nowise affected 
by any subsequent constitutional provision or statute law of 
the State. (Const. of Texas, art. 1, sec. 10; Const. of U. 8; 
Sedg. on Const. and Stat. Laws, 284, 285, 292, and notes; 
Von Hoffman v. Quincy, 4 Wall., 535.) 

XIV. Said bonds and coupons being payable to bearer, 
and issued and emitted in full compliance with the statute of 
this State, became and are negotiable securities, and valid 
und binding upon the county in the hands of innocent hold- 
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ers. (Board v. Texas and Pacific R. R. Co., 46 Tex., 328; 
Danl. on Neg. Inst., see. 1500.) 

The plaintiffs and all other taxpayers of Marion county 
are estopped from attacking or questioning the validity and 
legality of the said bonds and coupons, or the power and 
duty of the County Commissioners’ Court to levy the tax 
complained of to pay the same. (2 Danl. on Neg. Inst., p. 
485, sec. 1545, and notes; Id., 1547, note 1; Id., secs. 1548, 
1549 ; Supervisors v. Schenck, 5 Wall., 772; The State ». 
Van Iforn, 7 Ohio St., 331; Ierm. on Est., sees. 557, 560, pp. 
523 527.) 


M. L. Crawford and @. T. ¢ C. 8S. Todd, for appellees. —The 
demurrer was properly overruled. 

Appellant does not allege any reason why the validity of 
the tax may not be determined as well before as after the 
taxes are collected. (Blessing v. City of Galveston, 42 Tex., 
653; George v. Dean, 47 Tex., 73.) 

There is no statement of facts that the court can notice. 

Counsel for both parties in the lower court agreed that the 
facts alleged in the original and supplemental petition and in 
the amended original answer were proven before the court, 
and the special laws referred to by caption in the original 
amended answer were before the court in evidence, in full 
and in all their parts. 

The provisions of the special statutes are not incorporated 
in the statement of facts, and the laws referred to only by 
caption. 

The court mist look alone to the statement of facts con- 
tained in the record, and cannot consider the provisions of 
any special law not incorporated in the statement of facts. 

No provision of the special act of March 31, 1873, is set 
out in the statement of facts or in any part of the record, and 
is only referred to by caption in the transcript. 

If the court can consider the special act of the 31st of 
March, 1873, in the manner presented by the statement of 
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facts, then said act is unconstitutional and void, for this: the 
Legislature could not authorize the issue of bonds requiring 
a greater sinking fund than two per centum per annum. 

The bonds were in sums of $100 each, payable to bearer 
ten years after date, with eight per centum per annum, 
coupons attached. (Const. of 1869, art. 12, sec. 23; Sher- 
rard v. Lafayette Co., 3 Dill., 236.) 

There is no allegation or proof in the record as to who are 
the holders of the bonds, or that they are held by innocent 
purchasers for value. 


H.. McKay, for appellant, in reply.—The special laws refer- 
red to in the statement of facts are general in their character 
and will be judicially noticed. (See Special Laws, 2d Sess., 
13th Leg., pp. 175-182; Sedg. on Stat. and Const. Law, ed. 
1857, pp. 33, 34.) 

Appellees, in their brief, assert that the said special law is 


or 
5 


unconstitutional. 

Corporations may fund their debts and issue bonds there- 
for. (See 1 Dill. on Mun. Corp., sees. 36, 41, 86, note 2.) 

Such bonds become an inviolable contract. (Dill. on Mun. 
Corp., sec. 41; 9 Wall., 485.) 

When doubts exist as to the constitutionality of a statute, 
the statute will be sustained. (Sedg. on Const. and Stat. 
Laws, last edition, p. 411.) 

Laws are not held unconstitutional on slight grounds. (Ses- 
sums v. Botts, 34 Tex., 347; 6 Cranch, 128; 12 Wheat., 274.) 

An act of the Legislature is presumed to be constitutional 
till otherwise adjudged. (34 Tex., 347.) 

For conclusive argument, we respectfully invite the atten- 
tion of the court to brief of Hon. P. W. Gray, in. 34 Tex., 
342, 543. 

Bonds issued under an unconstitutional law and passed into 
the hands of innocent holders, &c., before the law be so ad- 
judged, are valid and binding. (Cooley’s Const. Lim., p. 187, 
note 2; Steines rv. Franklin Co., 48 Mo., 167; The State v. 
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Saline Co.,48 Mo., 390; Columbia Co. v. King, 13 Fla., 451; 
Columbia Co. v. Davidson, 13 Fla., 482.) 

Unconstitutional acts are voidable, and not void. (Cooley’s 
Const. Lim., sec. 3, p. 163.) 

There is no limit upon the Legislature by the Constitution 
of 1869 as to amount of taxation. (Const. 1869, art. 12, sees. 
18-22.) Nor is there any such limit upon counties, unless 
imposed by legislation. The special law of March 31, 1873, 
(Special Laws, 2d Sess., 13th Leg., sec. 6, p. 179,) limits the 
amount of taxes to be levied and collected upon property, 
real and personal, to such amount as will, with other special 
taxes in said act provided for, pay off the annual accruing 
interest and the principal in ten years. Such power confer- 
red on the county does not contravene section 23 of article 
12 of the Constitution of 1869. In such eases the current 
interest and at least two per cent. of the principal, as a sink- 
ing fund, shall be provided for before the debt can be created, 
the two per cent. not being the limit of the actual levy and 
collection for the payment of the principal at maturity. 

The only restriction imposed by said section 23 of article 
12, is that no debt can be created until there be provisions 
for paying the current interest and at least two per cent. of 
the principal as a sinking fund, irrespective of the amount of 
the debt or the date of maturity. 

Many bonds have been issued by the State and counties 

by acts of the Legislature under said Constitution, maturing 
variously at from five to thirty years; and in every case the 
current interest and two per cent. of principal as a sinking 
fund have been provided for only for the purpose of comply- 
ing with this constitutional requirement, the actual payment of 
the bonds being, in a great measure, in every case, otherwise 
provided for. Yet these bonds are valid debts, and are 
sought and held as the most valuable securities. 


M. L. Crawford, tor appellees. —Injunetion is the proper 
remedy. (Tigh on Inj., sees. 12, 374.) 
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The provisions of the Constitution are mandatory, and 
words must govern. (Cooley’s Const. Lim., 57, 78.) 

The act under which the bonds were issued (Special Laws, 
13th Leg., 175) is unconstitutional. (5 Ind., 569; 3 Seld., 
(N. Y.,) 9.) 

The county and taxpayers are not estopped. (Dill. on Mun, 
Corp., 381, 749.) 


Moorgr, Cuter Justice.—This suit was brought by appel- 
lees, in their own behalf and in behalf of other taxpayers of 
Marion county similarly situated, to enjoin and restrain ap- 
pellant, as sheriff, from collecting certain taxes particularly 
enumerated in their petition, and alleged to have been ille- 
gally levied and assessed upon their property by the County 
Court of Marion county. On the hearing of the case in the 
court below judgment was rendered against the plaintiffs 
(appellees in this court) in respect to all the taxes sought to 
be enjoined by them, except a tax of forty-five cents on the 
one hundred dollars’ valuation of the taxable property of 
uppellees levied by the County Court under and by authority 
of an act entitled “An act to authorize the county of Marion 
to audit and fund the debt of said county.” But as to this 
tax the judgment of the court was in favor of appellees, and 
appellant was perpetually enjoined and restrained from its 
collection. 

The case having been tried by the court without a jury, 
we cannot tell from the record upon what precise ground of 
objection to this tax it rested its judgment. From the briefs 
and arguments of counsel, however, we infer that it must 
have been upon the supposition that the act of the Legisla- 
ture previously referred to, and under which it was levied, 
contravenes the provisions of section 23 of article 12 of the 
Constitution of 1869, which was in force when the act was 
passed. 

The section of the Constitution in question reads as fol- 
lows: “It shall be the duty of the Legislature to provide by 
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law, in all cases where a State or county debt is created, ade- 
quate means for payment of current interest, and two per 
cent. as a sinking fund for the redemption of the principal; 
and all such laws shall be unrepealable until such principal 
and interest are fully paid.” It is insisted by appellees’ 
counsel, and we suppose must have been held by the court, 
that this section of the Constitution prohibits the Legislature 
from enacting any law under which the State or county can 
issue bonds unless adequate means are provided for the pay- 
ment of the current interest and precisely two per cent. as a 
sinking fund; that this section of the Constitution is a limit- 
ation of as well as a grant of power, and is both mandatory 
and restrictive; and, as counsel insists, it is absolutely essen- 
tial to the validity of any such debtor bond that the sinkin 
fund provided must be precisely two per cent.—nothing more 
and nothing less. If this is the proper construction of the 
Constitution, the judgment is unquestionably correct; for it 
is evident that the sinking fund provided in the act under 
which this tax was levied does not conform to this require- 


Ug 


ment. The bonds authorized by the act run merely for ten 
years. The provision made in it for a sinking fund seems 
to be adequate for their payment in ten years from the date 
of issuance. But is this the proper construction of this see- 
tion of the Constitution? It is certainly novel, and strikes 
us as startling. It is certainly in conflict with the construc- 
tion which has been uniformly given to this section of the 
Constitution by the Legislature, as well as by the public gen- 
erally; for certainly many debts have been created by the 
State and counties which must be held unconstitutional if 
appellees’ construction of this section is correct, without 
their having been called in question. "We, however, can see 
nothing in either its language or spirit inviting, much less 
demanding it. The object of this constitutional provision 
was no doubt to give faith and credit to bonds which the 
State or counties might be forced to issue in cases of emer- 
gency. It was also intended to protect the people from the 
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burden of a perpetual public debt by fixing fifty years as the 
limitation for its payment, and also to compel the generation 
by whom it is created to discharge its reasonable share of it; 
while, as is well known, there is a class of political theorists 
who entertain the most latitudinarian construction of the 
powers as well as the duty of the government, who favor 
liberal and often wasteful expenditures by it, who maintain 
that a public debt is a public blessing. Legislatures enter- 
taining these views, if not restrained by constitutional limit- 
ations, might succeed in fixing a debt upon the people that 
could not be discharged by generations tocome. Next to 
the rule “pay as you go,” there can, we think, be no better 
means devised to restrain the reckless creation of public debt 
than to fix the time within which it must be paid, and require 
the people by and for whom it is created to contribute in 
reasonable proportion to its discharge. ‘The time of payment 
cannot extend beyond fifty years; but the object for its lm- 
itation plainly demonstrates that it shoald be discharged 
sooner if it can be done with due regard to public interest. 
The law here in question required the levy of a tax adequate 
to pay the bonds within ten years. The sinking fund neces- 
sarily exceeds two per cent. This is all that the Constitution 
requires. We think, therefore, the court, instead of perpet- 
uating the injunction for its collection, should have dissolved 
the preliminary injunction and have dismissed the petition. 


REVERSED AND DISMISSED. 





B. W. Mutiins, Guarpian, &c., v. W. S. WIMBERLY. 


1. POSSESSION AS NOTICE.—Purchasers are chargeable with notice of 
the title or claim under which the land purchased is held or claimed 
by the tenant or occupant in possession. 

2. SAME— EXCEPTIONS TO THE RULE.—The exceptions to the above 

rule, on sound principles, must be limited to cases where the tenant 
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is knowingly in default in putting his title upon record, or has vol- 
untarily given assistance in misleading the purchaser. 

3. CASE APPROVED.—Watkins v. Edwards, 23 'Tex., 443, approved. 

4, SEB FACTS held to be within the rule given above. 

5. FACT CASE— MISTAKE.—See facts where it was evident that a mis- 
take was made in the description of land which was tendered as 
security for a loan, the mortgage being, by mistake, upon lands not 
tendered as security. 


Error from Smith. Tried below before the Hon. M. H. 
Bonner. 

October 30, 1868, Warren Williams and N.S. Williams 
bought of J. B. Lollande a tract of six hundred and thirteen 
acres in a square and part of the Thomas Quevado seven- 
league grant. The tract was divided by Copperas creek, 
running from north to south and near the middle. At the 
purchase, there were improvements on the east side of Cop- 
peras creek on the land. There the purchasers both lived 
for awhile. In 1876 they made a division, by which War- 
ren Williams took that part east of Copperas creek and N.S. 
Williams that part west of the creek. From the partition 
possession was taken of that part west of the creek by N.S. 
Williams. 

July 17, 1869, partition deeds were exchanged by the par- 
ties; but, by mistake, each deed called for the wrong tract. 
N. 8. Williams conveyed the west, occupied by himself, and 
Warren Williams conveyed his home on the east side. The 
deeds were placed on record and the mistake was not noticed 
in the lifetime of either. 

August 1, 1873, Warren Williams borrowed $540 of Wil- 
liam $8. Wimberly, at twenty-five per cent. per annum inter- 
est, proposing to give a deed of trust on his land. The trust 
deed was prepared and the field-notes taken from the record 
so as to include the N. 8. Williams land, lying west of the 
creek. 

N. 8. Williams married in 1869, and, with his family, re- 
sided on the west part at about three-quarters of a mile from 
Warren Williams, on the east side. 
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In 1872 N.S. Williams and his wife died. "Warren Wil- 
liams administered on their estate, and inventoried the land 
on the west side as belonging to the estate. 

Warren Williams died before his loan from Wimberly 
was paid. Wimberly probated his claim and obtained an 
order to sell the land described in his deed of trust. The 
land was sold and bought in by plaintiff, who, on August 25, 
1875, brought trespass to try title against B. W. Mullins, 
guardian of D. B. Williams and L. E. Williams, children of 
N.S. Williams, and against A. J. Glaze. 

There is no evidence that Wimberly, when he loaned the 
money and took the deed of trust, had any notice of the facts, 
except such as the record of the deeds and the possession of 
the tracts respectively gave, the west part being held by 
Mullins’ guardian and the east half being in possession of 
Warren Williams. 


Sawnie Robertson, for plaintiff in error. 

I. Possession of real estate is constructive notice of the title 
of the possessor. (Watkins v. Edwards, 23 Tex., 443; 2 
Lead. Cas. in Eq., 180, 182, and authorities cited.) 

If. This principle applies with full foree to the possession 
of the grantor. (Grimstone v. Carter, 3 Paige Ch., 421; Rus- 
sell vr. Sweezey, 22 Mich., 236; Hood vr. Fahnestock, 1 Barr, 
470; Roberts v. Anderson, 3 Johns. Ch., 371; Randall v. Sil- 
verthorn, 4 Barr, 175; Pell v. McElroy, 36 Cal., 268; Me- 
Kecknie v. Hoskins, 23 Maine, 250; Webster v. Maddox, 6 
Maine, 256; Jaques v. Weeks, 7 Watts, 261, 287; Wright 
v. Bates, 13 Vt., 8341; 2 Lead. Cas. in Eq., 184.) 

lif. When parties are negotiating, and it afterwards ap- 
pears that one was contracting for one thing and the other 
for another, and that their minds did not agree as to the 
subject-matter, then there would be no contract. (Kyle ev. 
Kavanagh, 4 Am. Rep., 562; Spurr v. Benedict, 99 Mass., 
463.) 
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Jones & Henry, for defendant in error.—We understand the 
main point in the case to be the proposition, that defendant 
Mullins’ possession of the land in controversy was, of itself, 
notice to plaintiff of his vendor’s want of title. 

The evidence shows that N. L. Williams, defendant’s intes- 
tate, had made to Warren Williams, plaintiff’s vendor, a 
deed for the land in controversy; had himself made the ac- 
knowledgment on which it was duly recorded years before it 
was mortgaged to plaintiff by Warren Williams. It shows 
also that N. L. Williams had received and placed on record 
a deed in exchange from Warren Williams perfectly con- 
sistent with the deed to Warren Williams; and if there was in 

1- 


fact any mistake, the terms of his own deed would eall the 


L 

attention of himself, but not that of a stranger, to it. (Rob- 
ertson v. bar 11 Tex., 217; Horan v. Long, 11 Tex., 253.) 
The law charges him with notice of the recitals of his own 
deed, and it may, we think, be fairly presumed that the deed 
was written as intended, or that it was afterwards willingly 
acquiesced in and ratified. There is no evidence that a mis- 
take was made in the act of drawing the deed. That is only 
an inference arising from the verbal agreement to divide 
and from the possession and acts of the parties afterwards. 
It is not contended that plaintiff had actual notice of a mis- 
take. On the contrary, the evidence is positive that he'did 
not. The proof is equally clear that he trusted to, and if he 
does not now own the land was misled by the record of the 
deed to Warren Williams, to which he was referred, and 
which he had examined and on which he relied and acted. 
It is a principle of law, that if one makes a representation to 
another about a matter of interest, on which he acts, the per- 
son making it is bound by it. (1 Greenl. on Ev., sec. 207.) 

Ifere N. L. Williams had deliberately and in the most 
solemn form, through said deed, said to plaintiff that the 
Jand in controversy belonged to Warren Williams, and the 
statement was believed and acied on by plaintiff. It is in 
proof that defendant’s intestate first, and defendant himself 
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afterwards, was in possession of this land, claiming the title; 
and the evidence fairly shows, we think, that, so far as War- 
ren Williams’ acts and declarations went, he recognized this 
claim of title; but none of this is brought home to the plain- 
tiff. On the contrary, it is shown that he was altogether 
ignorant of everything. 

Our position is, that whatever may be the effect of posses- 
sion in certain cases, the doctrine has no application here. 

Where there is no record, possession may be notice. We 
do not understand that possession can contradict and nullify 
a record, 

Some consideration on this point is due, we think, to the 
condition of this State and the usual custom of buying and 
selling land. 

We think this court may take notice of the fact that large 
portions of the land bought and sold lie in thickly-settled 
counties, difficult of access, and the dealings often between 
parties each of whom lives remote from the land, and who 
have no actual knowledge of its condition. Practically, the 
records in this State are universally relied on for the condi- 
tion of the title. If the evidence of the records is in every 
case to be made to yield to and depend upon the actual con- 
dition of the land, their usefulness will, to say the least, be 
much diminished and the public interests seriously affected. 

As against bona-fide purchasers for a valuable consideration 
without notice, courts of equity will grant no relief to correct 
a mistake. (Story’s Eq. Jur., sec. 165; Kesler v. Zimmer- 
schitte, 1 Tex., 56.) 

In a note on page 245 of Kerr on Fraud and Mistake it is 
said: “In this country, where a registration of deeds as mat- 
ter of title is universally provided for, courts of equity will 
not enlarge the doctrine of constructive notice, nor follow 
English cases, except with cautious attention to their appli- 
cation to the cireumstances of our country and to the struct- 
ure of our laws.” (Flagg v. Mann, 2 Sumn., 486.) “ Pos- 
session is not evidence of notice, unless that possession was 
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known to the purchaser; nor can it be conclusive if it be 
known, and therefore is not equivalent to recording. It is 
at most implied notice, which may be rebutted.” (See same 
note, referring to Harris v. Arnold, 1 R. I., 126; Vaughan 
v. Tracy, 22 Mo., 415; Hewes v. Wiswall, 8 Greenl., 94; 
Emmons v. Murray, 16 N. H., 385.) “The notice is merely 
an inference. It may not arise in some cases, and may be 
repelled in others. Like all rules of circumstantial evidence, 
it must be governed by the particular circumstances of each 
case.” (Id.) 

In a note on page 166 of the third American edition of 
Leading Cases in Equity it is said: “It has also been held, 
that where a party has put a conveyance to another on record 
he will be estopped from relying on his continuance in posses- 
sion as notice of a resulting trust to himself; for under such 
circumstances the purchaser is not bound to go beyond the, 
declarations of the parties as publicly recorded, and inquire 
into the actual relations subsisting between them,”’—referring 
to Scott v. Gallagher, 14 8. & R., 389; Wood v. Farmere, 7 
Watts, 882; Newhall v. Pierce, 5 Pick., 450.) 


Stephen Reaves, also for defendant in error. 

I. One tenant in common can maintain an action in tres- 
pass to try title. (Croft v. Rains, 10 Tex., 523; Grassmeyer 
v. Beeson, 18 Tex., 753; Watrous v. McGrew, 16 Tex., 511; 
Alexander v. Gilliam, 39 Tex., 236.) 

Il. Equity will not relieve as to a mistake of fact, unless 
application be made within a reasonable time. (11 Ga., 100; 
12 Ga., 282; 13 Ga., 89; 15 Ga., 103; 22 Ga., 37; 15 Beav., 
151.) 

III. One asking relief against a mistake must offer to do 
equity, and the parties must be placed in statu quo. (Adams’ 
Kq., 378, 379; Okill v. Whittaker, 2 Phil., 338; Coppedge v. 
Threadgill, 3 Sneed, 577; Skinner v. White, 17 Johns., 357; 
Clay v. Turner, 3 Bibb, 52; Scott v. Gallagher, 14 8. & R., 
334.) 
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IV. It is insisted by plaintiff in error that the possession 
of N. L. Williams during his lifetime and the possession of 
Mullins, his representative, after his death, was notice of the 
mistake, and Wimberly was affected with notice by such pos- 
session. This doctrine, even if correct, is subject to many 
exceptions, and, we insist, does not affect the result in this 
case. (Scott v. Gallagher, 148. & R., 334; Plumer v. Rob- 
ertson,6 8. & R., 184; Newhall v. Pierce, 5 Pick., 451; Weth- 
ered v. Boon, 17 Tex., 147.) 


Mooreg, Cuter Justice.—That there was a mistake in the 
deed from Nicholas L. to Warren Williams is beyond dis- 
pute. And if appellee is chargeable with actual or construct- 
ive notice of this mistake when he took from Warren Wil- 
liams the deed of trust through which he derives the title 
upon which he brings this action, it cannot be denied that 
the judgment against appellant must be reversed. It is not 
pretended that the mistake in the deed had been in any way 
corrected prior to that time, or that notice of it could have 
been obtained by examining the records. On the contrary, 
the registration of the deed from Nicholas L. Williams, if it 
had been his only source of information, only served to mis- 
lead and deceive appellant, if he had examined it. Nor can 
it be claimed that there is anything whatever in the transcript 
to induce the belief that appellee knew of the mistake in the 
deed when he loaned the money to Warren Williams, to 
secure the repayment of which the trust deed was given. On 
the contrary, he unquestionably, in fact, knew nothing what- 
ever about it. If, then, he is chargeable with notice, it is 
because the law imputes to him knowledge of facts from 
which, with proper diligence, he might have informed him- 
self of the mistake. 

Unquestionably, if such is the case, he must be held to be 
affected with notice of the mistake, although he acted in the 
utmost good faith and had not in truth the least suspicion 


of it. 
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Does it, then, appear from the evidence in the record that 
appellant is chargeable with the knowledge of facts from 
which, by proper investigation, he would have learned of the 
mistake in the deed to Warren Williams ? 

It is not denied that Nicholas L. Williams was in the actual 
occupancy and possession of the land described in his deed to 
Warren Williams, holding and claiming it in his own right 
from the date of his deed to Warren to his death; that after 
his death Warren, as administrator pro tem., took possession 
of and inventoried it as property of his estate, and that the 
land was in the actual occupancy of appellant as the regular 
administrator of the estate of Nicholas L. Williams, or as the 
guardian of his children, or that of tenants holding for or in 
his right at the date of the trust deed from Warren Williams 
to appellee. It is certainly a reasonable inference, as well 
as a well-recognized principle of law, that parties purchasing 
or loaning money on land are presumed to take sufficient 
interest to inform themselves, to some extent at least, in 
regard to its condition and situation, and whether it is occu- 
pied or unoccupied ; and it has long been settled by this court 
that purchasers are chargeable with notice of the title or claim 
under which it is held or claimed by the tenant or occupant 
in possession when they buy. (Watkins v. Edwards, 23 Tex., 
443.) “Ttis not to be presumed,” says the court, quoting from 
the case of Pritchard v. Brown, 4 N. H., 397, “that any man 
who wishes to purchase land honestly will buy without know- 
ing what are the claims of a person in open possession of it.” 

It certainly cannot be denied that the language of the 
court in this case is sufficiently broad, if subject to no qualifi- 
cation or exception, to embrace and contre! this case. It is 
insisted, however, by appellee’s counsel, that, as no more was 
called for by the facts, the court intended to announce, by its 
opinion in the case of Watkins v. Edwards, merely a general 
rule, to which there are, as they say, exceptions as well estab- 
lished as the rule itself,—one of which, it is insisted, is, that 
when the vendor remains in possession, a purchaser from his 
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vendee is not chargeable by reason of such possession with 
notice of a title or claim by the vendor adverse to or in 
conflict with his deed; but the purchaser is authorized to 
presume that the vendor holds in subordination to the title 
of his vendee. In support of this proposition we are referred 
to the cases of Newhall v. Pierce, 5 Pick., 450; Wood v. 
Farmere, 7 Watts, 382; Scott v. Gallagher, 14 8. & R., 333. 
In the first of these cases it is held that notice to creditors 
of the existence of a bond from the grantee to reconvey, on 
the payment of a sum of money within a given time, is not 
to be inferred from the facts of the grantor continuing in 
possession after the deed given by him had been recorded. 
The court, however, put their decision upon the express 
requirement of the registration statutes. ‘The second case 
holds “that a purchaser of land is not affected with con- 
structive notice of anything which does not lie within the 
course of his title, or is not connected with it; he is not, there- 
fore, presumed to know of the registry of a will containing a 
devise of land which he claims by title paramount ;”—and 
that while possession of the land is notice of the possessor’s 
title, the registry by him of a particular title will restrict the 
generality of the notice from possession. We fail to see the 
applicability of the points ruled in these cases to the propo- 
sition in support of which they are cited. But the case of 
Scott v. Gallagher, it must be admitted, seems apparently 
more nearly in point. The court there says: “The bona-fide 
purchaser of the legal title is not affected by a secret trust, of 
which he has not direct, express, and positive notice. The 
possession of a cestui qui trust, and the exercise by him of 
every act of ownership, is not such notice.” The decision 
seems to be based upon the ground that it is not the duty 
of the purchaser from a party holding the legal title to call 
upon the person in possession of the land to inquire whether 
he has a secret agreement with the owner of the legal title; 
but if there is such an “agreement it is the duty of the tenant 
in possession to spread it upon the records of the county.” 
30 
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This reasoning of the court, it might be held, warrants the 
conclusion that the rule announced was only regarded as 
applicable where the tenant in possession holds by title which 
might and should be spread upon record. And so it seems 
to have been directly ruled by the same learned court in 
which this case was decided in the subsequent case of Ran- 
dall v. Silverthorn, 4 Barr, 173. And if it is admitted to be 
a general rule that the possession of the tenant affects the 
purchaser with notice of his title, we think the exceptions to 
it, on sound principles, rust be limited to cases where the 
tenant is knowingly in default in putting this title upon 
record, or has voluntarily given, to some extent, assistance 
in misleading the purchaser. Certainly such was not the 
ease here. The legal title was in Warren Williams solely 
by accident and mistake, of which all parties were in total 
ignorance until after appellee had loaned his money and taken 
the trust deed. The title of appellant, therefore, could not 
have been spread upon the record; and we are clearly of the 
opinion that the exceptions to the rule recognized in Wat- 
kins v. Edwards—f, indeed, there are exceptions to it—do not 
apply to such cases as this. It may be well.questioned, how- 
ever, whether there is any such exception to the general rule 
in this State as that insisted on by appellee. (Mann v. Falcon, 
25 Tex., 271; Hood v. Fahnestock, 1 Barr, 470; Grimstone 
v. Carter, 3 Paige, 421; Russell v. Sweezey, 22 Mich., 235.) 

Appellee being chargeable with notice of appellant’s title, 
if he had made inquiry could not have failed to learn that 
there was a mistake in the deed from Nicholas L. Williams 
to Warren Williams, and that the land really intended to be 
conveyed by this deed lay on the east instead of the west side 
of Copperas branch. Being chargeable with notice of this fact, 
he got by the deed of trust no greater or better title than 
Warren Williams, who, on the facts exhibited in the record, 
certainly could not, at the date of the trust deed, have main- 
tained an action against his brother’s estate and recovered 
from it this land. 
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There is another view of the case which would lead to the 
same conclusion. Appellee did not, in fact, loan his money 
because he supposed he was getting security on the land de- 
scribed in the deed. His own testimony shows that the tract 
of land to which the parties referred when the loan was being 
negotiated was land belonging to Warren Williams, and upon 
which he had lived. The loan was agreed upon before any 
reference was made to the deed. It was not referred to that 
appellee might be better informed as to the property pro- 
posed as security for the loan, for he was fully satisfied as 
to this, but merely for the purpose of getting, as the par- 
ties supposed, the correct description of Warren Williams’ 
land, upon which the money was loaned. There was, there- 
fore, the same mistake in the trust deed as in the deed from 
Nicholas L. to Warren Williams. The trust deed, through 
mistake, did not set forth the contract actually made by the 
parties to it. The court, by its decree foreclosing the deed 
us written, executed an agreement to which neither of .the 
parties ever assented, and one, indeed, which had never been 
contemplated by either of them. When appellee discovered 
the mistake in the deeds, he should have brought suit, citing 
all the parties interested, for the correction of the mistake 
and enforcement of the lien against the land upon which it 
was supposed by the parties that it had been given. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Justice Bonner did not sit in this case.] 





R. G. STEELE ET AL. V. B. RENN ET AL. 


1. BONA-FIDE PURCHASER UNBER A FORGED WILL. —A purchaser 
in good faith of land from a legatee, under a will duly admitted to 
probate, is not affected by proceedings subsequently instituted and 

resulting in annulling the will as a forgery. 
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2. SAME—FORGED WILL DIFFERS FROM FORGED DEED.—To the pro- 
ceedings admitting the will to probate al! are parties to the extent 
that they must take notice and are bound by it until set aside, 
Hence a holder under a forged will duly probated differs from a 
holder under a forged deed, and may hold unaffected by the sub- 
sequent attacks upon the validity of the will. 


Apprat from Cherokee. Tried below before the Hon. R. 
8. Walker. 


The case is stated in the opinion. 


Bonner, Priest & Priest, for appellants.—This was a suit by 
the heirs of Casper Renn against Lucy Steele, wife of R. G. 
Steele, and John C. Carter for certain lots in Rusk occupied 
by defendants, said defendants claiming the same under deed 
to R. G. Steele from H. K. Joice and wife. 

Plaintiffs claim that this property belonged to Casper Renn 
at his death, about the 24th of December, 1864, and now be- 
longs to plaintiffs, as the heirs of Casper Renn. 

Defendants claim that R. G. Steele, under whom they claim, 
acquired the property from H. K. Joice and wife by purchase, 
and that his title is good, he having been an innocent pur- 
chaser for a valuable consideration, paid without notice of 
any defect in the title or adverse claim to the property. This 
is the issue in this cause. 

The facts show that Casper Renn made a will just before 
his death, in December, 1864, which will was duly probated 
in January, 1865, and it stood as the probated will of Renn, 
uncontested for nearly two years, till the fall of 1866. By the 
terms of this will the lots now in dispute were devised to H. 
K. Joice and wife, and by them sold and conveyed to Rk. G. 
Steele, long before any contest of said will or notice thereof, 
for a valuable consideration ; and the main question in this 
cause is this: Is Steele’s title protected, he having been an inno- 
cent purchaser for value without notice? We think so, and 
respectfully refer to the following authorities: Kerr on Fraud 
and Mis., pp. 312-318; 2 Sugd. on Vend., 507, 508, 513, 515, 
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516, 533; 1 Story’s Eq., 381, 385, 386, 387, 399-410; 1 Jar 
man on Wills, note on top of page 23. 

The facts show that B. Renn, one of the heirs, acting for 
himself and said other heirs, was in Rusk in August, 1865, and 
there remained, standing still until long after Steele purchased, 
without asserting his claim, and the law will not allow him 
now to assert it to the prejudice of defendants claiming under 
Steele’s title. As he was silent when he should have spoken, 
he is not permitted by law to speak now, to the prejudice of 
defendants having a superior equity. (2 Sugd., 515, 516, and 
notes, and 121, 533, 534.) 

The court below in his charge held that the authorities for 
the protection of innocent purchasers for value without no- 
tice have no application in this cause; an exception without 
authority of law, and consequently erroneous. Therefore it 
is respectfully submitted that the charges and rulings of his 
honor on the trial below demand a reversal of the judg- 
ment. 

Here was a judgment of a competent court probating and 
recording the will in January, 1865; no appeal and no pro- 
ceedings to contest the will till November, 1866; a stranger 
in the country, R. G. Steele, in the face of this judgment and 
relying thereon, buys the lots in dispute and pays for them, 
If he is not entitled to protection, who is? By what rule of 
metaphysics is he placed without the pale of protection in his 
rights that apply to all purchasers in good faith for value with- 
out notice ? 

The action of the District Court of Anderson county an- 
nulling the will and probate could not prejudice these defend- 
ants, not being parties nor privies thereto, nor could such pro- 
ceedings impair vested rights. (9 Tex., 25; 13 Tex., 267, 268; 
16 Tex., 413; 1 Will. on Exec., 240, 241, 251, and notes, and 
488, 490, 492, 494.) 

That R. G. Steele was an innocent purchaser in good faith 
and for a valuable consideration, paid without notice, there 
can be no question. 








470 STEELE v. RENN. [Tyler Term, 





Argument for the appellants. 





Whitaker & Robertson, also for appellants.—Is an innocent 
purchaser without notice, under a forged will, protected in 
his purchase, the same having been made after probate of 
the will and before suit instituted to set it aside? 

What is the effect of a probate as long as it stands unre- 
voked ? 

It is a principle of law so well settled that authority is not 
needed to sustain it, nor can it be controverted, that the acts 
of a court of competent jurisdiction have binding effect upon 
the whole world as long as they stand, and until they are 
vacated by a direct proceeding instituted for that purpose. 
In the present case it cannot be denied that the court of pro- 
bate was exercising its lawful jurisdiction, the will presented 
for probate, although forged, being that of a deceased person, 
over which the court could have jurisdiction. (See authori- 
ties in Paschal’s Dig., note 463.) 

Now, taking it for granted that the Probate Court of Chero- 
kee county bad jurisdiction in the matter, and that the will was 
duly probated, then we advance the proposition that the acts 
of a party deriving his authority from the judgment of a court 
of competent jurisdiction are valid and binding, and that the 
law will protect a person in all rights acquired or deeds done, 
in dealing with such party, under the sanction of a court of 
competent authority or in acting in accordance therewith, 

This principle controls the whole question here discussed, 
and to state it distinctly, in the language of a very eminent 
American law writer, it is this: “That when the law requires 
or sanctions a thing to be done, it also protects the doer in 
the doing. This is but the branch of that great truth upon 
which all true government is based, that protection to the sub- 
ject is commensurate with his duty to the government. It is 
one of those fundamental things which God wove at the cre- 
ation in the frame-work upon which human society was by him 
placed.” (Bishop’s First Book of the Law, see. 99.) 

The application of this reasoning to the present. case is that 
the appellants acted in a case where their information was 
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derived from the lawful act of a competent authority, which 
they could not dispute or deny, and therefore their action in 
dealing with the executors or those holding under them was in 
deference to the judicial act probating the will of Casper Renn 
and in conformity with the terms of the probate and will. 

It is true that the appellants in this case did not deal di- 
rectly with the executors of the will of Casper Renn; but, 
what is the same, they dealt with those holding in privity 
with them, according to the terms of the will; and for the 
reason that they are further removed from the perpetrators 
of the forgery, the will still standing unrevoked, they would 
less probably be affected with notice, which would make it 
reasonable that the equity would be stronger in their behalf. 
However, the discussion of the principles of law laid down 
will be as applicable to them as to an original purchaser or 
devisee under the will. 

In support of this proposition, we invite the attention of the 
court to two cases, both very similar to the present, and both 
holding different views of the same question, yet the latter 
overruling the former and pointing out its errors. First case: 
“Tn the year 1706 there was decided in England a case where- 
in an executor of a will sued a man for a sum of money due 
the deceased in his lifetime. This defendant pleaded to the 
suit that he had already made payment to another executor, 
authorized, as this one was, by the Ecclesiastical Court. The 
fact appeared that the executor to whom payment was made 
set up a forged will allowed in the Ecclesiastical Court; then 
he had taken the money from the defendant; then the Eccle- 
siastical Court had annulled the probate of this will and had 
admitted to probate the true will, of which the plaintiff was 
executor, named therein as such by the testator. Upon these 
facts the court decided that the defendant was under legal 
obligation to pay the money a second time, not being per- 
mitted to avail himself of the payment made to the executor 
under the forged will.” (See Bishop’s First Book of the Law, 
sec, 102.) 
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Second case: “In 1789, when the above decision had stood 
eighty-three years in the English books as apparently the 
unquestioned law, the same question came up again, and the 
court decided it the other way, and expressly overruled the 
above case as not being in fact, what it was in appearance, 
the law of England.” (Anonymous, 1 Comyn’s, 150.) 

In Allen rv. Dundas, 3 T. R., (Durnf. & E.,) 125—and to the 
same effect see 15 8S. & R., 39, appeal of Pebles—the chief 
justice, in giving the judgment of the court, starts with a 
basis for the structure of his opinion which is clearly erro- 
neous, and so shown in the latter case. It is this, quoting 
from the opinion: “An executor derives all his authority 
from the testator himself, and he of himself, as being exec- 
utor, without anything more, has the power of disposing of 
the estate for the testator, &:.; * * * for the probate of 
the will'gives no authority at all to him, (the executor.) and, 
therefore, if he is not the rightful executor he takes no au- 
thority at all; and it would be unreasonable that a person 
who has not authority should dispose of the interest of an- 
other.” 

Now, this is the exact position taken by the judge in the 
court below in his charge to the jury, and relied upon by the 
appellees, and constitutes the basis of the verdict of the jury 
and the judgment of the court thereon. It is true, we admit, 
that no estate passes under a forged instrument, such as a 
forged deed or will, not probated; (see Kerr on Fraud and 
Mistake, p. 51;) but the position we assume is, that the estate 
passes not under the will, but under the judicial act proba- 
ting it. Now, the above reasoning in the first case may, 
slightly considered, seem very plausible and the decision well 
sustained; but its error was pointed out by a course of legal 
reasoning, or rather statement of legal principles, by the last 
case, Which set forth the true law, that the authority of an 
executor is not deriyed from the will itself, but from the 
judicial act probating the will, and that rights of parties ac- 
quired under said probate, while in force, will be protected. 
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The first proposition seems reasonable, in this: that the testa- 
tor naines the executor; but this only puts him in a position 
in which he may acquire the authority to execute the will, 
and this authority is wanting until the probate of the will, 
when the executor takes his authority from the judicial act 
of the court enforcing the law. And whether the authority 
is derived from the probate of a valid or a forged will, it is all 
the same while the probate stands unrevoked, with this differ- 
ence only, that one may be called an executor de jure and 
the other an executor de facto. 

We contend that the acts done in accordance with the 
probate of the will by a de-facto executor are good and valid, 
and the rights of parties acquired in dealing with this execu- 
tor are entitled to protection, for the executor is in the im- 
mediate and open execution of his office, and the parties, as 
in the present case, neither knew nor could tell whether the 
executors named in the forged will were rightful executors 
or not, except in so far as they were informed by the probate, 
which they could not dispute. (Kane v. Paul, 14 Pet., 33. 

We have seen fit to comment on these two cases to show 
the principles of law governing in the present case, assuming 
that authority consists not of cases, but of principles. But as 
evidence of the principles, we would farther invite the atten- 
tion of the court especially to the case of Jones v. Powles, 10 
Eng. Ch. Rep., 310, very similar in facts to the case in hand, 
and in law sustaining the positions we have assumed in this 
argument. 

The case of Bassett v. Nosworthy, 2 Lead. Cas. in Eq., 5, is 
in point, the facts showing the party was a purchaser under 
a revoked will, without notice of the revocation, upon which 
the court determined that a bona-fide purchaser upon an ap- 
parent title is entitled to protection under that title. (Love 
v. Berry, 22 Tex., 871.) 

It is evident that the present case is very similar to one 
where rights under a sale on execution have been acquired, 
and afterwards the judgment under which the sale was made 
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has been found to be erroneous; yet our Supreme Court has 
often decided that such rights should be protected, and that 
such sales vested a good title in the purchaser, as against the 
defendant in execution. (Mosely v. Gainer, 10 Tex., 393; 
Hancock v. Metz, 15 Tex., 205; Castro v. Tllies, 22 Tex., 479; 
Stroud v. Casey, 25 Tex., 754; Alexander v. Maverick, 18 
Tex., 196; Burdett v. Silsbee, 15 Tex., 615; Poor v. Boyce, 
12 Tex., 449.) 

With respect to the argument of inconvenience and equity 
in favor of the real heirs of Casper Renn, we would simply 
say that reason seems to support us in the position that the 
inconvenience and equity would be all on the other side, in 
favor of these appellants, who have been guilty of no neglect, 
and are bona-fide purchasers in possession with the legal title; 
and such parties find peculiar favor in the eyes of the law. 
But the equities being equal, then the well-known maxim 
will apply, that where the equities are equal the law will 
prevail. But under this head there is another consideration 
of considerable force, which is, that the appellees in this case 
are not without remedy, as they are legally entitled to recover 
the proceeds of the sale of the property from the parties guilty 
of the fraud or forgery. We would here again call the 
attention of the court to the case of Bassett v. Nosworthy, 
above referred to, as using language very strong in favor 
of bona-fide purchasers. 


E. W. Bush, for appellees. 

I. Parties whose rights are to be affected by a will have 
four years from probate to vindicate and redress themselves; 
consequently those claiming under such will hold and claim 
subject to the penalty of any informality or defect which the 
law permits to be shown in their title by suit brought within 
that time. In this case suit was brought in less than two 
years. (Hopkins v. Wright, 17 Tex., 30; Scoby v. Sweatt, 
28 Tex., 728.) 















STEELE v. RENN. 





Argument for the appellees. 





II. The acts of an administrator or executor appointed by 
fraud are void. (Parker v. Parker, 10 Tex., 83.) 

III. Appellants cite Kerr on Frauds, 312-318, inclusive, 
which we adopt as conclusive against them. The decree of 
the District Court of Anderson county, affirmed by this court, 
shows that the pretended will was not the act of C. Renn, 
deceased; and the authority cited by appellants (Kerr on 
Frauds, 315) announces that if an instrument which purports 
to convey a legal title or estate be a forged instrument, no 
title can be acquired under it. A man who takes under such 
an instrument has no title at all, and cannot claim as a pur- 
chaser without notice. (Case v. Jennings, 17 Tex., 675.) 

(Mr. Bush also filed an argument upon the question at 
issue.) 





M. A. Long, also for appellees.—Whether the action of the 
Probate Court in admitting the forged or bogus will of Casper 
Renn to probate and record prior to the sale of the land by 
Joice and wife and subsequent to the probate of the same in 
common form, can now be questioned by an original suit in 
the District Court, appears to me to be fully met and deter- 
mined by our statute. It would seem to be quite plain that, 
in the absence of such a statute, the probate of the will would 
be conclusive, where the probate had been granted upon notice 
to all parties in interest, as a valid judgment, until reversed 
upon appeal to some tribunal having power to reverse the 
same. Different lengths of time are allowed in different 
States to appeal from the judgment of probate. For in- 
stance, in Mississippi, five years; in Ohio, two years, &e. In 
Pennsylvania and North Carolina the probate is only prima 
facie as to real estate. (2 Jarman on Wills, (Perkins’ ed.,) 
215, note 2.) It is true that both in England and in some 
of the States courts of equity have sometimes entertained 
bills to annul and set aside wills after probate in common 
form. ‘These cases are probably all based upon purely equi- 
table grounds; as, fraud, accident, or mistake in procuring 
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the judgment establishing the will. But a court of equity 
will never entertain a bill to set aside or reform a judgment 
for fraud which might have heen pleaded and proved in the 
original suit. But cases appealed from the Probate Court to 
the District Court are tried de novo. 

Our statute (Paschal’s Dig., art. 1261) directs how appli- 
cation shall be made to the Probate Court to prove wills, and 
the notice to be given to all parties interested, &c. Article 
1262 sets forth the evidence upon which wills may be admit- 
ted to probate, and expressly provides that “any person 
interested in any such will may, within four years after it is 
admitted to probate, institute suit in the District Court to 
contest its validity, &; * * * and provided also, that 
such will may be attacked for forgery or other frand at the 
suit of any heir at law of the testator, or any other person 
interested in his estate, at any time within four years after 
discovery of such forgery or fraud; and infants, femes-covert, 
and persons non compos mentis shall have a like period after 
the removal of such disability.” 

More than twenty years ago this court decided that this 
statute is in the nature of an appeal from the Probate Court 
to the District Court, which, independent of its enlarged 
powers, has express authority to take cognizance of suits in- 
stituted to contest the validity of wills. (Parker v. Parker, 
10 Tex., 83.) If, indeed, an appeal had been taken at the 
time of the granting of probate of the will, and the appeal 
had had the effect of superseding the execution of said judg- 
ment or the action of the executors named in said forged or 
bogus will, yet if an appeal by writ of error to the District 
Court had been prosecuted under the statute without such 
supersedeas, it is equally obvious that, upon the reversal of 
the judgment of the Probate Court, a writ of restitution 
would issue to place the property of the estate in the hands 
of the true owners. This is substantially the effect of the 
judgment which we now seek to affirm. 

The mode of appeal provided by the plain words of the 
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statute is either law or it is not. Not only has it been ree- 
ognized as law as early as the year A. D. 1853, in the case 
above cited, but this court has, since that time, frequently 
recognized this statute as authorizing just such suits as that 
now before the court. 

In 1856, in the case of Hopkins v. Wright, the right of the 
widow or heir is expressly recognized to contest a will'within 
four years from its probate under the provisions of this stat- 
ute. Also in 1866, this court, in the case of Scoby v. Sweatt, 
sustains a suit in the District Court to annul and set aside 
a will after probate in common form, brought within four 
years after said probate. In that case this court says: «The 
law gives the parties whose rights are to be affected by the 
will, four years from the probate to vindicate and redress 
themselves; and, as a consequence, those who hold and claim 
under such will hold and claim subject to the penalty of 
any informality which the law permits to be shown in their 
title by suit brought within that time.” (Hopkins v. Wright, 
17 Tex., 30; 28 Tex., 728.) 

This decision seems to meet the very point suggested by 
the court for consideration. The court having set aside the 
bogus will as not the will of Casper Renn, and no other will 
having been propounded or established, it follows as a con- 
sequence that the lands of the intestate, including the lots of 
land devised in the bogus will to Joice and wife, descended 
directly to the heirs of C. Renn upon his death, as provided 
by our statute. (Paschal’s Dig,, art. 1373.) As this bogus 
will was no will, the land in question was not devised to 
Joice and wife; and it follows as a consequence, in the lan- 
guage of Justice Moore, above quoted, that those (Joice 
and wife) who claim under such will hold and claim sub- 
ject to the right of the heirs to have the bogus will set aside 
and utterly annulled as a forgery in substance. 

This being law, how can it be possible that the devisees 
(Joicée and wife) could acquire any tiiie to the land in con- 
troversy; and having no title, how could they convey to 
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Steele what they had not? It is a logical impossibility. If 
all the legatees under the bogus will had pretended to sell, 
as did Joice and wife, before the institution of suit by the 
heirs, and should be held to have thereby acquired title, 
would not the statute in question be utterly defeated in its 
object? (1 Jarman on Wills, 215, 216, Perkins’ notes.) 

The verdict and judgment having given the appellant the 
full benefit of his improvements as if made in good faith, and 
thereby nearly paid the rents for two years, no rents being 
allowed by the court for the first seven years the place was 
occupied by appellants, it would seem they have no cause to 
complain. 

The suggestion that it was perhaps the duty of the heirs to 
have made appellants parties to the suit to set aside and an- 
nul the pretended will, and that having failed to do so the 
judgment of the District Court annulling the will may not 
be operative as to them, is believed to be unfounded in rea- 
son and law. (2 How., ( Miss.,) 148; 8 Yerg., 186.) The 
statute authorizing the heirs to have the will set aside and 
annulled in the District Court at any time within four years 
from the date of the probate of the same, has no such re- 
quirement; and this court, as we have seen, having decided 
that one who holds or claims under such will only holds and 
claims subject to the contingency of the will being annulled, 
it would seem to follow that to make such holder a party 
would be unnecessary, if not improper. 

Appellants’ title was at best a conditional title, subject to 
be defeated by the annulling of the will; just as purchasers 
under tax sales, where subsequent redemptions are allowed, 
have only conditional titles, which, upon redemption within 
the time limited by law, are, ips facto, “gone forever.” 
(Black. on Tax Titles, p. 490.) 

And it may be remarked that the statute under which this 
will was contested does not authorize a suit to recover prop- 
erty in other hands. The statute only authorizes the suit 
to annul the bogus will, and to have joined the appellants 
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claiming under the bogus will would have been unauthor- 
ized. This view seems to accord with legal principle and 
with sound reason, and there seems to be no contrary au- 
thority. 


Moort, Cuter Justice.—This is an action of trespass to 
try title, brought by appellees December 12, 1872, for the 
recovery from appellants of lots three and four in block 
twenty-three, in the town of Rusk, Cherokee county, to 
which both parties claim title under Casper Renn, deceased, 
in whom the title is admitted to have been at his death, 
Appellees claim as the heirs, and appellants as purchasers in 
good faith from H. K. Joice and wife, who claimed as devi- 
sees of Renn. 

On the 23d of December, 1864, Casper Renn died in Rusk, 
Cherokee county, where he had for some years previous re- 
sided. In January, 1865, an instrument purporting to be 
his last will and testament was presented to the court for 
probate by the parties therein named as executors; said in- 
strument authorized said executors to administer and settle 
up the estate in accordance with its terms without being 
subject to the supervision and control of the court. After 
due notice of the application had been given, the execution 
of the instrument was inquired of by the court, whereupon 
it was adjudged to be the last will and testament of said 
Casper Renn, deceased; and the property and effects belong- 
ing to his estate were committed to said parties named as 
executors, to be by them administered under and in pursu- 
ance of the authority purported to be given them therein. 

On the 3d of March, 1865, said executors made and deliv- 
ered to said Joice and wife a deed for said lots devised to 
them by said will; and on the 2d of December, 1865, said 
Joice and wife, in consideration of $275 paid them by Rich- 
ard G. Steele, as recited in their deed, sold and conveyed them 
to said Steele, from whom they were subsequently purchased 
by appellant Carter. 
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Appellees, who are brothers and sister to Casper Renn, 
deceased, were at the date of his death, and most of them 
seem to be still, citizens of Germany. Some time in the 
summer of 1865 B. Renn, one of the appellees, came to Rusk, 
Cherokee county, where he has since resided, to look after 
the estate of his brother on behalf of his brothers and sister 
as well as himself; and in November, 1866, prior to the sale 
of the lots from Steele to Carter, suit was instituted by said 
B. Renn in the name of the brothers and sister, heirs of said 
Casper Renn, deceased, to set aside and revoke the probate 
of said will, charging the same to be a false and spurious 
instrument, and not in fact the will of said Casper Renn, 
deceased. In 1873 it was finally so determined and adjudged 
by this court, and its probate ordered to be revoked and 
annulled. ‘ 

On the trial, the facts here stated having been proved, 
appellants introduced evidence tending to prove that they 
purchased the lots in good. faith, and claimed to be entitled 
to the protection of the court as purchasers for value without 
notice that said instrument was not the true and genuine will 
of Casper Renn, deceased, as it purported and had been ad- 
judged to be by its probate; whereupon the court instructed 
the jury, among other things, as follows: “The plaintiffs 
have produced in evidence a conclusive judgment setting 
aside the pretended will of Casper Renn, deceased, and de- 
claring it null and void, and that his heirs at his death were 
invested with the ownership of all of his estate. When Steele 
purchased from Joice he took no better title than Joice had, 
which has been shown to be none at all, and he took the title 
at his own risk.” 

If this is a correct view of the law, evidently appellants 
have no title and have no just cause to complain of the re- 
covery of the lots by appellees. On the other hand, if it is 
erroneous, as it necessarily controlled the verdict of the jury 
to the prejudice of appellants, the judgment must be reversed. 
The practical importance of the question raised by this 
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charge is obvious. If the views of the court are held to be 
correct, no title derived from a devisee but may be swept 
from under the purchaser at any time, however remote, while 
the probate of the will is subject to attack. This fact when 
known must cast a clond on all such titles, lessen their market 
value, and retard their transfer. On the other hand, if the 
instruction does not correctly state the law, our probate sys- 
tem affords but slight safeguards to non-resident heirs against 
perjury and fraud. These considerations induced this court 
to refrain from a decision of this case for several terms, and 
to call upon the counsel for a more thorough examination of 
the law applicable to it than had at first been: made by them; 
but we regret to say that so far they have cited us no case 
bearing directly upon the point presented, and we have, to a 
considerable extent, to decide it as an original question. 

Appellants insist that they are entitled to protection as 
innocent purchasers notwithstanding the invalidity of the 
will from which their title springs. In support of their prop- 
osition they refer us to the case of Jones v. Powles, 10 Eng. 
Ch. Rep., 310; 3 Myl. & K.,581. But this case merely illus- 
trates the rule of equity protecting purchasers in good faith 
who. get in the outstanding legal title, but leaves unsettled 
the main difficulty, viz.: Although he may have purchased in 
good faith, did Steele occupy a better position than Joice 
and wife would if they had not sold the lots? Unquestion- 
ably their title in such event would have fallen with the revo- 
cation of the probate of the instrument by which they purport 
to have been devised to them. (Gaines rv. New Orleans, 6 
Wall., 642; Gaines v. De La Croix, 6 Wall., 719.) But while 
our conclusion hus not been reached without hesitancy and em- 
barrassment, we think, notwithstanding the damage to which 
absent and non-resident heirs may thereby be exposed, he 
does, if he in fact purchased in good faith, and that public 
policy requires this solution of the question. 

An application for the probate of a will is a proceeding in 
rem., and the judgment of the court upon it is binding upon 
31 
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all the world until revoked or set aside. (Hodges v. Bauchman, 
8 Yerg., 186; Scott v. Calvit, 3 How., (Miss.,) 158; State of 
Yalifornia v. McGlynn, 20 Cal., 271; 3 Red. on Wills, 63.) 

Now, it has often been held that acts done under authority, 
by the judgment of a court having jurisdiction of the estate, 
even where it is being administered under a forged will, are 
just as valid and effectual as if the will had been genuine; 
that a payment voluntarily made to the executor named in a 
forged will is a valid discharge of the debt. ‘Though the will 
may be afterwards set aside and annulled, the debtor cannot 
be required to pay the debt a second time. 

If the pretended will had required the executors to settle 
the will of Renn in the Probate Court, the acts done by them 
in pursuance of the orders of the court carrying into effect 
provisions of the will could not be impeached or set aside to 
the injury of innocent parties, because they have a right to 
rely upon the validity of the judgment of the court. (5 Monr., 
42; 11 Cush., 519; 9 Dana, 41; 9 Penn. St., 234; 6 Port., 
243; 13 Gratt., 682.) 

Is there any difference in respect to the powers of the ex- 
ecutors where the purported will directs the settlement of the 
estate out of the court? By its judgment the court has 
declared the instrument to be genuine. This judgment is 
binding upon all the world until reversed or annulled. Must 
innocent parties, when they act upon the faith of such judg- 
ment, do so at the peril of its being subsequently shown to 
be erroneous? ‘There is evidently a broad distinction in the 
position of a party claiming to be an innocent purchaser from 
one who has merely a forged deed, and that of a like purchaser 
from the devisee in a forged will. In the former case the true 
owner is neither charged with notice of the forged deed, nor 
is he in any way committed to or estopped from denying its 
validity ; while in the latter the will is adjudged to be valid 
by a court of competent jurisdiction, in a proceeding to which 
the heir is a party. While it is in force the heirs are bound 
by it, and cannot deny its correctness or dispute the validity 
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of the devise. The purchaser from the devisee is authorized 
by the judgment to buy from him on the faith of a valid judg- 
ment of a court of competent jurisdiction, to which the heirs 
are parties, by which it has been in effect determined that 
the estate of the testator vested in the vendor on the testa- 
tor’s death. The heirs being bound by the judgment, they 
occupy the position of one who has voluntarily parted with 
or been divested of his title, and then stands by and sees 
it sold to a purchaser in good faith without a word of com- 
plaint. That he afterwards asserts his title and has the judg- 
ment reversed, or gets a decree cancelling the probate of 
the will, does not mend the matter. The purchase has been 
consummated. If by the subsequent reversal of the judg- 
ment he can annul the purchaser’s title, he makes an inno- 
cent party the victim of his negligence and delay, and all dis- 
tinction between bona-fide and mala-fide purchasers is destroyed. 

For the error in the charge of the court, the judgment is 
reversed and the cause remanded. 


r REVERSED AND REMANDED, 


[Justice Bonner did not sit in this case.] 





M. E. anp A. G. Roco v. M. M. Green, ApM’R. 


1. HOMESTEAD—FAMILY.—From the authorities, the following rules 
to determine when the relations of a family as contemplated by law 
exist, are deduced : 

1. It is one of social status, not of mere contract. 

2. Legal or moral obligation on the head to support the other 
members. 

3. Corresponding state of dependence on the part of other 
members for their support. 

2. FAMILY RELATION, HOW BROKEN.—The law contemplates that as 

the older members of the family grow up and marry, or move off 

and leave the paternal roof, the legal relation of a family as it had 
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formerly existed, as to such members so leaving, ceases, and other 
relations and families are formed. 

3. FAMILY—MARRIED DAUGHTER.— Under the probate law of 1870, a 
married daughter, with her children, residing with her mother, formed 
no constituent member of the family such as to entitle her and her 
children to the homestead upon the death of her mother. 


ApprAL from Hopkins. Tried below before the Hon. Green 
J. Clark. 


The facts are fully stated in the opinion. 


C. Payne and J. & B. Putnam, for appellants.— The appel- 
lants complain of theruling of the court in sustaining a general 
demurrer to their original and amended petitions. Taking all 
the allegations in plaintiffs’ petitions, original and amended, 
to be true, it is believed that the court should have overruled 
the demurrer and permitted plaintiffs to go to trial. 

Plaintiff Mrs. M. E. Roco, formerly Mrs. Brown, and the 
daughter of Mrs. Lucy A. Green, joined by her husband, A. 
G. Roco, for herself and minor children, the grandchildren 
of said Lucy, instituted this suit to have the homestead men- 
tioned in plaintiffs’ petition stricken from the inventory of 
the property of the estate of the said Lucy. 

At the time of Mrs. Green’s death, as alleged in plaintiffs’ 
petition, to wit, the 4th of June, 1874, M. E. Roco was a 
widow, living with her mother, the said Lucy, when the lat- 
ter departed this life. After the death of the said Lucy, 
M. E. Roco, then Brown, intermarried with her present hus- 
band, A. G. Roco, on April 1, 1875. After the death of her 
former husband, William G. Brown, the plaintiff, then M. E. 
Brown, having no homestead, returned with her children to 
the home of her mother, at her request, and all agreed to 
live together as one family. 

In this condition they were when Mrs. Green died and left 
Mrs. Brown and her children in possession of the said home- 
stead. 

Were Mrs. Brown and her children constituents of the 
family at the time of the death of Mrs. Green ? 
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In Burns v. Jones, 37 Tex., 51, the court says: “It is very 
true that the Constitution prohibits the sale of the homestead 
of the family ; but when no unmarried or minor children re- 
mained —no wards, no grandchildren or apprentices, nor, 
indeed, any member of the family of 8. H. Doxey— this 
property was no longer the homestead of the family.” This 
opinion goes on to say: “ We will not say that orphaned 
grandchildren living with their grandparents at the time 
of their decease may not be entitled to take a homestead 
right.” 

In Hoffman v. Neuhaus, 30 Tex., 636, the court says: “As 
long as there is a family having a head, and as long as that 
head of a family chooses to occupy the homestead, so long 
it cannot be interfered with for any purpose.” 

In what are called the Homestead Cases, 31 Tex., 680, the 
court asks this question: “ What constitutes a family?” 
After quoting from lexicographers, the opinion goes on to 
say: “It [meaning the word family] was most certainly 
used in its generic sense, embracing a household composed 
of parents and children, or other relatives, or domestics and 
servants. In short, every collective body of persons living 
together within the same curtilage, subsisting in common, 
directing their attention to a common object: the promotion 
of their mutual interests and social happiness.” 

Mrs. Lucy A. Green died in 1874, as alleged in plaintiffs’ 
petition. The statute of 1870, under which she died, reads 
as follows: “The property reserved from forced sale by the 
Constitution and laws of this State, or its value if there be no 
such property, does not form any part of the estate of a de- 
ceased person where a constituent of the family survives.” 
(Paschal’s Dig., art. 5487.) 

Then this homestead was no part of the estate of Mrs. 
Green at the time of her death, was not subject to adminis- 
tration as such if there was a constituent of the family left, 
but was to be dealt with and controlied by the laws regula- 
ting homesteads. This property was the homestead of some 
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person, if any had the necessary qualifications under the law 
to take it. 

The family of Mrs. Green, at the time of her death, was 
composed of her widowed daughter and her minor children, 
they being the daughter and grandchildren of the deceased. 
Mrs. Brown was a child and heir at law of the deceased. 
She and her children were left in exclusive possession of the 
homestead. 

Then what right had the administrator of Mrs. Green, in 
the face of the prohibition of the law of 1870, to inventory 
that property for any purpose as part of the estate of Mrs. 
Green ? 


L. D. King, for appellee. 


Jones & Henry and Payne § Putnam, for appellants, filed an 
additional brief.—At the Tyler Term of the Supreme Court, 
1877, this case was referred back to counsel by the court for 
reargument, and the following questions suggested: 

“1st. Was Mrs. Roco the head of a family herself; and if 
so, can there be two heads of families, other than husband 
and wife, one to take the homestead after the other ? 

«2d. When a daughter leaves the home of the parents, 
and remains and establishes a home separately, is not the 
unity of the family, as to her, broken; and if so, can it be 
renewed by a return to the old homestead ? 

«3d. Where is the point of limitation among the kindred 
of the deceased who were living with her; and, upon prin- 
ciple, can it be extended beyond the children, natural or 
adopted, for which she is bound by law to provide, under 
the law as it sod in 1874, when Mrs. Green died ? 

“4th, The case not having been decided by our decisions, 
what analogy is to be found in the decisions of other States 
or countries ?” 

Tu answer to the first question, we submit that there might 
be two heads of families on the homestead, living together, 
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other than husband and wife, one to take and hold the 
homestead after decease of the other, in case of the two 
families being tenants in common. ‘The tenants in common 
would be seized of the premises per my et per tout, and the 
husband of the one tenant dying, his widow and the other 
tenant would occupy to each other the relation of tenants in 
common, and this seizin of the premises would be the same 
as in the former instance—per my et per tout; and one of the 
last two tenants in common dying, the remaining tenant in 
common would hold the entire premises, not to exceed two 
hundred acres, as his homestead. That a tenant in common 
has an interest which will support the exemption of a home- 
stead, see Tarrant v. Swain, Kansas Rep., 1875, reported in 
1 Law and Equity Reporter, 9. 

In this case the property in question was, in legal contem- 
plation, the community property of Mrs. Lucy A. Green and 
her deceased husband. Mrs. M. E. Roco is the daughter of 
Mrs. Green and her deceased husband, and, so far as the rec- 
ord discloses, their only heir. She was, therefore, entitled to 
the undivided half interest of her father in the land consti- 
tuting the homestead, and although when she married and 
left the paternal roof she may have forfeited her interest in 
the paternal homestead, yet when she returned and settled 
upon the paternal homestead with her children and her 
mother, her father and her husband being dead, she and her 
mother, (Mrs. Green,) being each entitled to an undivided 
half interest in the homestead property, became seized of it 
as tenants in common per my et per tout, and it became.the 
homestead of each family; and on the death of the mother 
(Mrs. Green) she (Mrs. M. E. Roco) became entitled to the 
entire homestead right,—not as a constituent member of her 
mother’s family, but in her own right as the surviving tenant 
incommon. We think this view is sustained by the Kansas 
case above quoted. 

As to the remaining questions, except in so far as they 
have already been answered in our answer to the first ques- 
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tion, we think it unnecessary to say anything, as we have 
been unable to find any authorities bearing directly upon 
them. 


Bonner, Associate Justice.—This is a suit by appellant, 
M. E. Roco, joined by her husband, A. G. Roco, as plaintiffs, 
against M. M. Green, administrator of the estate of Lucy A. 
Green, deceased, to have stricken from kis inventory the 
homestead of which she died seized and possessed. 

The petition alleges, substantially, that the plaintiff M. FE. 
Roco, being a widow, with several minor children, residing 
in the county of Grimes, at the request of her mother, the 
said Lucy A. Green, who was an aged widow and unable to 
work, removed to her homestead in Hopkins county; that 
she and her children lived with her mother as members of 
her family, and so continued to the date of her death, Octo- 
ber 4, 1877, the other children having left long before; that 
since Mrs. Green’s death the plaintiff M. E. Roco, then M. 
E. Brown, had married A. G. Roco; that she, as an alleged 
constituent of the family of Mrs. Green, invokes the benefit 
of the probate act of 1870, which provides: “The property 
reserved from forced sale by the Constitution and laws of 
the State, or its value if there be no such property, does not 
form any part of the estate of a deceased person when a con- 
stituent of the family survives.” (Paschal’s Dig., art. 5437.) 

The general exception of the defendant was sustained, the 
suit of the plaintitis dismissed, and from this judgment they 
appealed. 

It is said by a learned judge that “the relation of husband 
and wife, parent and child, is the unit of civilization, and the 
State has thought to encourage that relation by protecting it 
from absolute want, arising from the vicissitudes of life.” 

To Texas is given the honor of being the pioneer in that 
ficld of humane legislation which provides for homestead 
exemption, the first law on this subject having been passed, 
it is said, by the late Republic, on January 26, 1839. (Pas- 
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chal’s Dig., art. 3798.) The wisdom of such. legislation, in 
the encouragement of immigration, “virtue, industry, and 
love of country,” has been so practically demonstrated that 
it has become a part of the general policy of the country. 
and now no less than twenty-nine States of the Union have 
similar laws. (Preface to Thompson on Homestead and Ex- 
emptions.) 

It will yet take time and experience to determine between 
the excessive demands of the overzealous advocates of the sys- 
tem, which have impaired individual credit, and that proper 
medium which respects the just rights of creditors. As may 
be expected in all new branches of jurisprudence, these laws 
have been the subject of much discussion and many decisions 
by the courts of the several States and of the United States. 
Among other questions discussed is the one presented in this 
case: What constitutes a family ? 

The decisions on this subject have been conflicting, vary-" 
ing with the different stand-points from which they have been 
viewed. In some of the States the question has received a 
practical solution by express legislative enactments. The 
necessity of such a solution has long been felt by our courts. 
As suggested in Whitehead v. Nickelson, 48 Tex., 530, the 
task of attempting to lay down fixed and definite rules by 
which it can be determined in every instance what character 
of persons living together, under the peculiar cireumstances 
of each case, will constitute a family, within the meaning of 
the Constitution, evidently cannot be free from difficulty ; 
and, as said in Howard v. Marshall, 48 Tex., 481, well-con- 
sidered legislation on the subject of homesteads and commu- 
nity property is most earnestly called for. 

By reason of our meagre legislation, the courts, from neces- 
sity, by liberal construction and intendment, have been forced 
to infringe upon that domain which more properly belongs to 
another department of the government, and have endeavored 
as best they could to decide some of the questions presented, 
not upon general rules founded upon known and fixed prin- 
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ciples, which should govern all cases, but simply to determine 
the particular case by such rules of construction and analogy 
as were considered most applicable. We have met with so 
much difficulty in this case that at a former term it was refer- 
red back for further argument. 

A mere aggregation of individuals under one common 
roof or within the same curtilage, although “ devoting their 
attention to a common object, the promotion of their mutual 
interests and social happiness,”—as the inmates of a boarding- 
house or persons employed in the capacity of servants,—does 
not, of itself, constitute a family. (Whitehead v. Nickelson, 
48 Tex., 530.) 

Cases have been decided in which it has been held that 
two families can occupy the same homestead, in one of which 
a widowed daughter with her children resided with her aged 
father. (Bachman v. Crawford, 3 Humph., 213.) 

We deduce from the authorities the following general rules 
to determine when the relation of a family, as contemplated 
by law, exists: 

1. It is one of social status, not of mere contract. 

2. Legal or moral obligation on the head to support the 
other members. 

3. Corresponding state of dependence on the part of the 
other members for this support. (Thomp. on H. and E., 
secs. 45, 46, and authorities cited.) 

The later decisions of this court, in view of the objects 
contemplated by our Constitution and laws, and in the light 
of the provisions of the probate act of 1848 on this subject, 
(Paschal’s Dig., arts. 1304, 1305,) have had a tendency not 
to give too extended a seope to the term “ family.” 

As said in the case of Howard v. Marshall, 48 Tex., 478, 
“The nature of the family intended is left undefined by the 
Constitution ; but we are of opinion that the framers of that 
instrument had in view a family composed of husband, wife, 
and children, for whose protection in the enjoyment of their 
homestead they intended to provide,” 
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We think that the law contemplated—as a general rule, 
at least—that as the older members of the family grew up 
and married, or moved off and ‘left the paternal roof, the 
legal relation of a family as it had formerly existed ceased, 
and that other and new relations and families would spring 
up. We do not say that the family relation, or a part of it, 
might not again become reunited, or that a widowed dangh- 
ter might not seek an asylum from the misfortunes of life 
within the home of an aged mother, under such ¢ircumstances 
as would make her a constituent of the family; but we are 
of opinion that the alleged facts of this case do not entitle 
the plaintiff to this privilege. The estate of which she claims 
a homestead is not alleged to be insolvent, and the plaintiff, 
since the death of Mrs. Green, is shown to have assumed by 
marriage a new family relation. The common law casts 
upon her the duty to support her aged mother rather than 
upon the mother the duty to support her, and upon the plain- 
tiff, while living, the obligation to support her own minor 
children, and not upon the grandmother. (1 Blackst. Comm., 
454.) 

If we, then, apply the tests before laid down of legal or 
moral obligation and dependence, the plaintiff was not, in 
law, such a constituent of the family of Lucy A. Green as to 
be entitled to the relief sought. Neither is it apparent, upon 
principles of equity, under the circumstances presented in the 
record, why she and her minor children, who had already 
seemingly shared largely the bounty of the deceased, should 
be entitled to the exclusive right to the homestead over the 
claims of the other children, perhaps equally urgent and 
meritorious, 

The judgment is affirmed, 

JUDGMENT AFFIRMED, 
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J. W. BrapsHaw ET AL. v. C. M. BucHANAN. 


1. PUNITORY DAMAGES.—Where there is no evidence tending to show 
that the acts complained of were done through malice, or wantonly, 
or with intent to harass, injure, or oppress the plaintiff, it is error 
to submit to the jury the question of punitory damages. 

2. SAME.—Sec facts held not to authorize the submission to the jury of 
the question of punitory damages. 


AppgaL from Rusk. Tried below before the Hon. A. J. 
Booty. 

C. M. Buchanan sued J. W. and Albert Bradshaw, in the 
District Court of Rusk county, for possession of a tract of land 
described in the petition, for rent, and for value of some arti- 
cles of personal property alleged to have been on the prem- 
ises in controversy and taken by the defendants. By amend- 
ments, it was charged that the taking by defendants was by 
force, wrongful, willful, and oppressive. Punitory damages 
were asked. 

The defendants pleaded misjoinder of actions; not guilty; 
and, by amendment, that defendants had abandoned the land 
and all claim thereto; accord and satisfaction, Xe. 

In the testimony it appeared that J. W. Bradshaw, one of 
the defendants, had sold the land to one Thomas Teason on 
credit. Teason went into possession, built a house, and 
cleared and put twelve acres of the land in cultivation. The 
rent of the land was worth $8 per acre. January 50, 1874, 
Teason conveyed the land to plaintiff by a title bond, Bu- 
chanan paying $50 cash and giving his note for the remain- 
der. Buchanan took possession of the house, and had some 
articles of personal property there of value of $15. He kept 
the key, but did not live in the house. 

February 10, 1874, J. W. Bradshaw and Albert Bradshaw 
took possession of the house, and obtained entrance by bor- 
rowing a key from a neighbor. Before taking possession, 
Bradshaw had been told by Teason that he was unable to pay 
for the land. Teason told Bradshaw to take back the land, 
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Bradshaw did not know of Teason’s sale to Buchanan, when 
defendants took possession of the land. When Bradshaw 
learned of Buchanan’s claim, he said he (Bradshaw) “ would 
do what was right.” In the same conversation, Buchanan 
said: “THe would have nothing more to do with the land.” 
Part of the personal property was returned to Buchanan. 

Buchanan had sued in forcible entry and detainer, and re- 
covered judgment for the place; but an appeal had been 
taken. Teason also had brought a suit for possession. 

The court charged the jury at great length, and submitted 
the question of vindictive damages. 

The jury found for plaintiff $60 actual and $75 exemplary 
damages, upon which judgment was rendered. 

Defendants appealed. 


N. G. Bagley and J. H. Jones, for appellant, cited Jennings 
v. DeCordova, 20 Tex., 508; Fowler v. Allred, 24 Tex:, 184; 
Kohlhass v. Linney, 26 Tex., 332; Garner r. McGowen, 2 
Tex., 490; Austin v. Talk, 26 Tex., 130; Andrews rv. Mar- 
shall, 26 Tex., 216; Blankenship v. Douglas, 26 Tex., 228; 
Love v. Wyatt, 19 Tex., 316; Grimes v. Hobson, 46 Tex., 
416; Dangerfield v. Paschal, 20 Tex., 537; Hughes v. Lane, 
6 Tex., 291; Linthicum v. March, 37 Tex., 350. 


Martin Casey, for appellee.—This case is to be determined 
upon the law relating to a wrongful act, where the actor at 
the time was ignorant that he was invading the rights of 
others, but when informed of those rights refuses to restore 
the fruits of the wrongful acts, and wantonly and fraudu- 
lently retains possession of his wrongful acquisition, and ap- 
propriates it to his own use until compelled by law to make 
restitution. 

In reply to the second assignment, and to all the others of 
a kindred nature, the plaintiff assumes this:’ Whenever the 
person who first acted with propriety under authority or 
license given by law, or by one having a right to give it, 
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abuses the authority or license, he becomes a trespasser ab 
initio. (2 Bouv. Law Dict., title TResvasser ab initio; 9 Ba- 
con Abr., Bouv. ed. 1846, pp. 448, 449, and cases cited; 8 
Coke, 146; 5 Taunt., 198; 7 Ad. & E., 176; 11 M. & W. 
Exch., 740; Hopkins v. Hopkins, 10 Johns., 372; Barrett v. 
Lightfoot, 1 Monr., 242.) 

If a person enters a dwelling-house by permission, and 
continues there after he has been requested to leave it, he 
becomes a trespasser ab initio. (Adams v. Freeman, 12 
Johns., 408.) Buchanan demanded possession. 

An inspection of the plaintiff’s petition and amendments 
will show it to be an action to recover damages for forcibly 
and fraudulently trespassing on the plaintiff’s home and prop- 
erty, and not an action to try title to land. 


Moors, Cuter Justice.—This judgment must unquestion- 
ably be reversed. There is no evidence whatever in the state- 
ment of facts calling for a charge by the court on the subject 
of vindictive or punitory damages, or to warrant the verdict 
of the jury for this character of damages. There is no evi- 
dence tending to show that appellants were actuated by malice 
in taking and holding the house and land, as alleged by ap- 
pellee, or that they did so wantonly, or with the intent to vex, 
harass, injure, or oppress him. On the contrary, the evidence 
strongly tends to show that they were actuated by no such 
motive. If they were, they seemed to have exhibited no out- 
ward manifestations of such feelings. 

To sustain the verdict in this case would, in effect, be to 
hold that the jury may infer malice whenever there is evi- 
dence warranting a verdict for the plaintiff in an action of 
trespass quare clausam fregit. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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P. P. Ratns v. Levi Smmpson Et AL. 


. LIABILITY OF OFFICERS.—Judicial officers are not liable to personal 


actions for official acts within their jurisdiction. 


. SAME.—This exemption extends not only to negligent, but to willful 


and malicious acts. 


. MINISTERIAL OFFICERS.—Judicial officers may be liable for their 


acts or refusal to act in regard to duties which are ministerial, and 
which duties are imposed upon them. 


. SAME.—Where the law prescribes and defines the duties to be per- 


formed with such precision and certainty as to leave nothing to the 
exercise of discretion or judgment, the act is ministerial; but where 
the act to be done involves the exercise of discretion or judgment, 
it is not to be deemed ministerial. 


. SAME.—Ministerial acts may be defined by adopting the rules allow- 


ing the writ of mandamus. 


. JUDICIAL ACT.—By section 20 of article 5 of the Constitution of 


1869, the justices of the peace of the county constituted a court hav- 
ing the same jurisdiction formerly exercised by the Commissioners’ 
and Police Courts, which constituted the County Court for county 
business ; and by section 9 the district clerk was ex-officio clerk of 
the Police or County Court. By act of 13th Legislature, section 32, 
page 147, this County Court had the jurisdiction both to require of 
the sheriff as collector a new bond, and also to approve it. 


. SAME—APPROVING BOND.—The approval of a sheriff’s bond is a 


judicial act. 


. MEMBERS OF COUNTY CoURT.—The members of the County Court, 


as constituted under the Constitution of 1869, were not liable per- 
sonally in a civil action, at suit of the sheriff, for having wrongfully 
and maliciously rejected his official bond. 


ON MOTION FOR REHEARING. 


. PLEADING.—That said justices of the peace failed to turn over the tax 


roll, regarded as inducement to the main charge, and as basis for dam- 
ages in the action against them for refusing to approve the bond. 


. PLEADINGS—T'AX ROLLS.—There having been no allegation that 


the consolidated tax roll required by the statute had been made out, 
it did not appear that the court was in default in not delivering such 
tax roll to the sheriff. The separate assessments by each justice 
were not required to be handed to the sheriff. 


3. MANDAMUS—RETIRING OFFICERS.—A writ of mandamus against 





the County Court requiring that the tax roll be delivered to the tax 
collector, is abated by the going out of office of the members of the 
court, as against such retiring officers, 
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AppraL from Rains. Tried below before the Hon. Green 
J. Clark 


J. J. Hill, for appellant.—This suit wae brought by P. P. 
Rains, ex-sheriff of Rains county, May 22, 1876, against Levi 
Simpson, Eli P. Magee, and John McMahan, ex-justices of 
the peace and tax assessors of Rains county, for failing and 
refusing to turn over and deliver to him the tax rolls of said 
county, and for combining and confederating together to de- 
prive him of the emoluments of his office, and maliciously 
combining and confederating together to injure him in his 
reputation, and to defeat him for reélection to the office of 
sheriff of said county. 

The defendants demurred generally and specifically. 

April 10, 1878, the court sustained the general demurrer; 
to which plaintiff excepted and gave notice of an appeal. 

The only error assigned is that the court erred in sustain- 
ing the demurrer of the defendants. 

The plaintiff, in his petition and amended petition, presented 
a good cause of action. (Gen. Laws of 1873, p. 124; Sedg. 
on Meas. of Dam., ch. 21; Shear. & Red. on Neg., ch. 9; 
Calder rv. Halket, 2 Benn. & H. Lead. Crim. Cas., 308, and 
note on 325; Shaw v. Brown, 41 Tex., 446; Crepps v. Durden, 
1 Smith’s Lead. Cas., 800.) 


L. D. King, for appellees. 

I. The petition does not disclose a good cause of action, 
and is subject to a general demutrer. 

This suit was brought by appellant against the appellees, 
who composed the County Court of Rains county, because 
they, as a court, required appellant to give a new bond, and 
also for refusing to approve said bond when tendered them. 
In March, 1876, appellant procured a peremptory mandamus 
from the District Court of Rains county, compelling said 
County Court to approve the said new bond and to turn 
over the tax rolls. (Salinas v. Wright, 1] Tex., 577; Lips- 
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comb v. Bryan, 22 Tex., 609; Sneed v. Moodie, 24 Tex., 159; 
Whitlock v. Castro, 22 Tex., 111; Robinson v. Peyton, 4 
Tex., 276; Pryor v. Moore, 8 Tex., 252.) 

II. Public officers who are required by law to act in cer- 
tain cases according to their judgment or opinion, and acting 
under oath and subject to a penalty for neglect, are not liable 
for mistakes of judgment or want of skill, they having juris- 
diction of the subject-matter. (Paschal’s Dig., art. 7681; 
McDowell v. Van Duesen, 12 Johns., 356; Jenkins v. Wal- 
dron, 11 Johns., 114; Vanderheyden v. Young, 11 Johns., 
150; Cunningham rv. Bucklin, 8 Cow.,178; Wilson v. Mayor 
of New York, 1 Denio, 596; Horton v. Auchmoody, 7 Wend., 
200; Harmond v. Brotherson, 1 Denio, 537.) 


Bonner, Associate Justice.—The appellant and plaintiff 
below, P. P. Rains, as former sheriff of Rains county and 
ex-officio collector of taxes, sued the defendants, Levi Simp- 
son and others, as former justices of the peace and ex-officio 
County Court of said county, for an alleged wrongful and 
malicious refusal to approve a new bond which they had re- 
quired of him as such collector, and which had been tendered 
by him for approval, and had been rejected by them by order 
entered upon the minutes in open court, to his actual dam- 
ages, in the loss of commissions, $1,000, and for exemplary 
damages. 

On the trial the exceptions of the defendants were sustained 
and the cause dismissed, from which judgment this appeal is 
presented. 

There were both general and special exceptions, but as the 
record does not show affirmatively any separate action of the 
court on the latter, we will consider the general exceptions 
only, which present the case of the plaintiff in its strongest 
aspect. The question, then, for our determination is this: 
Were the members of the County Court liable, personally, 
in a civil action, at the suit of the sheriff, for having wrong- 
fully and maliciously rejected his official bond ? 

32 
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This question is one of first impression in this court, and 
we have endeavored to give it due consideration, both ‘in 
the light of authority and upon principles of sound public 
policy. 

We find for our guidance decisions of the highest courts of 
last resort. In the case of Yates v. Lansing, 5 Johns., 282, 
the question of the personal liability of judicial officers for 
official acts was most elaborately considered by Chief Justice 
Kent, and it was shown that, from the time of the Year- 
books, it was a settled principle and the very foundation of 
all well-ordered jurisprudence that every judge, whether of 
a higher or a lower court, in the exercise of the jurisdiction 
conferred on him by law, had the right to decide according 
to his own free and unembarrassed convictions, uninfluenced 
by any apprehension of private prosecution. 

The learned chief justice considered this as a sacred prin- 
ciple which had a deep root in the common law, and said 
that «No man can foresee the disastrous consequences of a 
precedent in favor of such suit. Whenever we subject the 
established courts of the land to the degradation of a private 
prosecution, we subdue their independence and destroy their 
authority. Instead of being venerable before the public, they 
become contemptible ; and we thereby embolden the licen- 
tious to trample upon everything sacred in society, and to 
overturn those institutions which have hitherto been deemed 
the best guardians of civil liberty.” (Id.,299.) This case, 
after full argument, was affirmed by the Court of Errors of 
New York. (9 Johns., 395.) 

The principles upon which these decisions rest lie at the 
very foundation of all good government, — “the greatest 
good to the greatest number.” As has been well said in this 
connection by an eminent judge, “In the imperfection of 
human nature it is better that an individual should occasion- 
ally suffer a wrong, than the course of justice should be im- 
peded and fettered by constant and perpetual restraint and 
apprehension on the part of those who are to administer it.” 























1878.] Rarns v. SrMpson. 





Opinion of the court. 





(Lord Tenterden, Ch. J., in Garnett v. Fer rand, 6 B. & C., 


cited in Cooley on Tax., 552, note 1. 
e > >] 


This privilege is not intended so much for the protection 
of the judge as an individual, as for the protection of society, 
by preventing the scandal and embarrassment which would 
follow should the judicial department, which represents one 
of the most sensitive and vital parts of sovereignty, be sub- 
jected to the separate prosecutions of private parties. Asa 
delegated part of this sovereignty, the actions of the judiciary 
represent and affect the public; and if there is in the judge 
presiding such a departure from that true dignity and spot- 
less purity which should characterize the high trust and con- 
fidence reposed, he is subject to be arraigned, punished, and 
removed from office by indictment or impeachment, at the 
suit of that power from which he derives his authority. As 
in many other cases by the common law, the private injury 
is merged into the public wrong, and by our laws protection 
is intended to be given to society, and indirectly to the indi- 
vidual, by the removal from office and punishment of the 
offender. (Const. 1869, art. 5, sec. 10; 2d Sess. 14th Leg., 
48.) 

From the very necessity of the case, this immunity from 
private liability extends not only to negligent, but willful and 
malicious judicial acts. As said by Chief Justice Shaw in 
Pratt v. Gardner, 2 Cush., 69: “If an action might be brought 
against the judge by a party feeling himself aggrieved, the 
judge would be compelled to put in issue facts in which he 
has no interest, and the case must be tried before some other 
judge, who in his turn might be held amenable to the los- 
ing party, and so on indefinitely. If it be said that it may 
be conceded that the action will not lie unless in a case 
where a judge has acted partially or corruptly, the answer 1s, 
that the losing party may always aver that the judge has 
acted partially or corruptly, and may offer testimony of by- 
standers or others to prove it; and these proofs are addressed 
to the court and jury, Before whom the judge is called to 
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defend himself, and the result is made to depend not upon 
his own original conviction, (the conclusion of his own mind 
in the decision of the original case,) as by the theory of juris- 
prudence it ought to do, but upon the conclusion of other 
minds, under the influence of other and different circum- 
stances.” 

To the same effect is Weaver v. Devendorf, 3 Denio, 117, 
in which it is said, by Beardsley, J.: “But I prefer to place 
the decision on the broad ground that no public officer is 
responsible in a civil suit for a judicial determination, how 
ever erroneous it may be, and however malicious the motive 
which prompted it. Such acts, when corrupt, may be pun- 
ished criminally, but the law will not allow malice and cor- 
ruption to be charged in a civil suit against such an officer 
for what he does in the performance of a judicial duty. The 
rule extends to judges from the highest to the lowest; to 
jurors, and to all public officers, whatever name they may 
bear, in the exercise of judicial power.” 

That able jurist, Judge Cooley, in a valuable contribution 
on this subject in 3 Southern Law Review, (N. 8.,) 547, says: 
“But our own view is, that the doctrine that a public offi- 
cer, acting within the limits of his jurisdiction in the dis- 
charge of a discretionary duty, can be held liable upon an 
assumption that he has acted willfully or maliciously, is an 
exceedingly unsatisfactory and dangerous one; and that those 
decisions are safest and most consonant to public policy which 
deny it altogether. Motives are not always readily justified 
to the public, even in cases where they have been purest; and 
the safe rule for the public is that which protects its officers 

acting fearlessly, so long as they keep within the limits of 

eir legal discretion ;””—citing in note 26 Sage v. Lanrain, 19 
wlich., 137; Cooley on Tax., 552. .To the same effect are 
Shear. & Red. on Neg., 157; Wilson v. The Mayor, &c., 1 
Denio, 597. 

It remains but to inquire whether the alleged wrongful 
and malicious act on the part of the County Court was such 
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a judicial act as would protect from liability at the suit of a 
private party. 

By section 20 of article 5 of the Constitution of 1869, then in 
force, the justices of the peace of the county constituted a court, 
having the same jurisdiction formerly exercised by the Com- 
missioners’ Court and Police Court, which constituted the 
County Court for county business; and by section 9 thie dis- 
trict clerk was ex officio clerk of the Police or County Court. 
By act of the 13th Legislature, 147, sec. 32, this County Court 
had the jurisdiction both to require of the sheriff, as collector, 
a new bond, and alsoto approve or reject it. 

The application of the principle of immunity from private 
suit has been a source of difficulty, the practical solution of 
which depends upon whether the given act was ministerial or 
judicial. As a general rule, in the former case the action 
will, and in the latter it will not, be sustained. 

The distinction between the two is thus defined: « Where 
the law prescribes and defines the duties to be performed with 
such precision and certainty as to leave nothing to the exer- 
cise of discretion or judgment, the act is ministerial; but 
where the act to be done involves the exercise of discretion 
or judgment, it is not to be deemed merely ministerial.” 
(Commissioner v. Smith, 5 Tex., 471; Arberry v. Beavers, 6 
Tex., 467.) 

Perhaps as safe criterion as any other, to ascertain whether 
a private suit would or would not lie, is to adopt the rule which 
roverns in cases in which a mandamus would or would not be 


granted. 


ce 


-~ 


Mr. High, in his work upon Extraordinary Legal Reme- 
dies, says: “ But the most important principle to be observed 
in the exercise of the jurisdiction by mandamus, and one 
which lies at the very foundation of the entire system of rules 
and principles regulating the use of this extraordinary rem- 
edy, is that which fixes the distinction between duties of a 
peremptory or mandatory nature and those which are discre- 
tionary in their character, involving the exercise of some 
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degree of judgment on the part of the officer or body against 
whom the mandamus is sought. This distinction may be said 
to be the key to the extended system of rules and precedents 
forming the law of mandamus.” (Sec. 24.) 

“Thus, where it is made the duty of a clerk of a court to 
approve the bonds of all county officers, the act of approval 
is considered so far judicial in its nature that mandamus will 
not lie to control the judgment of the clerk as to the approval 
of the bond presented.” (Sec. 46.) 

“And where the court has passed upon and adjudicated the 
question of the sufficiency of the bond in a judicial proceed- 
ing, mandamus will not lie.” (Sec. 164.) 

«And where certain town officers are intrusted by law with 
the power of approving the sufficiency of sureties upon the 
bonds of town constables and of fixing the amount of the 
bonds, they will, not be required by mandamus to approve a 
particular bond tendered.” (See. 326.) 

The action, then, of the County Court being a judicial act 
in the exercise of the jurisdiction conferred by statute, the 
exceptions of the defendants were properly sustained, and 
the judgment below is accordingly affirmed. 


AFFIRMED, 


On Morron ror REHEARING. 


J. J. Hill, for motion for rehearing.—The gravamen of the 
plaintiff's complaint is not, as indicated by the court in its 
opinion, that the defendants refused to approve of his bond, 
but that the defendants refused to turn over to him the tax 
rolls of Rains county for the year 1875. This complaint is 
distinctly made in every pleading filed by the plaintiff; in 
the petition, in the replication, in the amended petition. It 
is presented in two phases: First, that it was the duty of the 
defendants to have turned over said rolls on or before the 1st 
of June, 1875; second, it was the duty of the defendants to 
have turned over the said rolls in obedience to the peremp- 
tory mandamus granted. And I might add, third, it was 
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the duty of the defendants all the time, from the 1st of June, 
1875, to the 1st of October, 1875, to have turned over said 
rolls; for during all this time there was not a pretext of 
excuse for not turning over said rolls. 

The complaint we make is that this court has not passed 
upon the most material part of our case. The opinion of this 
court on its face appears to be correct, but the case made by 
the plaintiff in the court below by his pleadings, and exhib- 
ited to this court by the transcript of the record, has not been 
decided by this court. The approval of an official bond in- 
volves much more official discretion than the turning over 
the tax rolls. 

This court seems to have fallen into two errors— 

1. It overlooked the fact that it was the duty of the de- 
fendants to have turned over the said rolls by the Ist of June, 
1875, and that there was no complaint made against the 
sheriff until October 1, 1875; that during this time there was 
not the pretext of an excuse on the part of the defendants; 
that the sheriff, all this time, was in the full discharge of all 
the functions of his office; that no new bond was required 
of him until October 1, 1875. T repeat that all these four 
months the court failed to note that a plain duty was incum- 
bent on the defendants to turn over said rolls. 

2. The court seems to be of the opinion that the requiring 
of the plaintiff to give a new bond suspended him in the dis- 
charge of the functions of his office. The court could not 


fall into a graver error affecting this case. The requiring 
the plaintiff to give a new bond by the County Court did not 
suspend him. The County Court could not suspend him. 
The district judge alone could suspend him. (Gen. Laws of, 
1874, p. 98.) The County Court could remove the sheriff)! 
(Gen. Laws of 1874, p. 93.) That court—or, rather, body, 
for it was not a court, as we shall presently see—could declare 


his office vacant, but only«n one contingency, and that spe- 
cified in the act above referred to. That body, (the County 
Court,) when any of the sureties were non-residents of the 
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county, could require the sheriff to give a new bond; and in 
ease he failed within twenty days to give the new bond, they 
could, and it was made their duty to, declare his office vacant. 
(Gen. Laws of 1874, p. 93.) 

Plaintiff’s petition shows that he was the sheriff of Rains 
county from 1872 until April, 1876. As such he was cer- 
tainly entitled to the tax rolls. If he had not given suflicient 
bonds, any citizen could make complaint against him, under 
the act of 1874, (Gen. Laws, p. 98,) and the district judge 
could suspend or remove him. This statute was supposed to 
afford ample security to the public and to the county. The 
County Court had no power in the premises outside of that 
in the act of April 14, 1874. (Gen. Laws, p. 93.) It would 
have been a most unfortunate state of things, indeed, if the 
County Court, under the Constitution of 1869, had the power 
at pleasure to suspend the sheriff. 

The County Court, under the Constitution of 1869, was 
not a court, in the legal sense of the term. (Const. of 1869, 
art. 5, sec. 20; 2 Paschal’s Dig., arts. 6112-6121.) Their 
orders were not judgments. The approval of a claim and 
order that it be paid was not a judgment. It only amounted 
to a contract. (Dill. on Mun. Corp.) 

The most of the acts of the said * court” were mere min- 
isterial acts. Certainly all of their acts in regard to the 
assessment of the taxes were ministerial acts. ‘The County 
Court was the mere agent of the county, with functions of a 
mixed character,—quasi-political and quasi-judicial in some 
instances. It certainly ranked very low as a court. 

It was the duty of the defendants to have turned over to 
the plaintiff the tax rolls of Rains county for the year 1875 
on or before the Ist of June, 1875. The defendants did not 
have the pretext of an excuse for not turning over said rolls 
before the 1st of October, 1875. The sheriff was entitled to 
the said rolls even though he was required to give a new 
bond. It became the imperative duty of the defendants to 
turn over said rolls when a peremptory mandamus was 
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granted against them. The above presents the principal 
propositions applicable to the case before. the court, and 
could have very properly been laid down under appellant’s 
assignment of error. The plaintiff’s case, presented in its 
abstract form, can be stated thus: A duty was incumbent on 
the defendants. The plaintiff was interested in its perform- 
ance. The defendants failed to discharge it, to the damage 
of the plaintiff $1,000. Or it might be stated thus: A duty 
in which the plaintiff was interested devolved on the defend- 
ants. The defendants failed to discharge that duty, to the 
damage of the plaintiff. 

But it may be urged that it is a conclusion of law that it 
was the duty of the defendants to have turned over said rolls. 
In reply to this, we answer, the demurrer admits that it was 
their duty as charged; but lest we are not correct in this 
position, the duties of the defendants in this respect, it may be, 
being a matter of law, we now here maintain that this court 
will take judicial notice that it was the duty of the defend- 
ants, under the tax laws then in foree, and under the instruc- 
tions of the comptroller, which was law to the assessors and 
collectors of taxes, and law to the defendants in the matter 
of turning over their rolls, to have turned over to the plain- 
tiff the said rolls on or before the Ist of June. The Consti- 
tution of 1869, as well as all of our Constitutions, provides 
that the comptroller “shall give instructions to the assessors 
and collectors of taxes.” The plaintiff charges that it was 
the duty of the defendants to have turned over the said rolls 
for 1875 by June 1, 1875. Proof that such were the instrue- 
tions of the comptroller would have sustained this allegation, 
(Allbright v. The Governor, 25 Tex., 687.) The taxes of 
1875 were collected under the tax law of 1873. (Gen. Laws, 
p. 124.) While this act does not provide when the tax rolls 
shall be turned over, yet the instructions of the comptroller 
framed under it did require them to be turned over by the 
Ist of June. The instructions of the comptroller in this re- 
spect conformed to the act of 1870. Whether this act was 
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wholly repealed by the act of 1873, Iam not clear; but be 
that as it may, the uniform instructions of the comptroller 
to the assessors and collectors of taxes were that the tax rolls 
of each year should be delivered to the sheriff on or before 
the Ist of June of each year. These instructions were obliga- 
tory on the defendants; hence a duty, and evidently a min- 
isterial duty. 

Can it be possible that a duty devolving on an inferior 
officer, by reason of instructions from his superior officer, 
could be other than a ministerial duty? The primitive idea 
of a ministerial duty is that it is an obligation imposed by a 
superior. This court have laid down, in their opinion in this 
case, as a general principle, that an officer is responsible at 
the suit of an individual only for ministerial acts—only for 
breaches of ministerial duty. While this rule is narrower 
than is warranted by the weight of authority, yet I am will- 
ing to adopt it in determining the responsibility of the de- 
fendants in this suit. The question, then, is, what is a minis- 
terial duty? Iwill accept the definition adopted by the court 
in this case: “ Where the law prescribes and defines the duty 
to be performed with such precision and certainty as to leave 
nothing to the exercise of the discretion or judgment, the act 
is ministerial; but where the act to be done involves the 
exercise of discretion or judgment in determining whether 
the duty exists, it is not to be deemed merely ministerial.” 
Applying this definition to our case, did not the law prescribe 
and define the duty of the defendants in regard to turning 
over the said tax with such certainty and precision? The 
comptroller had instructed them to turn over the said rolls 
by the 1st of June. This was law to the defendants. Had 
they any discretion? Was not this duty within the meaning 
of a ministerial duty as defined by High? (igh on Man., 
sec. 80.) Was it attended with any degree of official disere- 
tion? Was the turning over the said rolls a judicial act? Did 
it require any order entered on the minutes of their court to 
turn them over? Or if it did, was the turning over the said 
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rolls a question to be determined by them? Could they de- 
liberate whether or not it was their duty to turn over said 
rolls? Did it require them to exercise the functions of a court 
to turn over the said rolls? Could not they have been com- 
pelled by mandamus to have turned over said rolls? And, 
perhaps, whether mandamus would lie, is the proper test 
whether this was a ministerial duty. Can there be any doubt 
as to mandamus lying? Mandamus will lie to compel Com- 
missioners’ Courts to levy taxes. It will lie to compel proper 
officer of county to assess the taxes. It will lie to compel 
proper officer to collect them. The levy, the assessment, and 
the collection of taxes involve the whole subject-matter of 
taxation. Is it possible that mandamus will reach all these 
and not reach a minor detail, such as turning over the tax 
rolls? I deem it unnecessary to refer to the numerous cases 
to be found scattered through the reports, where mandamus 
has been granted to inferior courts or bodies exercising func- 
tions similar to our County Court under the Constitutions of 
1869. 

“In some of the States,” says Mr. Iligh, sec. 252, **the 
auditing and the payment of claims for public services ren- 
dered to a county are made the duty of inferior courts, such 
as County Courts, and in such cases the same rule applies, and 
the duty may be enforced by mandamus.” (See the author- 
ities referred to by the author; also, The People v. The Su- 
pervisors of New York, 32 N. Y.,473; People v. Supervisors, 
10 Wend., 563; 19 Johns., 272; 5 Cush., 292.) Inferior 
courts may be compelled by mandamus to approve an official 
bond. (High on Ex. Legal Rem., sec. 231.) “The approval 
or rejection of the bond,” says the author just referred to, 


“in such a case, though coupled, it is true, with some degree 
of discretion, is held to be essentially a ministerial act, and, 


as such, mandamus will lie to compel its performance.” The 
author refers to a number of cases in support of this prppo- 
sition. (41 Mo.,221; 8. C., 545; 44 Mo., 230; 43 Ala., 568; 
43 Mo., 117.) The paragraph quoted is certainly more in 
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point than section 46, quoted by the court; and more in 
point, perhaps, than section 164,—at least supported by legal 
authority; and more in consonance with the spirit of the age 
and the increased necessity for mandamus. 

The court in its opinion only considered this one question: 
«Were the members of the County Court liable personally 
in a civil action, at the suit of the sheriff, for having wrong- 
fully and maliciously rejected his official bond?” The court 
concludes that they were not, and in support of this conclu- 
sion refers to a number of authorities. I feel confident that 
a more critical and extended examination by the court of the 
authorities on this point will satisfy the court that the judicial 
privilege does not extend to the County Court, acting as the 


€ 





Police Court of the county, in such a matter as we complain 
of. “An additional qualification,” say Shearman & Redfield 
on Negligence, 160, “is attached to the rule of judicial priv- 
ilege, as applied to inferior magistrates, which does not apply 
to judges of a court of record, and that is, that the act com- 
plained of, though judicial and within the jurisdiction of the 
officer, must have been done honestly and in good faith.” See 
the great number of cases referred to by the authors, in which 
justices of the peace have been held responsible in a civil 
suit. The court in its opinion in this case have not drawn 
the distinction between courts of record and of general juris- 
diction and inferior courts. 

The first case referred to by the court, and quoted from 
at length by the court, (Yates v. Lansing, 5 Johns., 282,) was a 
suit against a chancellor by a party committed for a contempt. 
The rule has been, upon the authority of Lord Coke, that 
since the Year-books such a suit could not be maintained. 
But in this very case the court says: “A superior court of 
general jurisdiction is not liable to answer personally for acts 
done by them in a judicial capacity; as, for errors of judg- 
ment.” The next case referred to by the court, (Pratt v. 
Gardner, 2 Cush., 62,) was, it is true, a suit against a justice 
of the peace, but he was sought to be held responsible for 
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a purely judicial act, and though malice was charged the court 
excluded it from their consideration of the case. 

The acts complained of, to say the most of them, were 
only quasi-judicial acts. They certainly partook more of a 
ministerial than of a judicial character. 

The District Court of Rains county by a peremptory man- 
damus commanded the defendants to turn over and deliver to 
the plaintiff the tax rolls of Rains county for the year 1875. 
The court has wholly overlooked this in its opinion. If there 
was any discussion before, there was certainly none after this 
writ was granted. No matter how erroneous it might have 
been, it was not a nullity. It was binding on the parties 
until set aside by some direct proceeding. The said manda- 
mus further commanded the defendants to approve the plain- 
tiff’s bond. This may have been error, but it was not void. 
It was obligatory on the defendants until set aside. This 
court cannot question its validity in this suit. 

This case presents a’new question to this court. It has 
been decided without the aid of counsel. The court, from 
necessity, pressed with business as it is, could only give ita 
hasty investigation. 

This court have failed to mark the distinction recognized 
by all the authorities between superior and inferior courts. 
The court have laid down the rule correctly as applicable to 
superior courts, and applied it to an inferior court, or, rather, 
to a body scarcely recognized as a court. The only decision 
I have been able to find in our reports touching the ques- 
tion (Bumpus v. Fisher, 21 Tex., 561) recognizes this distine- 
tion. Roberts, Ch. J., in delivering the opinion in this case, 
says: “All courts are and should be responsible for mali- 
cious acts, corruption, and oppression; the superior, by im- 
peachment of the judges; the inferior, by indictment and 
civil suits before the superior courts.” In this case the jus- 
tice who was sued was held not responsible, because the act 
complained of was in his jurisdiction, and want of jurisdic- 
tion was the foundation of the charge. 
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In Bradley v. Fisher, 13 Wall., 342, where one of the jus- 
tices of the Supreme Court of the District of Columbia was 
sued for disbarring an attorney, the distinction between su- 
perior and inferior courts is recognized. It is also worthy of 
note that Justices Davis and Clifford held in that case that 
judges of superior and general authority, when they exceeded 
their jurisdiction and acted corruptly, were liable in a civil 
suit. 

I earnestly ask the court to grant a rehearing in this case. 
I feel confident that it will be more satisfactory to the court 
for them to examine more at length the authorities. 





Bonner, Associate Justice.—The rehearing in this case 
is sought, for the reason, substantially, that the court in the 
former investigation overlooked the alleged material issue 
presented by the pleadings, the liability of the defendants, 
not in their collective capacity as a County Court, but as indi- 
vidual justices of the peace, for failure to turn over by the 
Ist of June, 1875, the tax rolls for that year; and in this 
connection for failure to obey the peremptory mandamus 
from the District Court requiring them to turn over said 
rolls and to approve the new bond required of plaintiff. 

In the examination of the record in this case, when the 
same was first before the court, we were of opinion that the 
gravamen of plaintiff’s cause of action was the alleged wrong- 
ful and malicious refusal by the defendants, as a County Court, 
to approve the new bond required of plaintiff as collector of 
taxes; that the allegations as to defendants having been jus- 
tices of the peace, and having failed to turn over the tax rolls, 
were mere matters of inducement and as a basis for actual 
damages. A careful reéxamination of the record, in view of 
this motion, confirms us in the opinion first entertained. The 
whole theory and presentation of the case by both parties, 
as we understood it, supported this view. Certainly neither 
under the statute nor the instructions of the comptroller 
had the individual justices of the peace authority to turn 





















Lire Insurance Co. v. Ray. 





Syllabus. 





over to the plaintiff their separate rolls as assessors. It is 
not alleged that the consolidated roll required to be made 
had ever been prepared or was ready for delivery. No defi- 
nite time was fixed by law when the same must have been 
delivered. 

By the act of 1873 (Laws 13th Leg., 147) the plaintiff was 
suspended from office as collector of taxes, by the order of 
the County Court requiring the new bond, until the same 
was given and approved. The subsequent act of 1874 (14th 
Leg., 98) was, by its express terms, cumulative. 

According to the allegations in the petition, the peremp- 
tory writ of mandamus did not issue until about ten days 
before defendants went out of office, and it is not shown 
when it was served, whether before or after. It further ap- 
pears from the record that an appeal had been taken by the 
defendants from the judgment granting the writ. 

As to the defendants themselves, whatever might be the 
rule as to their successors, the writ abated with their retire- 
ment from office, as they had no longer any control over the 
assessment rolls. (United States v. Boutwell, 17 Wall., 604.) 

Upon the main question before considered, we see no 
reason why we should not adhere to our former opinion. 


MOTION OVERRULED. 





Tne PIEDMONT AND ARLINGTON Lire INsuRANCE Co. v. TRESY 
Ray ET AL. 


1. JURISDICTION—PLEADING.—Where it appears from the face of the 

petition that the subject-matter of the suit is not within the juris- 
diction of the District Court, the defect may be reached by general 
demurrer; but where the court has jurisdiction of the subject-mat- 
ter, but defendant is entitled to be sued in some other county, the 
defendant must plead to the jurisdiction or specially except to the 
petition, or the objection is held as waived. 
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2. WAIVER — ANSWER TO THE MERITS. — The personal privilege of 
being sued in some other county is waived by answer to the merits. 

8. EVIDENCE—PRACTICE.—ObDjections to the introduction of testimony 
not made in the court below, will not be heard in the appellate court. 

4, PAYMENT BY PRAFT.—Payment of a premium on a life insurance 
policy by a draft received by the agent of the insurance company, 
and which draft was paid, was a valid payment, although the rules 
of the insurance company forbade agents taking drafts in payments. 

5. ATTORNEY’S FEES IN SUITS AGAINST INSURANCE COMPANIES. — 
In a suit on a policy upon the death of the assured, prior to the act 
of the Legislature (Acts of 14th Leg., p. 200, sec. 9) allowing reason- 
able attorney’s fees for the prosecution of cases against insurance 
companies, it was error to allow as part of damages attorney’s fees 
to plaintiff. 

6. RETROSPECTIVE LAWS.—Statutes are held to operate prospectively, 
unless a contrary construction is evidently required by their plain 
and unequivocal language. 

7. CONSTRUCTION OF STATUTE.—"*The several insurance companies, and 
those incorporated out of this State, in all cases where a loss occurs, 
and when they refuse to pay within the time specified in the policy, 
shall be liable to pay the holder of said policy, in addition to the 
loss, not more than twelve per cent. on the liability of said company 
for said loss; also all reasonable attorney’s fees for the prosecution 
of the case against said company:”’’ (Act of 14th Leg., p. 200.) 
Held, To apply to future losses. 

8. SAME—CONSTITUTIONAL LAW.—Suggested that said act, applied to 
policies existing at the passage of the act, and even to future losses, 
would be violative of the obligation of the contract, and of the pro- 
hibition in the State Constitution against retrospective laws. 

9. SUIT BY INFANTS.—In a suit by an infant by next friend, or oth- 
erwise than by regular guardian, if objection be made, a special 
guardian must be appointed, who must take the oath and give the 
prescribed bond; and for want of such appointment a judgment 
will be reversed. 

10. PARTIES.—An insurance policy payable to the widow of the assured, 
half for herself and half for use of her children, construed to be 
collectible at suit of widow. The children are not necessary parties. 

11. PRACTICE IN SUPREME CoURT.—For excess in recovery for attor- 
ney’s fees, and in the judgment omitting to state that one-half the 
recovery was for use of the children of plaintiff, the court, on error, 
will reverse and reform. 


Error from Rusk. Tried below before the Hon. R, 8. 
Walker. 
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On the 14th of October, 1874, Tresy Ray, for herself and as 
next friend of her children, brought suit against the Pied- 
mont and Arlington Life Insurance Company on a policy of 
insurance issued by it to G. A. Ray, the husband and father 
of plaintiffs, for $2,500 in gold, for the benefit of plaintiffs. 
On the 6th of November, 1874, defendant filed for answer 
general demurrer and special exceptions, general issue and 
special answer, in which it substantially states that plaintiff 
never complied with the terms of the policy, but failed to pay 
the first premium until G. A. Ray was in extremis, and then 
paid the premium fraudulently, concealing the condition of 
Ray from the company, and it tendered back the premium 
paid in court. On the 18th of January, 1877, defendant filed 
amended answer, pleading, to the jurisdiction of the court, 
that the court could not entertain the suit because the defend- 
ant did not reside in and had no agent in Rusk county, but 
was domiciled in Richniond, Va. In special plea, it alleged 
that G. A. Ray was never insured by defendant; that Ray 
made application for insurance, and the application was grant- 
ed on condition that he would pay the first premium; that 
Ray refused to pay the premium; that the premium was 
never paid till Ray had died, and the defendant was igno- 
rant of Ray’s death when the premium was paid; alleging 
fraud, &c., and that defendant offered to return the premiam 
as soon as it was ascertained that Ray had died. 

On the 19th of January, 1877, plaintiff moved to strike 
out the plea to the jurisdiction of the court, because filed 
after plea to the merits of the petition, and because not filed 
in due order of pleading. 

On the 19th of January, 1877, plaintiff filed amended peti- 
tion, alleging that it is not true, as alleged by defendant in 
its answer, that G. A. Ray did not pay the first premium for 
the policy sued on; but averring that Ray had paid said pre- 
mium before his death, and before the policy issued, by 
executing and delivering to Nash, the agent of defendant, 
his draft on Nat. Guerin for the premium, and said Guerin 
33 
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accepted the draft and paid it; that said Nash accepted the 
draft in full satisfaction of said premium, and delivered to 
said Ray, long before Ray’s death, the policy, which policy 
plaintiff filed as a part of her amended petition. 

On the 5th of February, 1877, defendant filed general ex- 
ception to the amended petition. 

On the 5th of February, 1877, defendant filed amended 
answer, in substance what it had previously stated, and in 
addition that Nash had no authority to accept the draft from 
Ray in payment of the premium, and that Ray refused to pay 
the draft,—caused it to be protested, Ke. 

Defendant’s plea to the jurisdiction of the court was 
stricken out. Judgment was rendered for the plaintiff for 
$3,515.38 and costs. Motion for new trial and in arrest of 
judgment were made and overruled. Defendant brings this 
case into this court by writ of error. 

Additional facts necessary are given in the opinion. 


Drury Field, for plaintiff in error. 

I. The court erred in overruling defendant’s general de- 
murrer to plaintiffs petition, the petition disclosing the fact 
that the court had no jurisdiction to try the cause. ( Paschal’s 
Dig., art. 1423.) 

If. There is error in the ruling of the court in striking out 
defendant’s plea to the jurisdiction of the court. The plea 
presented to the court the fact of lack of jurisdiction, and 
was good, it mattered not when filed. 

Ill. There was error in the court admitting the policy 
issued to Gabriel Ray over the objection of defendant, the 
ground of objection being, that plaintiff did not prove by the 
production of the special act of incorporation that there was 
any such company incorporated in the State of Virginia as 
the Piedmont and Arlington Life Insurance Company. (1 
Greenl. on Ev., sec, 480 ; Watkins v. Holman, 14 Curtis, 175.) 

IV. The evidence showed that Gabriel Ray had abandoned 
his application for the policy of insurance before it was issued 














Lire INsurRANCE Co. v. Ray. 





Argument for the plaintiff in error. 





by the company, and refused to accept it when tendered to 
him by the company after it was granted. 

V. The court erred in giving judgment against plaintiff in 
error, because the evidence showed that Gabriel Ray did not 
pay the first premium on ‘his policy before his death, and 
vaused the draft he had drawn on Guerin for its payment to 
be dishonored and not paid. The premium remained unpaid 
until three days after the death of Gabriel Ray, when the 
same was paid by Nat. Guerin, knowing that Ray was dead 
and could not be insured, at the same time concealing the 
fact of Ray’s death from the company, thereby inducing the 
company to accept the premium for a dead man, after his 
death, which was a fraud on the company. (Hoyt v. Mutual 
Benefit Life Insurance Co., 98 Mass., 539; Myers v. Keystone 
Mutual Life Insurance Co., 27 Penn., 268; Sheldon vr. Conn. 
Mutual Life Assurance Co., 25 Conn., 207; Robert v. New 
England Mutual Life Insurance Co., 1 Big. on Ins., 634.) 

VI. Ray, the insured, refused to allow the first premium 
to be paid before his death, and refused to receive the policy 
when tendered to him; hence the risk against the company 
never attached, by reason of Ray’s own default in payment 
of his first premium, which was a condition precedent to the 
attaching of the risk against plaintiff in error. 

VII. Gabriel Ray abandoned his application to be insured 
before it was granted, and when the same was presented to 
him he positively refused to accept it; notified Guerin not to 
pay the draft that he had drawn upon him, and that Guerin 
had accepted for Ray, in favor of the company, to pay the 
first premium. 

VII. There is error in the judgment of the court award- 
ing ten per cent. attorney’s fees to plaintiff in the suit. The 
statute of this ,State under which, we suppose, the court 
awarded attorney’s fees, was passed long subsequent to the 
accrual of the plaintiff’s alleged cause of action, and the 
court, in applying said act to this cause, gave the act retro- 
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active effect. (Gen. Laws of 1874, approved May 2, 1874, 
sec. 9, p. 200.) 

IX. The court erred in giving judgment for plaintiff below, 
for any sum, because the evidence shows that the pretended 
insured was dead before the risk attached, under the rules 
governing the issuance of policies. 


N. G. Bagley, Jones & Wynne, and William Steadman, for the 
defendant in error. 

I. It is competent for a court to render judgment in favor 
of a resident against a non-resident, upon service had upon 
the resident agent. (Paschal’s Dig., art. 1425.) 

IL. The petition alleges that defendant is a non-resident; 
that D. M. W. Nash is its agent, with an office at Galveston, 
Texas. Nash waived service and submitted to the jurisdic- 
tion of the court. (Act Legislature of Texas 1874, sec. 1, pp. 
197, 198.) 

III. When a party has appeared and answered to the 
merits he submits to the jurisdiction, and it is too late to 
plead to the jurisdiction. 

Plaintiff had answered to the merits before he plead to the 
jurisdiction. (25 Tex. Supp., 77; 23 Tex., 178; 20 Tex., 
215; 11 Wall., 668.) 

IV. The third error assigned cannot be considered, when 
we refer to the bill of exceptions and see there the only ob- 
jection to the reading of the policy was that it was not authen- 
ticated as the law required to admit it in evidence. The 
policy was sealed with the corporate seal. We submit that 
the question raised in the third assignment was not raised in 
the court below, and will not be considered by this court. 

If the policy was under seal of the company and a part of 
the petition, and sued on as the contract of the plaintiff, and 
its execution was not denied, but admitted, its admission as 
evidence was proper. (Herndon v. Ennis, 18 Tex., 411; 
Bliss on Life Ins., sec. 161, p. 248.) 

We insist that the contract was executed and complete 
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when the draft on Guerin was given by Ray, and had been 
accepted by Guerin, and taken by Nash as payment of the 
premium, and the policy issued and was delivered; and that 
Ray could not abandon it without the consent of Nash or the 
plaintiff, and the plaintiff nor its agent Nash would release 
‘Ray. (Bliss on Life Ins., 2d ed., secs. 150, 175, pp. 215, 


268.) 


V. As to allowing attorney’s fees, we insist that the Legis- 
lature of Texas has a right to enact laws that affect the remedy, 
and not questions upon the merits, 

Ray departed this life in February, 1873; proof of death 
was made April 23, 1873, and this suit was brought October 


14, 1874. 


(Act of Legislature of Texas approved May 2, 


1874, sec. 9, p. 200; Freeborn v. Smith, 2 Wall., 174, 175; 
Bronson v. Kinzie, 1 How., 315, 316.) 

VI. We say that the contract was complete when Nash 
accepted the dratt from Ray. 
his act was recognized by the company; and whatever the 
rules on the back of the policy may be, which Ray never saw 
till the policy was delivered, which was long after the con- 
tract was made, they cannot aftect the contract made under 
the circumstances established by the evidence in this case. 
(Bliss on Life Ins., 2d ed., sec. 179, p. 275, and first note on 
same page.) 


He accepted it as cash, and 


Moorg, Cuter Justice.—If it appears on the face of the 
petition that the subject-matter of the suit is not within the 
jurisdiction of the District Court, the defect in the petition 
may be taken advantage of by general demurrer. 
the objection to jurisdiction is not for want of power in the 
court to hear and determine the subject-matter of the suit, 
but want of proper service because defendant is entitled to 
be sued in some other county, unless the defendant pleads to 
the jurisdiction of the court, or specially excepts to the peti- 
tion, the objection is waived. 


2. If the objection to the jurisdiction is because of the priv- 
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ilege of defendant of being sued in some other court than 
that in which the action is brought, or because there has been 
no sufficient service to require defendant to answer, it is a 
familiar principle that an answer to the merits gives jurisdic- 
tion of the person, and is a waiver of the privilege of being 
sued elsewhere. 

3. The third error assigned by appellant is, that the policy 
upon which the suit was brought should not have been ad- 
mitted in evidence, because plaintiff did not prove that there 
was any such company incorporated in the State of Virginia 
as the Piedmont and Arlington Life Insurance Company, by 
producing the special act of incorporation passed by the Leg- 
islature of said State, if any such act ever existed. In an- 
swer to this assignment, it is suflicient to say that it is not 
warranted by the record. No such objection was made to 
the introduction in evidence of the policy as that suggested 
in the assignment. The only objection taken to the intro- 
duction of the policy, or at least the only one shown by the 
record, is that said policy ‘ewas not authenticated as required 
by law to admit the same in evidence.” As the point ruled 
by the court has not been assigned as error or discussed by 
counsel, we need not notice it. 

4. The fourth, fifth, sixth, and seventh assignments relate 
to issues of fact raised by appellant’s answer denying the ex- 
ecution of the contract of assurance set up in plaintiff’s peti- 
tion. We see nothing in the record, in respect to any of the 
matters referred to in these assignments, of which appellant 
can complain, or which would warrant a reversal of the judg- 
ment. Concede that appellant forbade its agents to accept 
drafts or bills in payment of premiums for their policies: the 
want of authority of the agent to receive payment in this 
way, might be waived and such payment acquiesced in and 
accepted by the company. There was, unquestionably, evi- 
dence tending to prove that such was the fact in respect to 
this policy. If so, the payment was just as valid and effectual 
as if it had been made in cash. 
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8. The eighth assignment is, in our opinion, well taken. 
The judgment in appellee’s favor for the sum of $319.58 as 
reasonable attorney’s fees, is unwarranted and cannot be sus- 
tained. The loss on account of which this suit was brought, 
had occurred long before the enactment of the law allowing 
a recovery of reasonable attorney’s fees in suits against life 
insurance companies incorporated out of this State. It isa 
well-settled rule that statutes are always held to operate pro- 
spectively, unless a contrary construction is evidently requir- 
ed by their plain and unequivocal language. The law relied 
upon to support this judgment reads as follows: “The sev- 
eral insurance companies, and those incorporated out of this 
State, in all cases where a loss occurs, and when they refuse 
to pay within the time specified in the policy, shall be liable 
to pay the holder of said policy, in addition to the loss, not 
more than twelve per cent. on the liability of said company 
for said loss; also all reasonable attorney’s fees for the pros- 
ecution of the case against said company.” Certainly the 
language here used seems much more appropriately to apply 
to losses to occur after the passage of the law, than to such as 
had previously occurred, though they were still unpaid; but 
if it plainly appears that the Legislature intended it to apply 
to all cases, without reference to the date of loss, we should 
feel constrained to hold that effect could not be given to this 
intention in this case. To do so would, in our opinion, vio- 
late the obligation of the contract, and also be in direct con- 
flict with the provision of our State Constitution prohibiting 
the enactment of retrospective laws. Whether like constitu- 
tional objections will prevent a judgment for attorney’s fees 
where the loss oecurs after the enactment of the law, on a 
policy issued prior thereto, we are not now called upon to de- 
termine. 

9. If the minor plaintiffs were necessary parties to this 
suit, the judgment would have to be reversed. In earlier 
times there seems to have prevailed rath®r technical and 
subtle distinctions in courts of law, as well as of equity, in 
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respect to the prosecuting and defending of suits and actions 
by infants. At law, an infant having a guardian might sue 
by his guardian or next friend, though in practice it is said 
he generally sues by his next friend, but in all cases he must 
defend by his guardian. (1 Black., 464; 2 Inst., 261; 2 
Saund.,117/.) In equity, the practice seems to be for infants 
in all cases to sue by their next friend, although they have 
a guardian, but they may defend by their guardian. (Danl. 
Ch. Pr., 94, and notes; Story’s Eq. Pl., sec. 58, and note 3.) 
While the authority of his next friend to sue for an infant is 
said to be derived from statutes passed in the time of Edward 
I, (Story’s Eq. Pl., see. 58, note 3,) they were certainly per- 
mitted to sue in this way in this State previous to the enact- 
ment of the probate law of 1870, and possibly since, though 
there is no statute expressly authorizing it, unless this is im- 
pliedly done by the authority given the court to appoint spe- 
cial guardians ad litem for infant parties. After all, it seems 
of little moment whether the party by whom the infant sues 
is called by the one name or the other, if the authority to 
represent the infant is recognized by the court; for it is said 
on high authority that guardians and prochein amy are some- 
times named in the books one for the other. (Id.) But 
though the name by which the representative of the infant 
may be designated may not be very material, before he can 
bind the infant, or before judgment should be rendered in 
his favor, if objection be made, he must, we think, take the 
oath and give the bond required of special guardians by the 
statute; and for this reason, if in this case the infants were 
necessary parties, the judgment would have to be reversed 
and the cause remanded. 

By the terms of the policy the whole amount of loss is 
payable to Mrs. Ray, one-half in her own right and the other 
half in trust for the children of herself and her deceased hus- 
band. The poligy, by its terms, is “for the sole use of his 
(Gabriel A. Ray’s) wife Treasy Ray and his surviving chil- 
dren, wife to become guardian without giving bond or secu- 
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rity.” Certainly this clause in the policy does not make Mrs. 
Ray the guardian; but it plainly shows, as we think, the in- 
tention of the parties to the contract, that the entire amount 
for which the policy calls, was to be paid to her. The object 
and purpose of the stipulation, so far as concerns appellant, 
were that it might be authorized to settle the loss at once 
with Mrs. Ray, and not be embarrassed in doing so by rea- 
son of the interest of the children, for whom no guardian 
might have been appointed. If the assured chose to insure 
his life for the benefit of his children, coupled with the con- 
dition that the policy should be payable to their mother in 
trust for them, he certainly had the right to do so. The 
judgment, in our opinion, in effect accomplishes the purpose 
of the policy. 

The mere technical difference in her recovery as the next 
friend of her minor children, instead of in trust for them, is 
not of such moment as to require a remand of the case. But 
for the error of the court in allowing attorney’s fees, the 
judgment must be reversed and reformed. And it is so 
ordered. 

REVERSED AND REFORMED. 





ALBERT SIDNEY JOHNSON’s ADMINISTRATOR V. B. C. & J. F. 
TIMMONS ET AL. 


1. ANCIENT DEED— POWER PRESUMED.— In most cases where an 
instrument would be admissible in evidence as an ancient deed with- 
out proof of its execution, the power under which it purports to 
have been executed, will be presumed. 

2. SAME—PRESUMPTION OF LAW— POSSESSION.— It seems that the 
presumption of the due execution of an ancient deed is one of law, 
and that proof of possession under it is not indispensable to its admis- 
sion in evidence. 

3. SAME.—Facts held sufficient evidence of an ancient document. 

4. CHARGE MUST BE APPLICABLE TO THE FACTS.—It is the duty of 

the court to instruct the jury as to the law upon particular facts in 
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evidence, and to give as law the presumptions of law upon facts in 
evidence. 


. 5, PRESUMPTIONS OF LAW—RECITALS.—See facts where it was held 


error not to instruct upon the presumption of law, upon the recital 
of a power of attorney in an instrument in evidence and over thirty 
years of age. ‘The jury should have been told that such recital was a 
presumption upon which they could act as to the existence of the 
power of attorney so recited. 
APPROVED.—Johnson v. Shaw, 41 Tex., 438, approved. 
7. OUTSTANDING EQUITY.—In trespass to try title an outstanding 
equity cannot be pleaded in defense, unless the defendant is shown 
to be connected with it. 


ad 


Appeal from Harrison, Tried below before the Hon. A. 
J. Booty. 

Albert Sidney Johnson brought an action of trespass to 
try title October 10, 1845, in the District Court of Harrison 
county, against Durshee Shaw. The representatives of Tim- 
mons (Shaw’s landlord) defended. 

Vanzant was attorney for plaintiff at the institution of the 
suit. 

E. Clark, for defendant, filed the answer December 19, 
1845; November 18, 1847, defendant amended; Rusk & 
Henderson and Ardrey & Payne, attorneys. 

August 17, 1859, plaintiff amended and tiled supplemental 
petition; George Lane, Clough & Vanzandt, and Ochiltree & 
Davis, attorneys. ) 

September 1, 1859, defendant amended; Hill & Hill, at- 
torneys. 

April 6, 1862, A. Sidney Johnson fell at Shiloh. 

March 26, 1866, his death was suggested of record, and at 
the fall term thereafter his administrator, Jesse H. Curtin, 
made himself party plaintiff. 

June 1, 1868, plaintiff further amended; G. Lane, attor- 
ney. 

June 2, 1868, defendants also amended their pleadings; 
Pope, Steadman & Pope, Hall & Turner, and Poag & McKay, 
attorneys, 
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In 1868 a trial was had, and judgment for defendants; 8. 
P. Donley representing plaintiff. 

This case was reversed, (33 Tex., 587,) Walker delivering 
the opinion. 

July, 1873, William Preston Johnson and other heirs be- 
came party plaintiffs. 

A second trial resulted in favor of defendants. This judg- 
ment was reversed, (41 Tex., 430,) Justice Devine delivering 
the opinion. 

This is the third appeal, and the facts are sufficiently given 
in the opinion. 


George Lane, for appellants.—The appellants claim title to 
the land by virtue of a grant to Henry Harper for one league 
of land, issued by George W. Smythe, commissioner, on the 
13th day of October, 1835; power of attorney from Harper 
to E. M. Fuller; power of attorney from Franklin Fuller 
and E. M. Fuller to Frost Thorne, authorizing him to sell 
ten leagues of land, one of which is the Harper league; con- 
veyance by Thorne to Brookfield, and deed from Brookfield 
to Johnson. 

The defense relied on is, (1) that no power from Harper 
to Fuller was produced; (2) that the land was sold at sher- 
iff’s sale, and defendants became the purchasers, through 
Gresham ; (3) that the agreement between Duncan, Han- 
cock, Ogden, and Johnson shows an outstanding title. 

The first two of these subjects are brought to the attention 
of the court by charges asked by the appellants and refused. 
The court was asked by appellants to instruct the jury, that 
if they found, that in the power made to Thorne by E. M. 
Fuller, before Lewis Rueg, primary judge, it was recited that 
it was done by virtue of a power from Llarper, and if they 
found that the power from Fuller to Thorne was thirty years 
old, it was a presumption of law that Harper made the power 
to Fuller. The power from Fuller, to Thorne is signed by 
Franklin Fuller, E. M. Fuller, and Rueg, primary judge, and 
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' 
was executed 14th October, 1835. Rueg says that the extra- 
judicial powers from the original parties to the Fullers were 
presented to him. 

The custody of the instrument could not be impeached, as 
it remained an archive of the proper office, and still continues 
so. That the judge should have given this instruction, refer- 
ence is made to Phillips on Evidence, (1st. Am. ed., from 2d. 
Lond.,) 348 and note; Doe ex dem. Clinton et al. v. Phelps, 9 
Johns., 169; Doe v. Campbell, 10 Johns., 475; Daily v. Starr, 
26 Tex., 562; Watrous v. McGrew, 16 Tex., 506. The judge 
instructing the jury tells them, in regard to the power from 
Harper to Fuller, to decide, from all the evidence, by the 
impression made on their minds. He should have instructed 
the jury as to the weight of written evidence; he ought to 
have instructed them as to the effect of an instrument thirty 
years old, and the effect of its being recited in that instru- 
ment that it was made by virtue of a power to do so. That 
it was the duty of the judge to instruct as to the weight of 
such written evidence, see 11 Tex., 593; 20 Tex., 299; Wil- 
liams v. Davidson, 43 Tex., 89. It may be said that the judge 
should not have given the charge in the exact language in 
which it was asked, and if he should not give it there was 
no error in the refusal; but it may be said now, that when 
the instruction was important and the judge had failed to 
instruct on the subject any instruction asked which would 
have presented the subject, it will be error in the judge if an 
instruction touching the subject is not given. 

II. As to the sale by execution, it will be seen by the 
sheriff’s deed that a sale of the land in controversy took 
place in 1853 on judgments of the District Court of Harri- 
son county, in cases Nos. 1336, 1337, 1338, and 1839. Those 
judgments are shown to be in the cases of Johnson v. The 
Republic of Texas, the first of which is against the plaintiff, 
and consequently against Johnson. Those judgments are for 
costs, and the executions show they were for $6.25 each. The 
sheriff’s deed shows that the levy and sale were by virtue of 
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all of them, and it is suggested that a fair sale cannot be had 
when a man’s property is taken by virtue of a judgment 
for a small amount, and various other judgments that are 
not against him; and the judge was asked by appellants to 
instruct the jury that if they found that but one of the judg- 
ments was against Johnson and the sale by virtue of all, 
that it vested no title. And, also, the judge was asked by 
appellants. to instruct the jury as above, and if they further 
found that James F. Timmons induced the clerk to issue the 
executions, and induced Gresham to bid for him and others, 
the heirs of Thomas Timmons, then no title would pass. This 
last instruction should certainly have been given. Timmons 
was a party to the suit, and was a beneficiary, and should be 
held to a strict accountability for his conduct in inducing a 
sale unfair and irregular. As to the mere sale under execu- 
tions, some of which are good and others void, it is stated in 
the case of Towns v. Harris, 13 Tex., 507, that a joint levy 
and sale of land under several executions, “if any one of 
them would give a valid title it would sustain the title of 
appellant.” The case was not decided by the application of 
this principle. One of the judgments was void and there 
were several good ones, but the case was decided against the 
appellant, who was the purchaser, on the laches as to the exe- 
cutions and statute of limitations. The opposite doctrine, 
that a joint sale under executions, one of which was good 
and the others bad, passes no title, is supported in the case 
of Brown v. McKay, 16 Ind., 484. There are other points 
raised by the bill of exceptions and assigned as error, to 
which the attention of the court is invited. 

III. The effect of the agreement entered into between 
Dunean, Hancock, Ogden, and Johnson, on the —. day of 
, A. D, 1838, will now be considered. 

It appears from this agreement that those parties had pur- 
chased four leagues of land; that they divided them by lot; 
that the title to the whole was to be conveyed to Johnson ; 
that he was to manage and control the whole, and sell and 
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convey the same and bring suit, and the respective parties 
were to be responsible for costs, and, on settlement, Johnson 
was to convey to them; according to the agreement, Brook- 
field, conveyed to Johnson by deed, which vested title in 
Johnson. The suit was certainly well brought by Johnson 
in 1845, because he had the title, subject to the equities be- 
tween him and those who entered into the agreement. When 
Johnson died the title descended to his heirs and adminis- 
trator subject to those equities. The court cannot know the 
state of those equities or what subsequent agreement may 
exist between the parties. Johnson was not to convey till 
he was reimbursed for costs and expenses. Those parties 
are not complaining. They no doubt stood side by side with 
Johnson in the prosecution of the suits while he lived, and 
are still doing so as to his heirs and administrator. The 
defendants propose to plead the title of the one against the 
other, and defeat the rights of both. They propose that this 
agreement is an outstanding title. An equity cannot be 
plead as an outstanding title, and unless the defendants con- 
nect themselves with the equity they have no interest in it. 
This subject is fully discussed in the case of Burleson v. 
Burleson, 28 Tex., 410. 


R. 8. Hightower, for appellees. 

I. Plaintiff’s title depends upon the execution and delivery 
of a power of attorney by Henry Harper to E. M. Fuller to 
sell the land in controversy. No such power was produced 
in evidence, nor is there any direct evidence that such power 
ever existed. It is sought to deduce the conclusion of its 
execution and delivery from the evidence of Louis Rueg. It 
is true that, in giving an irresponsive answer to an interrog- 
atory propounded to him, he says: “I am enabled to state 
that the said Franklin Fuller and E. M. Fuller had an irrev- 
ocable power of attorney,” &c.; but in answer to the fourth in- 
terrogatory, calling his attention directly to this point and 
intended and calculated to draw from him whatever informa- 
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tion or knowledge he possessed as to the existence of a power 
of attorney from Harper to Fuller, he says he has no recol- 
lection of being present at the execution of such «a power, 
but that such a power was before him at the time the Ful- 
lers executed their power to Thorne. Nowhere in his evi- 
dence does Rueg testify to the authenticity, genuineness, or 
execution of any paper that may have been laid before him 
as the act of Harper. 

But it may be said that the recital in the power from the 
Fullers to Thorne of the existence of a power from Harper to 
them is evidence of the same. It may, says this court in 16 
Texas, 506, be evidence that such a paper was produced, but 
not of its due execution. There must be corroborative facts 
and circumstances by which such fact, with others aiding it, 
raises a disputable presumption of the due execution of the 
paper. 

Are there not facts arrayed in this case in opposition to 
the presumptions or conclusions that might be drawn in favor 
of appellants’ case from the aforesaid facts, such as would au- . 
thorize the jury, in the exercise of their peculiar province in 
weighing the testimony, to find against appellants upon this 
point? The indefinite character of Rueg’s evidence, the utter 
inability of plaintiff to produce one particle of direct evidence 
upon this point as to the existence of a power from Harper, 
except, first, by the recitals in the power from the Fullers to 
Thorne, which it is very natural to suppose the Fullers would 
have procured to be done, even had they been perpetrating 
a fraud; and, secondly, by the evidence of Rueg, which 
evidence, had it been more direct and positive than it is, 
should have weighed but little against the slightest oppos- 
ing facts; for Rueg was, at the time he gave this evidence, 
a citizen of France, not amenable to the laws of this country 
had he sworn to that which was false, under no restraint or 
fear of pains or penalties for falsehood, except the sense of 
moral obligation he might have felt himself under to tell the 
truth, of which the jury had no evidence whatever, except 









































SS 


528 JOHNSON v. TIMMONS. [Tyler Term, 





Argument for the appellees. 





that he had formally taken an oath as witness which, prac- 
tically, was an empty ceremony. The plaintiffs are unable 
to find any one who has knowledge favorable to his case 
upon this point. Even Franklin Fuller, one of the immediate 
actors in the matter, knows nothing of this power of attorney. 
This suit was instituted in 1845. Sufficient time has elapsed 
to enable plaintiff to probe every source and avenue for 
information. During the time, Rueg himself returned from 
France to this country; was here in 1859 or 1860, on business 
connected with the sale of lands, and about the very tite 
that these interrogatories were propounded to him. If plain- 
tiffs, admitting their inability to furnish the ordinary evidence 
of facts, call upon courts to indulge presumptions from the 
age of their cause or its facts, it should be an antiquity whose 
white locks are not tinged by even the shadow of fraud or 
unfairness. Ifthe jury found for defendants upon the ques- 
tion of the existence or non-existence of the power from Iar- 


_per to Fuller, it certainty cannot be said that they found 


without evidence, or against the weight of evidence. 

Ii. Defendants relied, also, upon the sheriff’s deed to 
Gresham and conveyances from Gresham. There was a 
valid judgment against Johnson. An execution issued, per- 
haps upon a dormant judgment, but only voidable by a 
proper action to avoid the sale under it between the proper 
parties and by proof of facts which would justify its being 
declared void. (Sydnor v. Roberts, 13 Tex., 598; Hancock 
v. Metz, 15 Tex., 209.) But it is said that judgment had 
been paid before the sale; and, as proof of this, plaintiffs 
show some money previously paid on liability of Johnson for 
cost. There was no special application of this money ordered 
at its payment, and the facts show that Johnson’s liabilities for 
costs were to an amount that largely exceeded the sum of the 
amounts paid and the costs upon the one judgment against. 
Johnson. 

Again, it is said there was fraud in that sale,—a combi- 
nation between the officers and defendants to have this sale 
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ostensibly for costs, but really to defraud Johnson of his land, 
The mode of sale does not seem, from the evidence, to have 
been at all different from any other sheriff’s sale fairly made. 
There was a valid judgment; an execution; unpaid costs; 
the right of the officers to enforce coilection of their costs; a 
sale, made with all the publicity of notice that the law has 
said was suflicient; notice given in the town in which plain- 
tiff’s representatives and attorneys lived, and sale had, on the 
first Tuesday in the month, at the court-house door, There 
was no evidence that defendants procured the issuance of 
execution on the sale, unless the fact that the sheriff thinks 
he saw Gresham and one of the defendants at the sale, and 
talking together in the ordinary way, is evidence of a con- 
spiracy to defraud. L. R. Ford, the clerk, is shown to have 
been an honorable man; held in good esteem as a man of 
integrity; not likely to lend himself to such a great conspiracy 
to cheat and defraud. Nothing is said as showing complicity 
of any other officer in the “plot,” but it is said the inadequacy 
of price shows the fraud. That, without additional cireum- 
stances, is not sufficient. (Allen v. Stephanes, 18 Tex., 658.) 
Tncumbrances on the land. defects or supposed defects of 
title, and litigation as to the land, may have been, and no 
doubt were, the causes of its bringing no more at the sheriff’s 
sale; and they should have been, and were, considered by the 
jury in deciding upon the question of fraud. (Baker v. Clep- 
per, 26 Tex., 634.) 

Ili. Defendants proved, by the written agreement admit- 
ted in evidence between George Hancock, Edward Ogden, 
Garrett Dunean, and A. Sidney Johnson, dated in 1838, and 
the addenda thereto, dated 1860, that Johnson never was the 
owner of the Harper league; that eight years before this suit 
was brought Iancock and Ogden became the owners abso- 
lutely of that league of land, and that Johnson had no an- 
thority after that with respect to it, except as the agent of 
said Ogden and Hancock to sell it and turn over the pro- 
ceeds to them. This power to sell was not coupled with an 
34 
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interest in the land, and therefore all power of Johnson over, 
or right concerning the land was revoked by his death; and 
no power to execute a trust confided to the personal capacity, 
judgment, and integrity of Johnson could descend to his ad- 
ministrator, who, if he could exercise such power at all, could 
only do so under the probate laws of the State. 

Again, it has been decided by this court that a power given 
a party to sell land, does not invest him with authority to 
maintain a suit of trespass to try title to it. Therefore no 
power vested in Johnson, in his lifetime even, to maintain 
this suit. 

But it may be said that this latter proposition as to the 
Ogden and Hancock title was not considered by the jury, 
because there was no charge given them by the court thereon. 
It was admitted as evidence to the jury, and not withdrawn 
from them; and being allowed to go to them as evidence, 
we can but presume that they did consider it,—that it influ- 
enced them in their verdict. There was no denial of the 
authenticity of these instruments; and if the jury have not 
misconceived the application of these facts to the law, and 
have attached the legal consequence of their existence by a 
verdict for defendants, it is submitted that this court will not 
disturb their verdict. 


Drury Field, also for appellees.—This cause has been before 
this court twice before this, and the judgment of the lower 
court each time reversed upon the insufficiency of the evi- 
dence in respect to the outstanding title set up by defendants, 
derived to defendants through George W. Gresham at sher- 
iff’s sale. The court, on former consideration and adjudica- 
tion of this cause, held the evidence in support of defendants’ 
title obtained from Gresham to be deficient. (33 Tex., 585; 
41 Tex., 428.) As to the evidence in support of the title of 
defendants derived from Gresham, it involved an issue of fact 
which has now been three times sustained in favor of that 
title by three different verdicts. The juries impanelled to 
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try this cause sustained that title. The court should respect 
their finding, and permit the judgment to stand. This view 
is supported by analogy to the case where not more than two 
new trials shall be awarded in any cause, unless the jury err 
in matter of law. In support of the legality of the Gresham 
title, we respectfully refer the court to the case of Boggess v. 
Tloward, 40 Tex., 153. 

We specially invite the court’s attention to the evidence 
of outstanding title in Hancock, which clearly deprives the 
plaintiffs of all rights to recover in this cause, and plainly 
demonstrates that the alleged plaintiff owns no interest what- 
ever in the land involved. (Cleveland v. Williams, 29 Tex., 
213; Stewart v. Insall, 9 Tex.,397; Primm v. Stewart, 7 Tex., 
185; 2 Sugd. on Vend., side p. 693.) 


Bonner, Assoctate Justice.—This is a suit of trespass to 
try title to the Henry Harper league of land in Harrison 
county, originally brought by Albert Sidney Johnson against 
Dushee Shaw. 

This is the third time the case has been before this court. 
(Johnson v. Shaw, 33 Tex., 585; Johnson ¢. Shaw, 41 Tex., 
428.) 

The opinion of Judge Devine on the last appeal contains « 
full statement of the material facts and issues as there pre- 
sented. The plaintiffs then and now claim title as follows: 

1. Grant to Henry Harper. 

2. Power of attorney from him to E. M. Fuller. 

3. Power of attorney from E. M. Fuller and Franklin Ful- 
ler to Frost Thorne, dated October 14, 1835, in which E. M. 
Fuller alone claimed to substitute Thorne in his stead as to 
this league. 

4. Deed from Thorne to William Brooktield, date October 
14, 1835. 

5. Deed from Brookfield to plaintiff Albert Sidney John- 
son, date February 10, 1840. 
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On the last appeal, the defendants, in support of the judg- 
ment in their favor, mainly relied on two propositions— 

First. That no sufficient evidence was shown of the alleged 
power of attorney from Henry Harper to E. M. Fuller. 

This missing power was recited in the one from Fuller to 
Thorne, and this recital was supported by the testimony of 
Louis Rueg, “judge of the first instance,” before whom the 
last-named power was executed, who testified that he then 
saw and had the same in his possession, and that he after- 
wards deposited it in his office, from which it was subsequent- 
ly taken. It was not found on search therefor. 

Second. That title to the land in controversy was vested in 
the defendants, through George W. Gresham, who purchased 
the same, pending the suit, at an execution sale for costs. 

This sale was attacked by the plaintiffs as fraudulent and 
void, because the executions were issued and sale made at 
the instance of the defendants on four dormaut judgments, 
one only of which was against the plaintiff, which, it is claim 
ed, had been paid by a deposit of money for that purpose; 
and because the sale was for a grossly inadequate price. 

Both these issues were elaborately considered on the last 
appeal, and the case, so far as they are involved, virtually 
decided in favor of the plaintiffs, unless new and material 
evidence had been found. After a full review and applica- 
tion of the decision of this and other courts upon the ques- 
tion of the presumption which the law, under the cireum- 
stances, would raise as to the execution and existence of the 
power of attorney from Harper to Fuller, by the recital of it 
in the subsequent one from Fuller to Thorne, the learned 
judge says: “ From a review of the cases cited, we are led 
to the conclusion that in this case the presumptive evidence 
is stronger, independent of the direct evidence of Rueg.” 
(41 Tex., 456.) 

Upon the second question, the validity of the execution 
sale to Gresham, he says: “If sales of this character could 
be held valid, then it might be truly said that the officers’ of 
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the court, under the pretense of collecting costs of court due 
them, can divest the citizen of vast interests, or, as in this, 
without lawful authority, under color of law, sweep away 
from the owner a large estate by a sale for such an insignifi- 
sant amount as to shock the moral sense of every honest 
man. * * * It is one of that class of cases that comes with 
a forbidden aspect before a court of justice.” (41 Tex., 438.) 

On the last trial another verdict was rendered for the de- 
fendants, and the case as it again comes before us, presents 
the same two questions above stated, and an additional one, 
upon which, though testimony was introduced, no instruc- 
tions seem to have been given by the court to the jury. 

In this additional issue the defendants set up an outstand- 
ing title in George Hancock and Edward Ogden, and in sup- 
port of it introduced an agreement dated October 11, 1858, 
and an addendum thereto dated January 6, 1860, between 
these two parties and George Dunean and the plaintiff Al- 
bert Sidney Johnson, by which the league of land in contro- 
versy and three others were partitioned between them, and 
the Harper league allotted to Hancock and Ogden. The 
legal title, however, to all of them, was conveyed thereby 
to the plaintiff, with express power to perfect the titles, and 
to sell, dispose of, and manage the same “exactly as if the 
property was all his own,” and in which he bound himself, 
his heirs, &c., to account with atid pay over to the other par- 
ties the full proceeds which he or his representatives may have 
received, after reimbursing himself for costs and expenses. 

These two questions, heretofore passed upon in the former 
appeal, and the additional one now presented, are those 
mainly embraced in the arguments and briefs of counsel. 
The action of the court in regard to them is substantially 
embraced in the assignment of errors, and will be briefly 
considered in the order named. 

1. On the trial below, counsel for plaintiff asked the court 
to give the jury the following special charge: “That in con- 
sidering whether Harper executed a power of attorney to E. 
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M. Fuller, if they find that Fuller executed a power of attor- 
ney to Frost Thorne on the 14th of October, 1835, before 
Louis Rueg, primary judge at Nacogdoches, and if they find 
that in said power of attorney from Fuller to Thorne it is stated 
that the power made to Thorne is made by virtue of a power 
.of attorney from Harper, and if they find that said power 
from Fuller to Thorne is over thirty years old, then it is a 
presumption of law that said Harper made the power recited 
in that from Fuller to Thorne.” 

This special charge was refused, but the court, in the gen- 
eral charge on this question, instructed the jury as follows: 
“No power of attorney from Henry Harper to E. M. Faller 
has been read in evidence before you, and it is for you to 
determine whether or not such power was given, and in 
deciding this question you are instructed to consider all the 
evidence that has been adduced before you on this point, 
ineluding both that which tends to prove and that which 
tends to disprove the existence of said power, and to find for 
or against said power according to the impression made upon 
your minds by the evidence.” 

It is a well-established principle, that, in most cases where 
an instrument would be admissible in evidence as an ancient 
deed without proof of its execution, the power under which 
it purports to have been executed will be presumed. ( Wat- 
rous v. McGrew, 16 Tex., 513, and authorities cited ; Dailey 
v. Starr, 26 Tex., 562; Hooper v. Hall, 35 Tex., 82; Vera- 
mendi v. Hutchins, 48 Tex., 531.) 

Tn the case of Hooper v. Hall, 35 Tex., 82, the recitals in 
this identical power of attorney to Frost Thorne were held 
sufficient evidence of the execution and existence of the 
power from Blossom to E. M. Fuller to one of the leagues 
therein mentioned. 

Mr. Greenleaf considers the question of the presumption 
of the due execution of an ancient deed as one of law. (1 
Greenl. Ev., sec. 21.) 

He further says that the weight of authority is against the 
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proposition that proof of possession is indispensable to the 
admission of such deed in evidence. (1 Greenl. Ev., secs, 21, 
144, and note 1.) 

The circumstances of this case; the continued and persist- 
ent litigation by the plaintiffs in support of their claim against 
the possession of the defendants; the fact that no adverse claim 
seems ever to have been made by Harper or his representa- 
tives, in connection with the testimony of Rueg, furnished 
such corroborative evidence of the execution and existence of ” 
said power as to call forth from the learned and experienced 
judge who delivered the opinion in this case on the former 
appeal the following strong expression: “ All these facts, 
with the evidence of Rueg already alluded to, show the full- 
ness of proof on the part of the plaintiffs, and the manifest 
error in the finding of the jury on this, the principal issue in 
the case.” (41 Tex., 436.) 

Presumptive evidence is usually classed under two general 
divisions—presumptions of law and presumptions of fact. 

The first class embraces those fixed legal rules deduced 
from the general results which usually follow the connection 
between certain facts, and is the mode by which the law 
defines the nature and amount or weight of evidence, either 
conclusive or prima facie, uecessary to establish a given 
proposition. 

The second class embraces those mere natural arguments 
or inferences which belong equally to any and every subject- 
matter. 

Presumptions of law, to explain which devolves upon the 
court, differ in this essential respect from presumptions of 
fact, which pertain exclusively to the jury,—the former are 
reduced to fixed rules and constitute a branch of the partic- 
ular system of jurisprudence to which they belong; the 
latter are merely those natural promptings which are derived 
wholly and directly from the cireumstances of the particular 
case, Without the aid or contrel of any rule of law, and which 
are sufficient to satisiy the understandings and consciences 
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of an ordinary jury. (1 Greenl. Ev., secs. 53, 44.) As to 
the latter, as well said by the eminent jurist who delivered 
the opinion in Brown v. The State, 23 Tex., 200, “they are 
not rules of law, to be obeyed, but of reason, to be consid- 
ered.” 

Under our statute it is made the duty of the court in the 
charge to the jury to decide and instruct them as to the law 
arising upon the facts. (Paschal’s Dig., art. 1464.) 

In Brown v. The State, supra, it is held that the jury are 
the exclusive judges of the weight to be given to every part of 
the testimony, unless some part of it has an artificial import- 
ance or a certain degree of weight attached to it by the law. 
And it is said that “it is the duty of the court to instruct the 
jury upon those legal presumptions and degrees of weight in 
particular testimony constituting exceptions to the general 
rule, not because they may be in consonance with enlight- 
ened reason and experience, but because they are prescribed 
rules of law pertaining to the weight of evidence. So far 
only is the court required to enlighten the jury upon the 
weight to be given to the testimony.” (23 Tex., 201.) 

In Mills v. Walton, 19 Tex., 271, it was held error in the 
court to refuse to instruct the jury that the law raises a pre- 
sumption of fraud where the vendor of goods retains posses- 
sion of them, for which the judgment was reversed. 

In Stoever v. Whitman, 6 Binn., 419, where the court 
below charged the jury that “they might presume a deed if 
the circumstances of the case would satisfy them that there 
was reason for such presumption,” it was said by Tilghman, 
Ch. J.: “These expressions are very vague, and rather tend 
to perplex than to direct the jury. What circumstances will 
justify the presumption of a deed, I take to be matter of law; 
and it is the duty of the court to give an opinion whether the 
fact proved will justify the presumption.” 

To the same effect is Cockey v. Smith, 3 Har. & J., 20, 
as cited in note 298 to Phillips on Evidence. 

In such cases it is not required that the jury shall be abso- 
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lutely controlled by these presumptions of Jaw, unless they 
belong to the class of conclusive presumptions; but they are 
so far binding upon them as to make a prima-facie case upon 
which they should find, unless the same is satisfactorily rebut- 
ted, and for a disregard of which, by their verdict, the court is 
authorized to set it aside. 

We are of the opinion that the court, in view of the special 
charge asked, should have instructed the jury as to the pre- 
sumption of law arising upon the recital of the power of 
attorney from Harper to Fuller, in that from Fuller to Thorne, 
and more particularly in the light of the former opinion of 
this court in this case. The failure to do this was error, 
which probably influenced the verdict of the jury, for which 
the case must be reversed. 

2. As to the title of the defendants under the execution 
sale to Gresham. 

As before stated, the opinion of this court on the former 
appeal virtually decides this issue in favor of the plaintiff, 
and eliminates it from the case, unless new and material testi- 
mony had been adduced, which seems not to have been done. 

3. The only remaining issue which arises in the record as 
presented, is the alleged outstanding title in favor of Hancock 
and Ogden. ‘This is not adverse to the claim of plaintiff, but 
consistent with it, and, under the circumstances, essential to 
its existence. By the instrument offered in evidence, the 
legal title to the land was vested in the plaintiff Albert 
Sidney Johnson, and he bound himself and his representa- 
tives to faithfully administer the trust thereby delegated. 
Neither before nor since his death have the other parties to 
this agreement contested his right, or the right of his repre- 
sentatives, to carry on this suit. They would now be estopped 
from denying this. But, at most, their right is but an equi- 
table one. The defendants’ possession is in nowise connected 
With this equity, but adverse to it. It has been held by this 
court that in trespass to try title an outstanding equity can- 
not be pleaded in defense, unless the defendant is shown 
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to be connected with the same. (Shields v. Hunt, 45 Tex., 
428.) 

The testimony under this issue should have been wih- 
drawn from the jury, as it was calculated to mislead them 
and could not avail the defendants. 

The institution of this suit reaches back to the days of the 
Republic. Those first engaged in it as litigants, attorneys, 
and judges—the names of some of whom have become illus- 
trious in history—have passed away. It is left to a succeed- 
ing generation to end the litigation commenced by them. It 
is much to be desired that a suit so protracted should be 
finally ended, at least on the third appeal to this court. But 
in the light of the former decisions of the case, and in our 
opinion of the law as above expressed, the ends of justice 
have not been attained. As held in Lucketts v. Townsend, 
3 Tex., 134, the right of a court of last resort to reéxamine 
questions of law, or to control the verdict of a jury under 
similar circumstances, even after three or more trials, has 
always been claimed in this and every other country where 
the laws have been properly administered. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED, 


[Chief Justice Moore did not sit in this case.] 





Tue Crry oF Patestine v. N. M. BARNES ET AL. 


1. POWER OF CITY UNDER GENERAL CHARTER LAW.—It is not be- 
yond the authority of a city acting under the general charter law, to 
contract for the erection of a market-house with a person or corpo- 
ration, conceding, in consideration of such building and the use of a 
part of same, exclusive market privileges in such city, with rights 
to lease stalls, collect rents, aud an exemption from city taxes for 
a term of twenty-one vears. 
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2. CONTRACT WITH CITY—ORDINANCES.—That an ordinance for the 
protection of the exclusive market privileges so granted may not. be 
rigidly enforced, is not a violation of such contract authorizing its 
rescission. 

3. EXECUTION SALE ONLY CONVEYS THE INTEREST OF DEFENDANT 
IN EXECUTION.—A purchase under execution sale of such market- 
house property, under a judgment rendered against the corporation 
owning it, would only take such right as was bound by the judg- 
ment, and would not extend to the rights of the city to the use of 
a room contracted for in the original contract for its erection, of 
which the city had possession. 

4, FRANCHISE NOT PASSED BY SALE OF PROPERTY OF THE CORPORA- 
TION.—A sale under execution of the market-house property of a 
city, Will not carry with it the franchises held by the corporation 
owning it. 

5. FRANCHISES.—If the corporate franchises of a corporation can only 
be exercised on a particular lot in a city, then such lot would be an 
incident to the corporation, and could not be sold under execution. 


Apres from Anderson, Tried below before the Hon. R. 
S. Walker. 

The city of Palestine, by its mayor and city council, con- 
tracted with the Palestine Market-house Association on Sep- 
tember 2, 1875, whereby, under a city ordinance, it was stip- 
ulated that the association should for twenty-one years be 
exempt from city tax, should have the right to assess and 
collect market rents, and should have exclusive market priv- 
ileges in the city; and in consideration, that the association 
should purchase a specified town lot and erect thereon a 
market-house on a given plan and furnish one room therein 
to the city, the house to be erected within twelve months, 
and after twenty-one years the lot and buildings thereon to 
belong to the city. 

The lot was bought, the market-house erected by the 
association, and it was received by the city authorities on 
March 29, 1876, the city taking possession of the room stip- 
ulated for in the contract. 

Subsequently suit was instituted against the association, 
and on July 6, 1877, judgment was rendered for $1,440.70, 
and a decree foreclosing the mechanic’s lien in favor of 
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plaintiff. Under order of sale N. B. Barnes, plaintiff in the 
execution, T. T. Gammage, and J. M. Silliman became the 
purchasers at $1,000. 

The bid was credited on the judgment; no money, except 
the costs, was paid. 

The purchasers at once took possession of the lot and the 
market-house, except the room occupied by the city under 
the original contract. 

March 23, 1878, Barnes, Silliman, and Gammage brought 
suit against the city of Palestine, it being a corporation acting 
under the general charter law approved March 15,1875. By 
amended original petition, filed June 17, 1878, the petition 
shows two counts: (1) an action of trespass to try title and 
for damages for the house and lot; and (2), setting out the 
facts, plaintiffs asked that the contract between the city and 
the association be annulled or rescinded, and for possession, 
or in alternative, a foreclosure as against the city of the me- 
chanic’s lien held by plaintiff Barnes, &c. 

Plaintiffs sought to set aside an instrument of writing de- 
scribed as a lease from the city of Palestine Market-house As- 
sociation for the above-described lot of ground and building, 
dated September 2, 1875, and which lot of ground and build- 
ing were sold by the sheriff of Anderson county September 
4, 1877, under a judgment and order of sale in favor of N. 
B. Barnes against B. D. Wilson and the Palestine Market- 
house Association, rendered by the District Court of Ander- 
son county on the 6th of July, 1877, and purchased by plain- 
tiffs at the sherift’s sale. , 

The lease purports to have been made by authority of the 
city of Palestine under an ordinance entitled « Market ordi- 
nance,” passed by the city council in August, 1875, and 
amended August 9, 1876. It was therein provided that there 
should be erected by the city authorities or their lessees upon 
said lot of ground a market-house for said city, and author- 
ized the mayor and aldermen to make said lease. 

The mayor and aldermen, in behalf of the city of Palestine 
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in its municipal and corporate capacity, made a lease of the 
premises to the Palestine Market-house Association dated 
September 2, 1875, and therein bargained, conveyed, rented, 
and leased said lot of ground and building to the Palestine 
Market-house Association in its corporate capacity, their of- 
ficers, successors, trustees, and assignees, for twenty-one years 
from the 4th of August, 1875, exempting the lot and building 
from city ad-valorem taxes during the lease, and granting to 
the Palestine Market-house Association exclusive market 
privileges, with power to assess a tax at a specified rate upon 
the occupants of the meat, game, and fish stalls, &e., and upon 
each person or wagon selling fruits, vegetables, &c., in said 
market-house, or on said lot, except in a rented stall, a spe- 
cial tax at a specified sum during the lease. The market- 
house association, in consideration of the lease and exclusive 
market privileges, agreed to purchase the lot of ground from 
Mrs. 8. A. E. Fowler and pay for it, and erect thereon a brick 
mf&rket-house and city hall of specified dimensions, and keep 
the building in repair during the lease; reserving to the city 
the control of part of the rooms in the building for the use of 
the mayor and other city officers and for a post-office, and for 
other purposes, free of rent to the market-house association 
during the lease, and at the end of the term the lot and build- 
ing to be owned by the city in fee-simple. The market-house 
association, as recited in the contract, conveyed the property 
to the city in fee-simple, the conveyance to be in force and 
take effect from and after the 4th of August, 1896, the build- 
ing to be accepted by the city when completed. 

The market-house association purchased and paid for the 
lot of ground from Mrs. 8. A. E. Fowler, and took her deed 
of conveyance for it to themselves, dated September 28, 1875. 
The market building was erected on the lot according to the 
terms of the lease, subject, as alleged in the pleadings, to N. 
B. Barnes’ mechanic’s lien for work done and material fur- 
nished and used in the building. 

Plaintiffs, as owners of the lot of ground and building, 
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sought to set aside the lease and contract with the city of 
Palestine on the grounds that the mayor and aldermen vio- 
lated the city charter and exceeded their powers under the 
market ordinance, in the surrender of the market franchise 
and in exempting the property from city ad-valorem taxes, as 
provided in the contract with the market-house association; 
that the defendant had taken possession of the reserved rooms, 
and was legally incapable and failed to protect plaintiffs in 
the enjoyment of the market privileges granted to the said 
association, and failed to enforce the market ordinances, Xc., 
and that thereby plaintiffs were prevented from leasing the 
market stalls and receiving the benefits of the market-house 
property owned by them. 

May 24, 1878, defendant answered. June 17, 1878, de- 
fendant filed an amended original answer, and excepted gen- 
erally to the “amended original petition” filed June 17, 
1878, and specially excepted, because of insufficiency — 

ist. In so far as it sought to foreclose said mechanic’s Wen 
for said balance of $440.70, because of misjoinder of plaintiffs, 
Silliman and Gammage having no interest in it. 

2d. In so far as it attempted to charge a lien in favor of 
said Barnes, because said lien is not shown to. have been 
fixed as against said city. 

3d. In so far as it set up the failure of the city to comply 
with its contract, because plaintiffs were not the owners of the 
franchise of said association or in a condition to rescind the 
contract. 

4th. In so far as it sought to annul said agreement, because 
it was not shown that all the consideration passing from said 
city was unlawful, and because plaintiffs were not the owners 
of said franchise, and because it could not complain of its own 
wrong as a basis for annulling its contract, if plaintiffs were 
said market-house association. 

5th. It was not shown that the lien of Barnes was ever fixed 
by law against the city. 

Answering, defendant pleaded not guilty, general denial, 
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and asked, in the event that the property should be held sub- 
ject to the lien, that defendant be allowed to redeem, &c. 

On the 27th of June, 1878, the court rendered its judg- 
ment (there being no jury )—that the plaintiffs recover of 
defendant said lot 7 in block 16 in Palestine, Texas, with all 
the buildings thereon, a writ of possession, and all costs. 

On the 27th of June, 1878, defendant filed a motion for 
a new trial, on the grounds— 

Ist. That the court erred in overruling its general and 
special exceptions. 

2d. That the court erred in permitting plaintiffs to read in 
evidence the judgment of N. B. Barnes against B. D. Wilson 
and said association, and the order of sale and deed there- 
under, over the objection of defendant that it was not a party 
to the suit. 

3d. That the court erred in construing the contract of Sep- 
tember 2, 1875, as being executory in whole at the date of 
the judgment and suit; that it was not a necessary party ; 
that a sale under the judgment destroyed all of its rights 
and interests, and that it had no right to redeem. 

On the 27th of June, 1878, the court overruled defendant’s 
motion for a new trial, and defendant gave notice of an 
appeal to the Supreme Court. 

On the 12th of July, 1878, defendant filed its assignment 
of errors, viz.: 

Ist. That the court erred in overruling the defendant’s 
special and general exceptions to plaintiffs’ amended origi- 
nal petition. 

3d. That the court erred in construing the contract be- 
tween the city of Palestine and the market-house association 
bearing date September 2, 1875, as being an executory con- 
tract at the date of the judgment of said N. B. Barnes against 
B. D. Wilson and the Palestine Market-house Association ; 
in holding that at the date of said judgment the city of Pal- 
estine was not a necessary party to the judgment; in holdirg 
that at the date of the sale of the market-house by the sher- 
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iff the city of Palestine had no interest in the market-house ; 
in holding that the sale under the judgment transferred to 
plaintiffs the title to said property, and that it transferred the 
right of defendant to continue the occupancy of the market- 
house under the contract; in holding that the city of Pales- 
tine had and held a mere contingent interest in the market- 
house liable to be destroyed, and that the same was destroyed 
by the sale under the judgment rendered in favor of N. B. 
Barnes against said Wilson and the market-house associa- 
tion, notwithstanding the city was not a party to said judg- 
ment; and in holding that the city of Palestine had no right 
to redeem the property. 

4th. That the court erred in overruling defendant’s motion 
for a new trial. 


Greenwood § Gooch and J. J. Word, for appellant. 

I. The court erred in overruling the defendant’s special 
and general exceptions to plaintiffs’ amended original peti- 
tion. 

1. Three persons, one having an interest in a debt and two 
having no interest, cannot join as plaintiffs in a suit to re- 
cover the debt or foreclose a lien securing it. To sustain this 
we think it unnecessary to cite authority. 

2. To fix a mechanic’s lien against the owner of the realty 
in favor of a sub-contractor, a copy of the contract or bill of 
particulars must be served on the land-owner as well as on 
the debtor, and the pleading must show that it is fixed. 
( Waldroff v. Scott, 46 Tex., 4.) 

3. The sale of a house and lot under an order of sale issued 
under a judgment foreclosing a furnisher’s lien conveys that 
to which the lien attached, and not the franchise of the asso- 
tiation doing business therein; and a part of a contract can- 
not be rescinded, 

4. Where a plaintiff specially sets out his title, he cannot 
introduce any other; and if that stated will not authorize a 
recovery, it is subject to exception; and a judgment which is 
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a link in the title rendered in favor of Barnes against Wil- 
son and the market-house association will not affect the city 
of Palestine, which has an estate in fee-simple to take effect 
in futuro, or which is a tenant for years in possession, and 
which is not a party to the suit. (Rivers v. Foote, 11 Tex., 
670; Custard v. Musgrove, 47 Tex., 218; Waldroff v. Scott, 
46 Tex., 1; Peters v. Clements, 46 Tex., 115; Wright v. 
Wooters, 46 Tex., 380; Lockhart v. Ward, 45 Tex., 227.) 

If. A plaintiff, in a suit of trespass to try title, must re- 
cover on the strength of his own title; but it is sufficient to 
show that both parties claim from a common source. (2 
Paschal’s Dig., art. 68292.) 

1. If, in showing a common source, it is also shown that 
the defendant has a vested remainder, or an estate for a term 
of years, by recorded conveyance from the common souree 
prior in date to the conveyance of the plaintiff, and that the 
conveyance to the plaintiff is from a sheriff, under an order 
of sale and judgment against the corporation which is the 
common source, and to which suit and judgment the defend- 
ant was not a party, though his conveyance was existing and 
recorded at the beginning of the suit, the plaintiff cannot 
recover on that title in that suit of arengens to try title. 
( Waldroff v. Scott, 46 Tex., 1; Peters v. Clement, 46 Tex., 
115; Wright v. Wooters, 46 Tex., 380; Lockhart v. Ward, 
45 Tex., 227; Bish. on Cont., sec. 617.) 

An atebe of freehold or inheritance may be made to 
commence in futuro, by deed in like manner as by will. 
(rapes Dig., art. 1002; Chase’s Blackst., side p. 168, top 
p. 8349; 2 Wash. on Real Estate, 456, 592.) 

3. The alienation of any particular estate on which any 
remainder may depend shall not operate to defeat, impair, 
or in anywise affect such remainder. (1 Pasc ‘hal’s Dig., art. 
998; 2 Wash. on Real Estate, 594, 595; Chase’s Blackst., 
352, 358. 

4. The city of Palestine had power to make the contract 
attacked. 

35 
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IIf. The court erred in overruling defendant’s motion for 
a new trial. ° 

The same points presented have been discussed in the fore-— 
going propositions, except the last cause of complaint in the 
third reason in the motion, viz.: “The court erred in holding 
* * * that the city of Palestine had no right to redeem 
said property.” 

1. Every person who has an interest in land, whether as 
tenant for years or a greater estate, has a right to redeem. 
(Lockhart v. Ward, 45 Tex., 227, and authorities cited.) 


R. A. Reeves & Son, for appellees. 

I. If the plaintiffs are not entitled to relief under the prayer 
to which the exception relates, the relief to which they are 
entitled will be afforded under the other prayers of the peti- 
tion or the prayer for general relief. 

Tn the first count in the petition the plaintiffs pray for the 
restitution of the premises, with damages and costs. In the 
second count plaintiffs pray that the lease be held as null and 
void, and judgment for the restitution of the lot of ground 
and premises, and for the value of their use and occupation ; 
or if that cannot be done, then they pray judgment enfore- 
ing the mechanic’s lien against’said lot and building, or that 
they be allowed to remove the building in satisfaction of 
said lien, and for costs, and for general and special relief. 
(Trammell v. Watson, 25 Tex. Supp., 216; Story’s Eq. Pl., 
sec. 40.) 

II. The employment of a contractor or other person to 
erect a house is deemed the creation of an agency to the 
extent of rendering the ground and house liable to a lien for 
tne payment of the labor and material furnished and used by 
his employé, or sub-contractor, in the erection of the house. 

The market-house was erected on the lot of ground in con- 
troversy according to the terms of the lease, subject to N. B. 
Barnes’ mechanic’s lien for work done and material furnished 
and used in the building. N. B. Barnes recovered a judg- 
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ment against B. D. Wilson in the District Court of Anderson 
county on the 6th of July, 1877, for $1,440.70, with twelve 
per cent. interest, besides costs, and foreclosing said Barnes’ 
lien on the house and lot in controversy, and ordering the 
same to be sold to pay said sums of money. (Act of 1871, 
2 Paschal’s Dig., arts. 7112, 7114; Hilton v. Merrill, 106 
Mass., 528; Parker »v. Bell, 7 Gray, 429; Weeks v. Walcott, 
15 Gray, 54; Clark v. Kingsley, 8 Allen, 543.) 

III. The franchise was annexed to the estate, and plain- 
tiffs, as purchasers of the house and lot, became thereby the 
assignees of the market-house association, and were entitled 
to all their rights and remedies to enforce or cancel their 
contract with the city of Palestine embracing the franchise. 

The order for the sale of the house and lot in controversy 
was issued on the judgment of N. B. Barnes against B. D. 
Wilson and the Palestine Market-house Association, as men- 
tioned under second proposition and statement, on the Ist 
of August, 1877, directed to the sheriff of Anderson county ; 
and said house and lot were sold by the sheriff, by virtue of 
said order of sale, on the 4th of September, 1877, when appel- 
lees became the purchasers at the sum of $1,000, and the bid 
was entered as a credit on the judgment, hy direction of N. B. 
Barnes, except the cost, which was paid in money, leaving a 
balance of $440.70, besides interest due, on the judgment; 
and thereupon the sheriff conveyed the house and lot of 
ground in controversy to plaintiffs, by deed dated September 
4,1877. (Taylor’s Landlord and Tenant, secs. 260, 261, 425, 
426, 429, 435, 437, 438, 444, 445, 449; Wash. on Ease. and 
Serv., p. 36, part 15; Norman v. Wells, 17 Wend., 136.) 

IV. The facts stated in the petition relating as well to the 
recovery of the judgment by N. B. Barnes against B.D. 
Wilson and the market-house association as to other grounds 
affecting the city of Palestine, and the title it claims, amount 
to a cause of action against said city, and entitle the plain- 
tiffs to recover according to their allegations. 

Appellees, as plaintiffs below, deraign their title to the 
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house and lot in controversy, consisting of a deed from 8. A. 
FE. Fowler to the Palestine Market-house Association, dated 
September 28,1875; a deed from Ed. Davis, sheriff of An- 
derson county, by his deputy, Lon. Ratcliff, to plaintiffs as 
purchasers, dated September 4, 1877, under Barnes’ judg- 
ment and sale,as mentioned under third proposition; also 
market ordinance of August, 1875, and lease from the city 
of Palestine to the market-house association. 

V. The appellees show title in themselves to the premises, 
and that appellant has abandoned the market project and is 
legally incapable of performing, and has failed to perform, 
the conditions of the lease to the market-house association. 

VI. The covenants of the contract between the city of Pal- 
estine and the market-house association to which the remain- 
der was subject were dependent, and the consideration mov- 
ing from the city was future and executory, illegal and void. 
(Short v. Price, 17 Tex., 403; 2 Story’s Eq., secs. 698, 699, 
700, 1803; 1 Pars. on Cont., pp. 280, 386, 3891; 2 Pars. on 
Cont., 40; Taylor’s Landlord and Tenaut, sees. 285, 276, 
565, 267; 1 Dill. on Mun. Corp., sec. 381, p. 471; 2 Dill. on 
Mun. Corp., sec. 749; Marsh v. Fulton County, 10 Wall, 
676.) 

VII. The surrender of the market franchise and the ex- 
emption of the house and lot from the payment of city ad 
valorem taxes, without an ordinance from the city counci' 
authorizing the exemption from taxation, as provided in the 
lease from the city of Palestine to the market -house associa- 
tion as the consideration moving from the city to the market- 
house association for the purchase of the lot of ground and 
the erection of the building, were not authorized by the city 
charter, nor by the ordinance authorizing the mayor and alder- 
men to make the lease. (Williams v. Davidson, 43 Tex., 1, 
33, 87; 1 Dill. on Mun. Corp., sees. 55, 60, 61; 1 Pars. on 
Cont., 889, 390; 2 Id., 40; Meuser v. Risdon, 36 Cal, 239; 
City of Oakland v. Carpentier, 13 Cal., 540; Gale v. Village 
of Kalamazoo, 23 Mich., 344.) 
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VII. Appellant cannot redeein for the Palestine Market- 
Ilouse Association ; or if appellant can redeem to the extent 
of the city’s claim under the contract with the market-house 
association, it could only be done on the supposition that the 
city had legal capacity to make the contract and could com- 
ply with its conditions, 

By the terms of the contract with the market-house associ- 
ation, appellant reserved the control of part of the rooms in 
the building during the lease, and was to own the lot of 
ground and building at the end of the term in fee-simple, on 
conditions mentioned in the contract. 


Moors, Curer Justicr.—The “ market ordinance” passed 
by the city council August, 1875; the agreement between 
appellant and the Palestine Market - house Association dated 
September 2, 1878; and the deed from Mrs. 8. A. E. Fowler 
to the market-house association, for the lot of ground sued 
for, dated September 28, 1875, show upon their face that they 
are the several parts of a contract between the city of Pales- 
tine and the Palestine Market-house Association, and they 
must be so treated and considered, in order to enable us to 
properly understand them and determine the real import 
and object of the contract. The terms of the contract must 
unquestionably have been discussed and understood when 
the ordinance was adopted by the city, for unmistakable ref- 
erence is made in it to the contemplated contract with the 
market-house association and the purchase of the lot. The 
ordinance was evidently adopted to confer upon the mayor 
and aldermen authority to contract with the market-house 
association, and also for the purpose of giving effect to the 
terms and stipulations of the contract which they were ex- 
pected to make. The instrument by which the city, by the 
mayor and aldermen, and the market-house association, by 
its president and secretary, sought to embody the terms of the 
contract, as we have said had been understood and agreed 
upon, bears date September 2, 1875, and stipulates for the 
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building of a market-house by said market-house association, 
on the lot which, as stated in said agreement, was bought by 
said association “from 8. A. E. Fowler, by deed dated 28th 
day of September, A. D. 1875.” 

Now, although this instrument dated September 2, 1875, 
is certainly a most singular and inartificially drawn instru- 
meut, when construed in connection with the ordinance by 
which it was evidently authorized, it cannot be denied that 
the market-house association thereby undertook and bound 
itself to erect a house upon the lot referred to, to be used as 
a market-house; that the city should have the right to use 
and occupy oue room in it for the time indicated in said agree- 
ment; that the association should have the use and enjoy- 
ment of the lot and balance of the building for the pur- 
poses of the association, together with the rights, privileges, 
and immunities in said agreement stipulated; and that on 
the termination of this agreement the city of Palestine should 
have a title in fee for the entire lot. Whether it was sup- 
posed by the contracting parties that the title in fee to the 
lot was vested in the city by the instrument at the date of its 
execution, by estoppel or otherwise, or whether it was the 
intention that the fee should remain in the market-house 
association until the expiration of the term of twenty-one 
years during which they were entitled to the privileges stipu- 
lated in said instrument, it would be difficult to say; but it is, 
perhaps, of no great moment that we should do so at present. 

Whether the market-house association held in effect un- 
der a tease from the city, or the city was a tenant for a 
term of years under contract with the market-house associa- 
tion, with or without remainder in fee, will make no differ- 
ence in the result of this case as now presented, whatever 
questions may arise respecting the property at a future day. 
Although the suit is for the entire let, yet it appears that 
appellees are in possession of the lot and building, with the 
exception of the room of which it is stipulated in the agree- 
ment the city should have the exclusive use and enjoyment 














1878.] City oF PaLestINE v. BARNES. 551 





Opinion of the court. 





for the term of twenty-one years; and unless appellees show 
that they are entitled to it against appellant, the judgment 
must be reversed and they must ultimately fail in their action. 

Conceding, then, that the title in fee remained in the mar- 
ket-house association, still it cannot be denied that appellant 
is in possession under a contract with the market - house as- 
sociation, who on this theory of the case was at the date of 
this. contract, and when possession was delivered to appel- 
lant, the owner in fee of the property. Now, unless this 
contract was an absolute nullity, or if merely voidable unless 
appellees have shown that they have the right to avoid it, they 
unquestionably have no cause to complain. 

Was, then, the agreement of September 2, 1875, which was 
executed long before appellees’ judgment, so far as regards 
the room held by it, void or voidable at the instance of appel- 
lees? They insist that the entire contract is void, because 
the city of Palestine had no authority to delegate to the mar- 
ket-house association some of the privileges stipulated in said 
contract; that the exemptions from taxation as therein agreed 
had never been legally secured to the association, because no 
ordinance to this effect has ever been enacted, and that the 
ordinances which were intended to secure to the association 
the privileges stipulated for in said agreement had not been 
enforced. But we are unable to see wherein appellant ex- 
ceeded the just limits of its authority in said contract. Its 
terms and stipulations seem to be within the limit of its 
authority under the charter and ordinances under which it 
acted. The city was authorized by ordinance to exempt the 
property from city taxes; and the contract showing that this 
had been stipulated was ratified and approved by the city, 
and was unquestionably just as binding upon it, as if it had 
adopted an ordinance to this effect. 

There was no failure of the city in enforcing its ordi- 
nances. It did not stipulate that it would see that violators 
of the ordinances should be convicted. The ordinances 
were not repealed, and the city officers prosecuted whenever 
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charges of violation of them were properly made. But if 
these objections of appellees were borne out by the record, 
they furnish no ground for cancelling or annulling the con- 
tract. Certainly none of them show that it was absolutely 
void ;—they, at most, merely attack the consideration in part 
moving the market-house association to make the contract. 
It is not insisted, as we understand appellees’ counsel, that 
all the stipulations on the part of the city are wltra vires. But 
if they are, still, as the contract was, notwithstanding its want 
of consideration, executed to the extent at least of putting 
appellant in possession of the room claimed by it, the title 
of appellant cannot be said to be void; and if it is conceded 
to be voidable, appellees have not shown any right in them- 
selves to avoid it. 

Appellees, of course, acquired no greater estate than that 
bound by the judgment under which they purchased. The 
right to the tenement held by appellant was not in the market- 
house association at the date of the judgment, but had long 
before been vested in appellant. The date of the lien fore- 
closed by the judgment is not shown. It is argued by appel- 
lees as if this lien grew out of the building of the house in 
part occupied by appellant; but if so, this is not shown, nor 
does it appear that the lien was fixed against appellant. The 
effect of the sale, on the facts as presented by the record, 
could only vest in the purchaser such title as the market- 
house association had at the date of the judgment. It fol- 
lows, giving to the agreement of September 2, 1875, the 
construction which we have heretofore conceded, that appel- 
lees, by their purchase, got title to the entire lot, subject to 
the easement previously vested in appellant, if said lot was 
at the time the subject of sale under execution. 

Appellees insist that they acquired by their purchase under 
the judgment all the corporate rights, privileges, and fran- 
chises of said market-house association, because the same 
were attached or appurtenant to said lot, and as assignees of 
said association they were entitled to all its equitable rights 
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and remedies against appellant under said contract. There 
is, however, in our opinion, no foundation for such an as- 
sumption. It is a novel doctrine, for which no authority has 
been cited, that corporate franchises are ever attached to, or 
pass as incidents to land. If the franchises of a corporation 
could not be exercised or enjoyed except in a particular 
locality, the inability of the corporation to use or exercise 
them in the required locality might suspend or work an ab- 
solute destruction of its corporate existence; but, unquestion- 
ably, the forced or involuntary sale of its place of business 
under execution, if this can be done, vests in the purchaser 
at such sale neither its corporate existence nor franchises. On 
the contrary, instead of the corporate franchises being an 
appurtenance of the lot, as appellees insist, if they can only 
be exercised on the lot, then the lot is an incident of the 
corporation, and can no more be sold under execution than 
could the corporation itself. (The Susquehanna, &c., v. Bon- 
ham, 9 W. & S., 28; Gue v. Tide Water, &e., 24 How., 263; 
Plymouth, &e., v. Colwell, 39 Penn. St., 337; Youngman v. 
The Elmira, &c., 65 Penn. St., 278; James v. The Pontiac, 8 
Mich., 91.) 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 
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)D. Porcneter v. Joun M. Bronson, Apm’r or R. W. Barrow. 


SUIT ON FOREIGN JUDGMENT.—In the absence of an averment in 
the petition on a foreign judgment, of a law, custom, or procedure in 
the court where the judgment was rendered requiring a different 
construction, such judgment will be construed to have the same 
legal effect as if it had been rendered in our own courts. 


. CHARGE.—It is the duty of the court to construe a foreign judgment 


when sued on, and not for the jury, upon evidence. 


. PLEADINGS NOT SUPPLIED BY EVIDENCE.—Want of material aver- 


ment as toa judgment cannot be supplied by evidence on the trial. 


. EFFECT OF FOREIGN JUDGMENT—FORECLOSURE.—A foreign judg- 


ment for foreclosing a mortgage will be construed to extend no 
further, unless it be shown by averment and proof that such judg- 
ment when rendered had additional effect. 


. CONSTRUCTION AND EFFECT OF JUDGMENT.—It seems that the 


court would not so construe such judgment, with aid of averment 
and proof, where the transcript of the proceedings shows no prayer 
for a personal judgment, and where the jadgment clearly extended 
uo further than to decree a foreclosure of a mortgage. 


. CORRECT DECISION FOR WRONG REASON.—That the judge below 


rendered a correct judgment upon a wrong reason, (as in this case, 
had the special exception improperly been the cause of the judg- 
ment while the petition was subject to general demurrer,) would be 
no ground for reversal. 


Apprat from Victoria. Tried below before the Hon. IL. 
Clay Pleasants. 

D. Porcheler sued appellee upon a judgment alleged to 
have been rendered in the Fifth District Court of the parish 
of Orleans and State of Louisiana, in favor of D. Porcheler 
and against R. R. Barrow, stating its amount, &c. Fle alleged 
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that it had never been paid and remained in full force and 
effect, not reversed, satisfied, or otherwise vacated. He at- 
tached to his petition a copy of the judgment and alleged 
presentation thereof to Bronson, administrator, and its re- 
jection, and prayed for judgment. 

Bronson, administrator, demurred generally and specially, 
alleging for special demurrer that the judgment sued on was 
not a judgment against Barrow personally, but a judgment 
against him in a representative capacity alone, and for answer 
pleaded payment. 

This special exception was sustained by the court, and, 
plaintiff declining to amend, there was final judgment against 
him, that the case be dismissed and that he pay all costs. 
From this judgment the plaintiff appealed. The additional 
facts are given fully in the brief of appellant, which is full 
and accurate in its statement. 


A. B. Peticolas, for appellant. 

I. When a judgment of another State of the United States 
is sued on, and it appears from the pleadings that the judg- 
ment where rendered is claimed to be a valid judgment 
against the defendant therein personally, whether it is such a 
judgment or not, depends upon the question what the laws 
of that State are, which question is a question of fact, to be 
proved and found as other facts in the case, and such a judg- 
ment cannot by the court be pronounced merely a judgment 
against defendant in a fiduciary capacity, on demurrer, and 
as a pure question of law. 

The petition alleges that on the 10th of March, 1873, at the 
March Term of the Fifth District Court of the parish of Or- 
leans and State of Louisiana, the same being a court of record 
having jurisdiction to hear and determine, the judgment sued 
on was rendered. 

Attached to the petition and made a part of it, is an au- 
thenticated copy of the judgment sued on, the transcript of 
which embraces the petition, the citation, the answer, and 
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the judgment rendered in the said Louisiana court. Petition 
further alleges that the judgment thereto attached remains in 
full force and effect, not reversed, not satisfied, nor otherwise 
vacated ; avers presentation to and rejection by the adminis- 
trator Bronson, and prays for judgment. The petition in the 
original suit in Louisiana is signed by Hornor & Benedict, 
attorneys, and declares upon a promissory note drawn by 
Barrow to his own order and by him indorsed, dated at New 
Orleans November 8, 1871, for $2,500. 

It alleges that to secure the payment of the note, costs, 
and attorney’s fees, Barrow individually, as the testamentary 
executor of his deceased wife and as the natural tutor of his 
minor children, executed a mortgage on certain real estate 
described, and prays that Barrow individually, as the exec- 
utor of his deceased wife and as natural tutor of his minor 
children, may be cited, and that after due proceedings peti- 
tioner have judgment recognizing his mortgage on the prop- 
erty described for $2,500, interest, costs, and attorney’s fees, 
and that the mortgaged property be sold. 

Citation issued exactly as prayed for. Sheriff’s return 
shows service on Barrow individually, as executor of his 
wife, &. Barrow’s answer sets up, (1) that Barrow is not 
the legal owner of the note; (2) that the mortgaged property 
belongs to minors; (3) that the mortgage and note were 
signed by him only in his individual, capacity. 

The judgment rendered March 10, 1873, adjudges that 
there be judgment in favor of plaintiff Porcheler against R. 
R. Barrow individually, as the testamentary executor of his 
deceased wife, Voluminia W. Barrow, and as the natural 
tutor of his minor children, Voluminia R. Barrow and Rob- 
ert R. Barrow, recognizing plaintiff’s special mortgage on 
the property described in his petition for the sum of $2,500 
and interest, for costs and attorney’s fees, and ordering sale 
of the property. 

Appellee’s special exception is “that the judgment is not 
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against Barrow personally, but in his representative capacity 
alone.” 

The judgment of the District Court of Victoria county 
was that the defendant’s demurrers be sustained; that the 
case be dismissed, and that plaintiff pay costs. 

The bill of exceptions of plaintiff shows that only the spe- 
cial exception of the plaintiff was sustained, and that was sus- 
tained because, in the opinion of the court, “said judgment 
was not a judgment against Barrow personally”; and to this 
ruling plaintiff Porcheler excepted on two grounds— 

Ist. Because the judgment is one of the State of Louisi- 
ana, and is alleged in the petition to be a valid judgment 
against Barrow personally, and whether it is such a judgment 
or not, is not a pure question of law, but a mixed question of 
law and fact, and depends upon the laws of Louisiana, to be 
hereafter offered in evidence to establish the validity of the 
judgment against Barrow personally; and the court could 
not, in advance of said proof being made, determine whether 
it was valid or not, as a personal judgment against Barrow. 

2d. Becanse it was entitled to the same faith and credit, 
validity and efficacy, in Texas as in Louisiana; and what 
its validity and efficacy there were, depended upon the law 
and custom of Louisiana, which was a question of fact not to 
be determined on exception. (Paschal’s Dig., art. 3709; 
Crosby v. Huston, 1 Tex., 231; Bradshaw v. Mayfield, 18 
Tex., 28; 1 Greenl. Ev., secs. 487, 488; Clemmer v. Cooper, 
24 Iowa, 185; Grover v. Grover, 30 Mo., 400; Hall ». Wil- 
liams, 10 Maine, (1 Fairf.,) 278; Holton v. Gleason, 26 N. HL., 
501.) 

IT. The judgment sued on is sufficient to authorize a judg- 
ment thereon against Barrows, administrator, here; for when 
tested by the laws of the State of Texas it is a personal judy- 
ment. 

The second ground of plaintiff’s exception to the ruling 
and judgment of the court below on the demurrer is, because 
the judgment, [sued on] properly construed, was a personal 




















PoRCHELER v. BRONSON. 





Argument for the appellee. 





judgment against Barrow, as shown by the whole transcript 
of the record, the words used being simply descriptio persone. 
(Gregory v. Leigh, 33 Tex., 813; Stevens v. Morris, 35 Tex., 
709; Hall v. Pearman, 20 Tex.,170; Claiborne v. Yoeman, 
15 Tex., 44; Gayle v. Ennis, 1 Tex., 184.) 


Lackey § Stayton, for appellee. 

I. When a suit is brought upon a foreign judgment, if there 
be no ambiguity in it, it is the duty and the right of the court 
trying the cause to determine the legal effect of such judg- 
ment upon the transcript, without resorting to proof aliunde. 
(Fisk v. Miller, 20 Tex., 581; Beatty v. Gates, 4 Ind., 155; 
1 Greenl., sec. 86; Kimball v. Merrick, 20 Ark., 13; Elliott 
rv. Peirsol, 1 Pet., 340; Gay v. Welles, 7 Pick., 219; Green v. 
Clark, 5 Denio, 505.) 

If. If there be anything peculiar in the laws of the State 
of Louisiana, or in the customs of procedure in the courts of 
that State, by which the judgment sued upon became a per- 
sonal judgment against Robert R. Barrow for money, then 
the appellant should have alleged such laws or customs of 
procedure as facts to authorize proof of the same. (1 Tex., 
231; 18 Tex., 28, 29; 1 Greenl., sec. 486; 3 Iowa, 483.) 

The appellant did not allege the existence of any law or 
custom of procedure in the State of Louisiana which would 
control the legal effect of the judgment sued upon and make 
it a personal judgment for money against Robert R. Barrow, 
but declined to amend his pleadings and set up any such 
facts. 

III. Judgments are presumed to follow the obligations they 
enforce ; but when the prayer in the petition does not follow 
the obligation, this presumption does not exist. (The United 
States v. Hawkins, 4 Mart., (N. 8.,) 319, 320.) 

IV. The judgment sued upon was not a personal judgment 
for money against Robert R. Barrow. 

The judgment sued upon, so far as material, was in words 
and punctuation as follows: “It is ordered adjudged and 
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decreed that there be judgment in favor of plaintiff Domi- 
nique Pocheler and against defendant Robert Ruffin Barrow 
individually as the testamentary executor of his deceased wife, 
Volumnia W. Barrow, and as the natural tutor of his minor 
children, Volumnia R. Barrow and Robert R. Barrow, Jr. ; 
recognizing plaintiff’s special mortgage on the property 
described in his petition, for the sum of two thousand five 
hundred dollars with eight per cent. per annum interest 
thereon from January Ist, 1873; five per cent attorney’s 
fees; five dollars costs of copy of acts, one 59, dollars costs 
and certificate of record and costs of suit.” 

It is further ordered that “said property be seized and sold 
for the payment and satisfaction of plaintiff’s said mortgage 
as aforesaid.” 

The citation served was as follows, in words and punctua- 
tion, to wit: “ Mr. R. R. Barrow, individually as testy execu- 
tor of his deceased wife Volumnia W. Barrow and as natural 

_tutor of his minor children, named Volumnia R. Barrow and 
Robert R. Barrow Jr. of New Orleans. You are hereby sum- 
moned to comply with the demand contained in the petition 
of which a copy accompanies this citation,” Xe. 

The return upon the citation, so far as material, was as fol- 
lows, in words and punctuation, to wit: “ Received January 
14th, 1873, and on the fifteenth day of the same month and 
year served copy of the within citation and accompanying 
petition on Robert R. Barrow individually as testamentary 
executor of his deceased wife, &c., by leaving the same at his 
domicil.”’ 

There was a special prayer for a judgment recognizing the 
mortgage sued upon, and for foreclosure and sale of the mort- 
gaged property. 

Barrow set up in his answer that the note and mortgage 
sued upon should not have been executed by him in his indi- 
vidual capacity, but in his representative capacity as tutor. 

The transcript of the judgment sued upon was made a part 
of appellant’s petition. 
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Moorg, Cuter Justice.—The legal effect of a judgment 
upon which suit is brought, whether it be a domestic or for- 
eign judgment, is to be determined by the court, and not the 
jury. In the absence of an averment in the petition, of a law, 
custom, or procedure in the courts of the State where the 
judgment was rendered requiring a different construction 
to be given it, a foreign judgment must be interpreted and 
held to have the same legal effect as if it had been rendered 
by our own courts. (Bradshaw v. Mayfield, 18 Tex., 21.) If 
by the law or usage of the State from which the judgment 
comes it has a different force and effect from that which a 
similar judgment by our courts would have, like force and 
credit will be given to it here as it has where rendered ; buf, 
to enable the court to see that it is entitled to the credit 
claimed for it, the law or usage entitling it to this effect, must 
be averred. (Taylor v. Runyan, 3 Clark, (Iowa,) 474.) If 
there is no averment of a law or usage of the State where 
the judgment is rendered entitling it to the legal effect asked 
to be given it, the petition is defective, and should be so held 
by the court, if excepted to. It is no answer to the demurrer 
to say that the existence of the law or usage which entitles 
the judgment to the effect claimed for it, is a question of fact, 
even if the evidence to prove the law should be submitted to 
the jury instead of to the judge, contrary to what Mr. Green- 
leaf says seems to be the better opinion. (1 Greenl. Ev., 
sec. 486; Story’s Confl. of Laws., sec. 683.) For as the evi- 
dence is not admissible unless its existence is averred in the 
petition, this concession, if made, is no answer to a demurrer 
to a petition seeking to give an effect to the judgment to 
which, in the absence of the particular law or usage, it would 
not be entitled. 

The judgment upon which appellant’s action is brought is 
not for the recovery of money of appellee’s intestate, but for 
the foreclosure of a mortgage. In other words, it is not a 
personal judgment, but for the enforcement of a lien, for the 
satisfaction of an amount recovered in the judgment, by the 
36 
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sale of the property therein described. Admit that the judg- 
ment bound the defendant in his individual as well as his 
representative character, plainly it does so merely to the 
extent of his interest in the property condemned to sale; and 
if it be also conceded that the facts alleged in the petition 
entitled the plaintiff to a personal judgment against the de- 
fendant for the debt named in the mortgage, still, beyond 
question, the petition contains no prayer for such a judgment. 
It is not, therefore, to be presumed, although the facts alleged 
would have warranted it, and when to do so would conflict 
with the plain language of the judgment entry. (United 
States v. Hawkins, 4 Mart., (N.S.,) 317.) Appellant, to parry 
the effect of this obvious defect in his petition, insists that 
this is not the ground upon which the court below sustained 
the demurrer. This may be true; and it may be, as he also 
insists, that this is not the precise objection to the petition pre- 
sented by appellee’s special exception. But, be this as it may, 
unquestionably the defect in the petition, is such as may be 
taken advantage of by general demurrer. The judgment of 
the court is a general one, and sustains the general demurrer 
as well as the special exception. The judgment being correct, 
it cannot be reversed merely because the judge, if such is 
the fact, assigned a wrong reason for his judgment. It is 
the judgment of the court below which we are called upon to 
revise, and not the reasons given by the court in support of 
them. 


The judgment is affirmed. 
AFFIRMED. 





Dimas R. Ponce v. A. F. McWuorter ET AL. 


1. RECEIPT—PAROL RESCISSION OF SALE OF LAND.—A receipt exe- 
euted by the vendee acknowledging the receipt of a sum of money 
in full of sums by him laid out for payment of surveying fees, &c., 
which in the deed to the land formed the consideration of the sale, is 
not evidence, of itself, of a resale or rescission of the contract of sale, 
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but it is admissible with other testimony to sustain a parol resale or 
rescission. 

. PRACTICE—ERRONEOUS RULINGS UPON IMMATERIAL ISSUES.— 
‘That exceptions to defective pleas were not sustained, is not error, 
where the court on the trial took no notice of such pleas in submit- 
ting the case to the jury. 

3. PAROL RESCISSION OF SALE OF LAND.—A parol rescission of a sale 
of land will be decreed upon evidence on which the court would 
enforce a parol sale of land. 

4, PAROL SALE OF LAND—SPECIFIC PERFORMANCE.—Cases in this 
court are numerous recognizing parol sales of land and enforcing 
them, where the purchase-money has been paid, possession taken 
with consent of the vendor, and improvements made on the land 
without his objection. 

5. SAME—STATUTE OF FRAUDS.—Where one of two contracting par- 
ties has been induced or allowed to alter his position on the faith of 


to 


the contract to such an extent that it would be fraud on the part 
of the other party to set up its invalidity, courts of equity hold that 
the clear proof of the contract and of the acts of the part perform- 
ance will take the case out of the statute of frauds, if the acts of 
part performance are clearly referable to the parol agreement. 

6. SAME.—That the vendee in such parol contract has sold to others 
who have made improvements under such purchase, rather inereases 
the equity in favor of enforcing the parol contract. 

. POSSESSION OF LANDS AS NOTICE.—That a vendee in a parol con- 
tract for sale of Jand, sold the land, and his vendee entered upon 
the land and erected improvements during the life of the original 
vendor, will be held as evidence of an entry and erection of im- 
provements with consent of such original vendor, in a suit by his 
heirs for the land. 


io) 


ApprAL from Madisom ‘Tried below before the Hon. 
James R. Burnet. ° 


H. I. Boone, for appellant.—Zoraster Robinson was the 
original grantee of the land, and all parties claim under or 
through him. The deed from Robinson to Richardson was 
made on the 17th of October, 1835, duly acknowledged Au- 
gust 8, 1837, filéd for record October 16, 1840, and recorded 
November 22, 1840, in the county of Montgomery, within 
the boundaries of which the land then was embraced. The 
defendants claim under junior title fr6m Robinson, made 
subsequent to the recording of the deed from Robinson to 
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Richardson. But they seek to avoid the deed to Richardson 
on three grounds. They claim (1) that on the 13th of Jan- 
uary, 1841, there was a rescission of the sale made by Rob- 
inson to Richardson, and a reconveyance of the land by 
Richardson to Robinson; (2) that there was a failure of 
consideration in the original sale from Robinson to Richard- 
son; and (3) that there was fraud in the sale from Robinson 
to Richardson. 

These propositions they seek to establish by the introduc- 
tion of an instrument purporting to have been executed by 
Richardson on the 13th of January, 1841, [which reads as 
follows: “January 13, 1841.—This day received of Zoraster 
Robinson $75 in full for money paid by me in 1835 at San 
Felipe de Austin in clearing out said Robinson’s headright 
league of land, he (said Robinson) having paid the govern- 
ment dues on the same. Signed, Dante, L. Ricwarpson,” ; 
and by the testimony of Zoraster Robinson himself. 

The pleas setting up these defenses were excepted to by 
plaintiff; his exceptions were overruled and proper bills of 
exceptions were taken. The introduction of the receipt as 
evidence and the depositions of Robinson were objected to 
by plaintiff; his objections overruled and bill of exceptions 
taken. The same question arose in the charge of the court, 
and was excepted to, and bills of exception taken. A special 
charge was asked embodying plaintiff’s view of the law 
on these questions, which was refused, and bill of excep- 
tions taken. The assignment of errors presents all of these 
rulings of the judge below as errors for which judgment 
should be reversed. 

We respectfully contend, for appellant, that the deed from 
Robinson to Richardson cannot be avoided on any of the 
grounds taken by defendants, and that it was the oldest con- 
veyance, was first recorded and conveyed the land, and as 
there are no questions of prescription involved. the judgment 
of the court below on the law and facts should have been 
for plaintiff. 
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1. There was no rescission of the sale from Robirson to 
Richardson. The deed from Robinson to Richardson was 
made in 1835; the date of the pretended rescission is Jan- 
uary 13,1841. The statute of frauds was passed January 
18, 1840; took effect March 16, 1840. (Paschal’s Dig., p. 
409.) It was invoked by proper pled’ by plaintiff. The 
alleged receipt from Richardson to Robinson cannot be con- 
strued into a memorandum in writing for the sale of land, 
(Patton v. Rucker, 29 Tex., 402; Bracken v. Hambrick, 25 
Tex., 412; Taylor v. Ashley, 15 Tex., 53,) nor as a rescission 
of a sale of land, because such a “contract for a rescission of 
a sale of land” would be as much obnoxious to the provis- 
ions of the statute of frauds, and would require the same 
evidence under the statute to set it up as would be required 
for the sale of land. (Dial v. Crain, 10 Tex., 444, 454.) A 
verbal agreement to destroy a deed, or even its destruction, 
will not reinvest the title. (Van Hook v. Simmons, 25 Tex. 
Supp., 325.) The receipt in itself being inadmissible as evi- 
dence of a sale or a rescission of a sale of land, clearly the 
testimony of Robinson was inadmissible and insufficient to 
render it admissible and sufficient; nor was this evidence 
admissible to show a failure of consideration in the sale from 
Robinson to Richardson. This sale was witnessed by a deed 
under seal, properly executed, acknowledged, and delivered. 
It passed the title to the land and acknowledged the consid- 
eration. Robinson and those claiming under or through bim 
were estopped from denying its recitals. (Gould v. West, 
32 Tex., 339, 354; 2 Best on Ev., sec. 542, and authorities 
there cited; 1 Geenl. Ev., sees. 24-26, 211; Crabb’s Law of 
Real Prop., sec. 2432, et seq.; 2 Smith’s Lead. Cas., 582, et 
seq.) 

“The true doctrine is stated in Grout v. Townsend: that 
where a deed acknowledges the receipt of a consideration, 
the grantor and all claiming under him are estopped from 
denying one was paid. They may disprove the payment for 
the purpose of recovering the consideration-money, but they 
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cannot do so for the purpose of destroying the effect and 
operation of the deed.” “It cannot be contradicted or varied 
by parol so as in any way to affect the purpose of the deed, 
that is, its operation as a conveyance.” (3 Wash. on Real 
Prop., pp. 328, 85, et seq.; Grout v. Townsend, 2 Hill, 554, 
and 2 Denio, 336; Philbrook v. Delano, 29 Maine, 413; 
Rockhill v. Spraggs, 9 Ind., 33, and note on p. 34 and the 
authorities therein cited.) 

Nor was it admissible to show fraud, (1) because defendant 
had not sufficiently alleged fraud in the original transaction, 
that is, in the sale by Robinson to Richardson; (2) because 
if fraud in that sale was not properly and sufficiently alleged 
as existing or having been committed at the time or as part 
of the original transaction, evidence of any subsequent act of 
omission or commission on the part of Richardson was not 
admissible. Giving the fullest weight possible to the testi- 
mony, it amounts to this, and nothing more, if it be true: 
that there was a partial failure of consideration, that Richard- 
son did not pay the government dues. This, if he did not do, 
he ought to have done; if he failed to do so, it gave Robinson 
a right of action against Richardson, in which he might have 
recovered the amount. But can such failure relate back to 
the original transaction, and render that fraudulent which was 
otherwise and at the time a good and valid sale? Suppose 
that Robinson had brought suit against Richardson for the 
land and for a cancellation of the deed upon the ground of 
fraud, and his only proof of fraud had been that Richardson 
had failed to pay this amount of money: could he have re- 
covered? But it is contended that Robinson’s testimony 
shows that the receipt given in 1841 was represented by 
Richardson and intended by him to be a rescission and re- 
conveyance to Robinson of the land, and that this misrepre- 
sentation was a fraud, and relates back to and vitiates the 
original transaction. This is reasoning in a circle. It was 
not competent by parol evidence to vary and contradict the 
plain written language of the receipt. It most certainly was 
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not competent to show that it was intended as a rescission 
of the original sale and a reconveyance of the land. And 
how can these misrepresentations, if in truth they were made, 
be made to relate back to and taint with fraud the original 
transaction? We submit that this evidence should all have 
been excluded, but that after being admitted by the court, 
over the objections of plaintiff, the charge of the court upon 
the question of fraud was unwarranted, confused, calculated 
to mislead the jury, and did mislead them. 

It is contended, too, that the equities are all in favor of 
defendants, and therefore they should have recovered. Let 
us analyze this pretension. Richardson bought on October 
17, 1835, when a deed absolute was executed and signed by 
Robinson in the presence of witnesses and delivered to Rich- 
ardson, About two years afterwards, in 1837, this deed was 
acknowledged by Robinson before an officer authorized to 
take acknowledgments of deeds, as shown by the certificate 
of the officer, and subsequently placed of record by Richard- 
son in the proper county. Several years after this these 
defendants purchased the land conveyed in this deed from 
Robinson. They had constructive notice of the sale by Rob- 
inson to Richardson. This was sufficient. But if it were nec- 
essary, we think it can be shown from the statement of facts 
that they had actual notice. With one of them, it seems, 
Robinson lett the pretended receipt from Richardson to Rob- 
inson as evidence that the sale from Robinson to Richard- 
sou had been rescinded, and to be used in case there should 
be assertion of title by Richardson or any one claiming 
under him. This was later, of course, than January 13, 
1841, the date of the receipt. These parties knew, or should 
have known, (because ignorance of Jaw excuses no one,) that 
the pretended receipt was not such an instrument of writing 
or memorandum in writing as would divest the title of the 
land out of Richardson and revest it in Robinson. He who 
trusts most must lose most. These defendants trusted en- 
tirely to Robinson’s statements, which were contradicted by 
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the records and by the law. And was Robinson in any bet- 
ter condition before he sold to these defendants than were 
they after they purchased from him? Could he invoke any 
equities before the sale to them which they could not invoke 
after their purchase? Equity follows the law. The laws 
say there was no rescission of the sale from Robinson to 
Richardson ; that he cannot show want of consideration by 
parol testimony in order to avoid a deed absolute, under seal, 
acknowledging a consideration; that though it might be 
avoided for fraud, no fraud is alleged or proven in the origi- 
nal transaction. If Robinson ever had any equities, he has 
lost them by his failure to assert and enforce them, when 
and in the manner the law required. The law, and equity 
as well, favors the diligent, and not the slothful. 

Suppose that Richardson, holding the deed of Robinson as 
he did, had sold the land to a third party: could Robinson 
have recovered from him or defeated him in a suit for the 
land upon the case made out by the appellees in the record ? 
But Ponce, the appellant, was not a purchaser from Richard- 
son, but was his grandson, his heir, his legatee; and the case 
is, therefore, different! Wherefore? So far as the loss and 
injury to Ponce are concerned, there is no difference. Rich- 
ardson died holding this deed from Robinson, and believing 
that he owned this land. In the partition of the estate this 
land was allotted to appellant. Tad Richardson died with- 
out a will, Ponce, as his grandson and one of his heirs, would 
have come in for a distributive share of the estate, and this 
land might still have been allotted to him. The estate of 
Richardson has been fully partitioned and distributed among 
the heirs. If he loses this land he loses an interest in his grand- 
father’s estate of the value put upon this land on partition 
and distribution of the estate, and all through the laches, the 
failure and neglect of Robinson to assert his equites, if any 
he ever had, at the proper time and in the proper manner. 
Shall this wrong to Ponce be now permitted to be dene, when 
more than a third of a century has elapsed since the original 
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transaction, and the lips of one of the parties thereto has been 
closed by death, so that he cannot be heard to tell his side of 
the story? The defense in this case was an able and ingen- 
ious effort on the part of learned counsel who represented 
them below to avoid the effect of the statute of frauds. To 
allow it to succeed, would be in effect to repeal that statute by 
the judgment of the court. 


James A. Baker, for appellee. 


Govutp, Associate Justicr.—In October, 1835, Zoraster 
Robinson conveyed the west half of his headright league to 
Daniel L. Richardson, the deed, dated at San Felipe de Aus- 
tin, reciting that it was made “in consideration of the sums of 
money by Daniel L. Richardson paid for commissions, office, 
secretaries and surveyors, and government fees on a league 
of land granted to me as a colonist by the commissioner of 
government, Robert Peebles, and for other sums paid and 
services rendered, in all amounting to one hundred and fifty 
dollars.” This deed was acknowledged by Robinson in Au- 
gust, 1838, and was recorded in October, 1840. In 1867, 
appellant Ponce, the grandson and one of the devisees of 
Richardson, brought this action of trespass to try title against 
sundry parties in possession of said half league, claiming 
under conveyances from Robinson, made subsequent to his 
deed to Richardson. 

The defendants answered, amongst other things, that 
Richardson did not, in fact, pay the government dues, as he 
should have done, but that Robinson, in September, 1838, 
was compelled to pay them himself to protect his land, and 
that afterwards, in January, 1841, Richardson, in consider- 
ation of that fact and of $75 then paid him by Robinson, had 
agreed to rescind their trade, and as evidence thereof execu- 
ted the following instrument: “January 13, 1841.—This day 
received of Zoraster Robinson $75 in full for moneys paid 
by me in 1835 at San Felipe de Austin in clearing out said 
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Robinson’s headright league of land, he (the said Robinson) 
having paid the government dues on the same. Danten L. 
Ricwarpson.” Whilst these facts were alleged as invalida- 
ting the deed to Richardson, and the foregoing instrument 
was claimed to be sufficient evidence of a rescission or sale 
under the statute of frauds, it was further claimed that, after 
this instrument was executed, Robinson took possession of 
said half league in pursuance of said rescission, claimed and 
controlled it, paid taxes on it, and sold it to the defendants, 
who, each of them, made valuable improvements; no objec- 
tion thereto being made by Richardson, who, they allege, 
had abandoned all claim. The fact of the rescission or re- 
sale is testified to, with full details of the circumstances, by 
Robinson. There is ample evidence that thereafter Robin- 
son, whose residence and improvements were on the east 
half, openly claimed the west half, making sales to the de- 
fendants, who went into possession and made valuable im- 
provements. One of Robinson’s vendees took possession 
and improved in 1843 or 1844, some five years before the 
death of Richardson. The sales to the other defendants were 
later, after 1849, when Richardson died in Sabine county, 
where he resided. There is no evidence of any claim or acts 
of ownership by him after 1841, but after his death his ex- 
ecutors inventoried the land in controversy, and in the par- 
tition of the large landed estate left by him it was allotted 
to his grandson, the plaintiff, then a minor, quite young. The 
trial resulted in'a verdict and judgment for defendants, and 
the plaintiff has appealed. 

Under the charge of the court the defendants, in order to 
entitle themselves to a verdict, were required to establish the 
verbal rescission as alleged, that Richardson thereafter aban- 
doned his claim to the land, and Robinson afterwards noto- 
riously asserted and exercised ownership and put parties in 
possession of it, who erected valuable improvements. 

The court treated the receipt or instrument executed by: 
Richardson in 1841 as insufficient evidence of a rescission or 


? 




















Ponce v. McWHorRTER. 





Opinion of the court. 





resale under the statute of frauds, but admitted it as evidence 
tending to establish the alleged verbal contract. Taken in 
connection with the recitals of the deed as to its considera- 
tion, the receipt was certainly strong evidence of that alleged 
resale, and was properly admitted in evidence, although 
insufficient of itself to satisfy the statute. 

Counsel for appellant complain that the court erred in 
overruling exceptions to some of the pleas of defendants. 
But if this be conceded, it was an error which did not preju- 
dice the plaintift’s cause, for the court in its charge did not 
submit to the jury any issue under these pleas. There are, 
it is true, in the charge some general expressions on the sub- 
ject of fraud, but they are not such as could have led the jury 
to find for defendants on the ground only that Richardson 
had failed to perform what he had undertaken, and that the 
consideration of the deed had failed. The issue submitted 
to the jury was that growing out of the alleged verbal rescis- 
sion or resale, and of the equities which had grown out of 
improvements made on the faith thereof. Assuredly the 
fact of the original sale by Robinson to Richardson, and that 
the second contract was regarded by them as a rescission of 
the first, would not prevent its enforcement, if the equities 
were such that it would have been enforced as a mere verbal 
sale of land. 

The eases in this court are numerous in which verbal sales 
of land have been recognized as valid, and enforced, where 
the purchase-money has been paid, possession taken with the 
consent of the vendor, and improvements made without his 
objection. (Garner v. Stubblefield, 5 Tex., 552; Dugan’s 
Heirs v. Colville’s Heirs, 8 Tex., 126; Ottenhouse v. Burle- 
son, 11 Tex., 87; Whitson v. Smith, 15 Tex., 36; Neatherly 
v. Ripley, 21 Tex., 434; Hubbard v. Horne, 24 Tex., 270; 
Taylor v. Rowland, 26 Tex., 293; Hendricks v. Snediker, 30 
Tex., 306; Robinson v. Davenport, 40 Tex., 341; Ann Berta 
Lodge v. Leverton, 42 Tex., 31; Castleman vr. Sherry, 42 Tex., 
59; Willis v. Matthews, 46 Tex., 483.) 
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The ground upon which such verbal sales are enforced, 
notwithstanding the statute, is the prevention of fraud. (42 
Tex., 31, supra.) The rule is thus stated by Justice Clifford 
in a recent case: “ Where one of the two contracting parties 
has been induced or allowed to alter his position on the faith 
of such contract to such an extent that it would be fraud on 
the part of the other party to set up its invalidity, courts of 
equity hold that the clear proof of the contract and of the 
acts of part performance will take the case out of the operation 
of the statute, if the acts of part performance were already 
such as to show that they are properly referable to the parol 
agreement.” (Williams v. Morris, 5 Otto, 457.) 

The change of circumstances growing out of valuable im- 
provements has been assumed to be such as to make it dif_i- 
cult or impossible to restore the vendee to his position. That 
difficulty is rather increased than diminished where the ven- 
dee has, on the faith of his contract, made sales to others, 
and the improvements have been made by them instead of 
by him. ‘We cannot see that the equity of the defendants 
is affected by the fact that the improvements were made not 
by Robiuson, but by parties claiming under him. 

The instructions on the subject of verbal sales asked by 
plaintiff required Robinson to have taken possession and 
made improvements in person or by tenants, and that it 
should have been done in the lifetime of Richardson and 
with his knowledge. The evidence was abundant and un- 
contradicted that possession had been taken and improve- 
ments made by Robinson’s vendee during Richardson’s life- 
time. Whether he actually knew it or not, he was chargeable 
with notice, and could only have remained ignorant by a 
failure to give proper attention to his lands. The errors of 
fact and of law embodied in the charges asked justified their 
refusal. 

We are satisfied that the court committed no material error 
in the mode in which the case was submitted to the jury, and 
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that the verdict was in accordance with the evidence and with 
the justice of the case. 
The judgment is accordingly affirmed. 
| AFFIRMED. 





BEATRICE GAYLORD ET AL. y. B. M. Lovauripa@e. 


1. EXPRESS LIEN FOR MATERIAL USED ON HOMESTEAD.—An instru- 
ment executed by the husband and designed to create an express 
lien for money advanced for the purchase of materials used in the 
construction of the homestead, of date August 30, 1872, is, after the 
death of the husband, of no effect as against the widow and chil- 
dren of the maker as a lien upon the homestead. 

2. MECHANIC’S LIEN—STATUTE CONSTRUED. — The mechanic’s lien 
law (Paschal’s Dig., art. 7112) does not protect a loan of money 
made and used for the purchase of material used. It protects any 
person furnishing material entering into the construction of the 
house. 


ApprEaL from Victoria. Tried below before the Hon. H. 
Clay Pleasants. 
The facts sufficiently appear in the opinion. 


A. B. Peticolas, for appellant.—R. M. Loughridge, the 
plaintiff, was not a “person, firm, artisan, or mechanic who 
had labored, furnished materials, machinery, fixtures, or tools 
to erect any house or improvement,” but he was one who had 
merely loaned money to be used in the purchase of materi- 
als; and as the mechanic’s lien is not created by contract, 
but is created by the operation of the law upon a certain state 
of facts, plaintiff had no lien upon lot 2 in block 116 under 
any law; nor was the contract between Gaylord and Lough- 
ridge of the 30th of August, 1872, such a contract as could, 
by being recorded, fix a lien. (Acts 2d Sess. 12th Leg., 28; 
Malone v. Kaufman, 38 Tex., 454; Godettroy v. Caldwell, 2 
Cal., 489; Tinsley v. Boykin, 46 Tex., 592; Duncan »v. Bate- 
man, 23 Ark., 327.) 
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The property upon which the lien was sought to be fore- 
closed being on August 30, 1872, and as early as April 1, 
1872, the homestead of E. H. Gaylord and family, was not 
subject to forced sale to pay this debt, without a privy exami- 
nation and separate acknowledgment of the wife to the writ- 
ten instrument which created the lien. (Const. 1870, art. 12, 
sec. 15; Warren v. Smith, 44 Tex., 246.) 


Glass ¢ Callender, for appellee. 

I. While it is true that plaintiff below did not furnish 
materials in person, he did furnish them through Gaylord, 
who was intrusted with plaintiff’s money for that purpose 
alone, and thus became plaintiff’s agent in furnishing the 
materials; and this gave plaintiff a lien. (Act of Novem- 
ber 17, 1871, see. 1.) 

The statute prescribes no form of contract, and the con- 
tract filed was sufficient under the law. 

II. The homestead of Gaylord was liable to forced sale for 
debts “for the purchase thereof,” or “for labor and materials 
expended thereon”; and said homestead being community 
property, the assent of the wife was not necessary to the cre- 
ation of a lien thereon for labor and materials used in con- 
struction of the house. (Const. 1869, art. 12, sec. 15; Pope 
v. Graham, 44 Tex., 196.) 

III. Loughridge was not entitled to the lien given by 
statute to those who furnish materials and labor. He was, 
nevertheless, by virtue of the contract with Gaylord and the 
facts in the case, entitled to a lien on the homestead “for 
labor and materials expended thereon,” which could be en- 
forced against said homestead. 

The homestead was community property. Gaylord being 
unable to finish the building of his house without more 
lumber, and being unable to get lumber without money, 
applied to Loughridge, who advanced money upon the ex- 
press understanding that it should be used to obtain lumber 
to finish the house; and it was so used. Gaylord repaid 
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part of the money and executed for the balance ($300) his 
note, with this clause added to it: “Being money advanced 
me for construction of my dwelling-house, in purchase of 
materials and payment of labor on same, and which ¢onsti- 
tutes a lien on same until paid.” (Const. 1869, art. 12, sec. 
15; Pope v. Graham, 44 Tex., 196; Flanagan v. Cushman, 
48 Tex., 241; Godeffroy v. Caldwell, 2 Cal., 489.) 

IV. The later and better doctrine of the courts is, that laws 
giving liens on buildings, &c., for labor and materials furnish- 
ed to construct them, should be liberally—not strictly—con- 
strued; and that a lien may be good against the owner when 
it would not be good against third parties. (DeWitt v. Smith, 
63 Mo., 263; Tuttle v. Montford, 7 Cal., 358.) 


Bonner, Associate Justice.—This suit was instituted by 
R. M. Loughridge against Beatrice Gaylord, surviving wife 
of E. H. Gaylord, deceased, and their children, upon the fol- 
lowing instrument in writing: 

«Victoria, Tex., August 30, 1872. 

“On or before the 30th day of March, A. D. 1873, I prom- 
ise to pay to the order of Rev. R. M. Loughridge the sum of 
$300 currency, being money advanced me for construction 
of my dwelling-house, in purchase of materials and payment 
of labor on same, and which constitutes a lien upon the same 
until paid, with interest at ten per cent. from date. 

(Signed,) FE. TH. Gaytorp.” 

This instrument, with a description of the property upon 
which a lien was claimed, was filed for record, and a lien 
souglit to be enforced under the provisions of the act of Nov. 
17, 1871, ( Paschal’s Dig., art. 7112,) entitled “An act to pro- 
vide for and regulate mechanies’, contractors’, builders’, and 
other liens in the State of Texas.” 

It was in testimony that the property, although community, 
constituted the homestead of the family; that the above in- 
strument was for an unpaid balance of $650, borrowed from 
the plaintiff by E. H. Gaylord April 2, 1872, to pay for lum- 
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ber with which to complete the homestead dwelling, and that 
it was so invested. 

E. H. Gaylord having subsequently died without payment, 
this suit was brought to enforce an alleged lien on the property 
for material furnished in erecting the building. Judgment 
was rendered for the plaintiff, that $330.55 remainder was 
due, and enforcing a lien on the building and lot. 

Before disposing of the question of the statutory lien for 
materials furnished, we will dispose of that of the express 
lien given by the terms of the contract, as it is insisted in 
argument that the husband alone had the right to thus in- 
cumber the homestead for money with which to improve it. 

It has always been the settled policy of Texas, and which 
has been incorporated into her several Constitutions, to pro- 
hibit the voluntary alienation or incumbrance of the home- 
stead, as such, by the husband alone, without the consent of 
the wife in such manner as the Legislature may provide. 

Although this restriction has been relaxed in favor of 
vendor’s liens, upon the principle that the title was not ac- 
‘quired until the purchase-money had been paid, yet we are 
not aware that any case has gone to the extent to give the 
right to the husband alone, without the consent of the wife, 
to subject the homestead to forced sale to satisfy a lien for 
material used in its improvement. It is not believed that 
this was given by that clause of section 15 of article 12 of 
the Constitution of 1869, then in force, which provided for a 
forced sale of the homestead for “labor and materials ex- 
pended thereon”; but that this was intended, as held in 
Campbell v. Fields, 35 Tex., 754, simply to enlarge the scope 
of the lien, by adding to the old law a new subject upon 
which to operate. It may be remarked, that under section 
50 of article 16 of the Constitution of 1876, now in force, 
this construction is placed beyond doubt by express enact- 
ment. 

We are of opinion, then, that the instrument by its terms 
did not create an express lien, for want of power in the hus- 
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band alone, without the consent of the wife, given as required 
by statute, to incumber the homestead. 

Did the plaintiff have this lien under the facts of his case 
as applied to the laws then in force ? 

Section 47 of article 2 of the Constitution of 1869 provides 
that “mechanics and artisans of every class shall have a lien 
upon the articles manufactured or repaired by them for the 
value of their labor done thereon or materials furnished there- 
for; and the Legislature shall provide by law for the speedy 
and efficient enforcement of said liens.” 

The statute is more comprehensive, but it embraces a legit- 
imate subject-matter, in regard to which the Legislature was 
neither expressly nor necessarily impliedly restricted by the 
terms of the Constitution. 

So much of the statute as is necessary for this opinion is 
as follows: “Any person or firm, artisan or mechanic, who 
may labor, furnish material, machinery, fixtures, and tools 
to erect any house improvement, or to repair any building 
or article, or any improvement whatever, shall have a lien 
on such article, house, building, fixtures, or improvements, 
and shall also have a lien on the lot or lots, or land neces- 
sarily connected therewith, to secure payment for labor done, 
material and fixtures furnished for construction or repairs.” 
(Paschal’s Dig., art. 7112.) 

The mechanic’s or builder’s lien on real estate did not 
exist at common law. (Pratt v. Tudor, 14 Tex., 39.) 

To entitle a party to this character of lien under the stat- 
ute, he should both have been embraced within its terms 
and have substantially complied with its provisions. (Tinsley 
v. Boykin, 46 Tex., 592.) 

In the case of Godefiroy v. Caldwell, 2 Cal., 491, it is held, 
that «the mechanic’s lien law provides exclusively for the se- 
curity of material-men and laborers; and one who advances 
money as a loan, although expressly for the payment of ma- 
terials and labor devoted to the erection of the building, can 
have no claim to the benefit of the law.” 

37 
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In Duncan v. Bateman, 23 Ark., 327, under a statute which 
gives a lien to “all artisans, builders, and mechanics,” it was 
held, that ‘a man who sells lumber for a house has no lien 
upon it, any more than a merchant who sells nails to be used 
in the building, and that neither has a lien because the stat- 
ute does not give it to him.” To the same effect is Bouter 
v. Kent, 23 Ark., 389. 

The equitable lien of the vendor of land, does not extend 
to one who simply advances the money to the purchaser to 
release the land from the incumbrance. (Malone v. Kauf- 
man, 38 Tex., 454.) 

The statute under consideration seems sufficiently broad 
to embrace any person who might furnish material, yet the 
evident intention of the Legislature in the use of this term 
was to include some character of material which entered into 
the structure of the building and formed a component part 
of it, and not a loan of money with which to purchase the 
same. 

We think the court below erred in deciding that the plain- 
tiff was entitled to a lien on the property, and the judgment 
is reversed. 

REVERSED AND REMANDED. 





H. J. Huck & Co. v. Beatrice GAYLORD ET AL. 


1. MECHANIC’S LIEN—CONSTITUTIONAL LAW.—Section 47 of article 
12 of the Constitution of 1869 did not give a lien to ‘*material- 
men’”’; its benefits extended only to ** mechanics and artisans.”’ 

2. MATERIAL-MEN—STATUTE CONSTRUED.—The ‘**Act to provide for 
and regulate mechanics’, contractors’, builders’, and other liens in 
the State,’ (Paschal’s Dig., art. 7112,) enabled material-men also to 
fix and secure a lien as therein provided by filing, &., in the dis- 
trict clerk's office, their claim, as provided in the statute, within six 
months after the debt should become due. 

3. DURATION OF LIEN.—It seems that the lien would exist for six 

months without registration of the claim. 
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4. SAME.—In order to fix and secure the lien, even as between the par- 
ties to the contract for lien, it was necessary, under the act of No- 
vember 17, 1871, (Paschal’s Dig., art. 7112,) that the same should 
have been filed in the office of the district clerk for record within 
six months after its maturity. 


Apprat from Victoria. Tried below before the Hon. H. 
Clay Pleasants. 
The facts are given in the opinion. 


Glass § Callender, for appellant.—The court considered the 
failure to record within six months as fatal to plaintiffs’ claim, 
and rendered judgment for the defendants. This was error. 
(Const. 1869, art. 12, see. 15; Act of November 17, 1871, 
sec. 1, Gen. Laws, p. 28; Pope v. Graham, 44 Tex., 196; 
Crosby 7. Huston, 1 Tex., 237, 238; Noel v. Temple, 12 Iowa, 
276; Townsend v. Harrison, 2 La, Ann., 174; Thompson v. 
Parrent, 12 La. Ann., 183; Roberts v. Hyde, 15 La. Ann., 
51; DeWitt v. Smith, 63 Mo., 263; Cohn v. Hager, 30 Ark., 
25.) 

The lien was valid and binding between the parties, al- 
though the contract was not recorded within six months; 
and the court erred in holding the contrary, and thereupon 
rendering judgment for the defendants. 

The homestead of Gaylord was by law subject to a lien for 
the price of materials furnished to construct his dwelling, and, 
being community property, the husband had the authority 
to create the lien by the purchase of such materials, and the 
assent of the.wife was not necessary. 

A. B. Peticolas, for appellees. 

I. The contract sued on by the appellant is not such a con- 
tract as may, by being recorded, fix and secure a mechanic’s 
lien, and therefore the court did not err in giving judgment 
for the defendant. (2 Paschal’s Dig., sec. 7112; Tinsley v. 
Boykin, 46 Tex., 592; Malone v. Kaufman, 38 Tex., 454.) 
II. The material-man has only six months from the date 








580 Huck v. Gaytorp. [Galveston Term, 





Opinion of the court. 





when the debt becomes due within which to establish and 
secure his lien by recording it, and if he fails to record with- 
in that time the lien ceases to exist. (2 Paschal’s Dig., sec. 
7112; Tinsley v. Boykin, 46 Tex., 592; Kohn v. McIIatton, 20 
La. Ann., 485; Greene v. Ely, 2 Green, (Iowa,) 508; Const. 
1870, 2 Paschal’s Dig., art. 2, secs. 15, 47, p. 1138; Warren 
v. Smith, 44 Tex., 246; Pope v. Graham, 44 Tex., 196; Camp- 
bell v. Fields, 35 Tex., 754.) 

IIT. Only artisans or mechanics are given a lien by the 
Constitution. The lien of a material-man must be, by the 
consent of the wife, given in the mode prescribed by law, to 
bind the homestead. (Const. 1870, art. 12, secs. 15, 47; 2 
Paschal’s Dig., sec. 7112; Sampson v. Williamson, 6 Tex., 
112, 115.) 


Bonner, Associate Justice.—This suit was brought by 
the appellants, H. J. Huck & Co., against the appellees, Bea- 
trice Gaylord and others, as the surviving wife and children 
of E. H. Gaylord, deceased, to enforce a lien as material-men 
for the price of certain lumber furnished E. 1. Gaylord dur- 
ing his lifetime, used in the construction of a house for a 
homestead. It is admitted that the claim was not filed with 
the district clerk within six months after its maturity, as pro- 
vided for by the act then in force, (Paschal’s Dig., art. 7112, 
entitled “ An act to provide for and regulate mechanics’, con- 
tractors’, builders’, and other liens in the State of Texas.” 

Judgment was rendered for the defendants. They, as the 
wife and children of the deceased, E. H. Gaylord, must be 
considered as occupying the same relation toward the plain- 
tiffs as he himself would, had he been living. 

The decisive question in the case, and the only one deemed 
necessary for our consideration, is this: Was it necessary to 
fix and secure the lien, as between the parties to the contract, 
that the same should have been filed in the office of the dis- 
trict clerk within six months after maturity ? 

The Constitution of 1869, art. 12, sec. 47, provides that 
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“mechanics and artisans of every class shall have a lien upon 
the articles manufactured or repaired by them for the value 
of their labor done thereon or materials furnished therefor ; 
and the Legislature shall provide by law for the speedy and 
efficient enforcement of said liens.” 

Although all reasonable intendments should be indulged 
in favor of that meritorious class of our citizens,—mechanics 
and artisans,—yet, as to them even, the courts, in construing 
and enforcing liens upon lands given to them not by express 
contract, but by statutory provisions under certain prescribed 
regulations, should require a substantial compliance with the 
statute in every respect. (Tinsley v. Boykin, 46 Tex., 592.) 

The Constitution, however, did not give the lien except to 
“mechanics and artisans.” As shown by the authorities in 
Gaylord v. Loughridge, ante, decided at the present term, 
this cannot be extended to embrace any other class of per- 
sons. As a legislative construction supporting this view, the 
subsequent Constitution of 1876, art. 16, sec. 37, gives the 
lien not only to mechanics and artisans, as under that of 
1869, but also to “ material-men.” 

The plaintiffs’ right, then, to the lien, if it existed at all, 
must have been by virtue of the statute, amd not the Consti- 
tution. 

So much of the statute to which it is necessary to refer 
reads as follows: “ Any person or firm, artisan or mechanic, 
who may labor, furnish material, machinery, fixtures, and 
tools to erect any house improvement, or to repair any build- 
ing or article, or any improvement whatever, shall have a 
lien on such article, house, building, fixtures, or improvements, 
and shall also have a lien on the lot or lots, or land necessa- 
rily connected therewith, to secure payment for labor done, 
material and fixtures furnished for construction or repairs. 
In order to fix and secure the lien herein provided for, the 
contractor, mechanic, laborer, or artisan furnishing material 
shall have the right at any time within six months after such 
debt becomes due to file his contract in the office of the dis- 
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trict clerk of the county in which such property is situated, 
and cause the same to be recorded in a book to be kept by 
the district clerk for that purpose. * * * When such 
contract or account is filed and recorded, it shall be deemed 
sufficient diligence to fix the same from the date it is filed 
for record, and secure the lien herein provided.” (Paschal’s 
Dig., art. 7112.) 

Worcester defines the word, fix, “To settle or remain per- 
manently;” and the word, secure, “To make certain; to put 
beyond hazard.” 

The first subdivision would seem to give the lien in general 
terms, yet we think that a proper construction of the statute 
as a whole, required that the contract should have been filed 
within the six months to fix and secure this lien. 

Although the lien might exist, even as to third parties, 
until the expiration of this time, yet its existence would be 
transitory only, and unless fixed and secured by having the 
contract filed in the proper office, and thus have the lien 
made permanent and certain, it would, after the expiration 
of six months, cease to exist even as against the parties them- 
selves. It is not the policy of the law to favor secret or 
uncertain liens. 

In cases of voluntary contracts, creating express liens, where 
the law does not require registry as a condition to their val- 
idity, upon general principles of equity, as between the par- 
ties themselves, they would have binding force and effect 
whether recorded or not. Our Legislature, however, as re- 
gards mortgage liens, has not even left this to implication, 
but it is expressly declared that the lien shall not be lost or 
destroyed, as between the parties to it, if the mortgage should 
not be recorded. (Paschal’s Dig., art. 4986.) Whether or 
not this affirmative legislation might be held to imply that 
a different construction should prevail as to other liens, we 
do not think that the general equity doctrine as to express 
contracts should be so liberally applied to the lien given to 
material-men not by contract, but by statutory provision. 
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The statute, when invoked, governs the rights of the par- 
ties, and without a substantial compliance with it they do 
not exist. 

If any distinction should be drawn between the rights of 
the parties themselves and of third persons, the statute has 
failed to provide for it. The law, without the consent of the 
owner of the property, gives the right to the lien, not only 
when the claim is due, but for six months afterwards, per- 
haps to the prejudice of innocent third parties, and to fix and 
secure it within the six months by having the claim filed in 
the proper office. 

If the plaintiffs have failed to accept the liberal provisions 
of the statute intended for their benefit, and have thereby 
lost their lien, they must attribute it to a want of that “ suffi- 
cient diligence” required by the terms of the law, and not to 
a want of justice to them on the part of this law or the courts 
of the country. 

JUDGMENT AFFIRMED. 





George Miiuer v. J. M. Brownson. 


1. PATENT AS TITLE.—In trespass to try title a patent to the plaintiff 
is evidence of title, unless the defendant shows a valid grant to some 
one else previous.to the date of the location and survey on which 
plaintiff’s patent was issued, or that defendant had the prior and 
superior equitable title to the land at the date of said patent. 

2. PAROL EVIDENCE OF ACTION OF TRAVELLING BOARD.—Parol evi- 
dence offered to show the testimony before the travelling board of 
land commissioners, and that the board had determined to recom- 
mend a certificate as genuine, was properly excluded on the grounds 
that (1) no predicate was made authorizing such testimony as to 
the action of the board, and (2) the testimony was insufficient. 

3. REPORT OF TRAVELLING BOARD.—The authority to patent upon 
first-class headright claims is based upon the report of the travelling 
board that the certificate is genuine, or if adverse, upon the certifi- 
cate being established as genuine by suit. Any other evidence is 

insufficient authority. 
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4. CouRT oF CLAIMS.—The Court of Claims had no jurisdiction over 
recommended certificates of the first and second class, nor had it 
power to validate certificates of those classes not recommended or 
established by suit. 

5. POSSESSION AS AN EVIDENCE OF GRANT.—Possession by one hav- 
ing no title or claim to the land will not aid in the presumption 
of a grant to some one else. It tends to negative such grant. 

6. PRESUMPTION OF GRANT.—See facts held insufficient to support the 
presumption of a grant. 

, 7. SAME.—Possession of public land as a mere squatter, will afford no 
basis to presume a grant. 

8. IMPROVEMENTS IN GOOD FAITH.—Something more is required to 
support the suggestion of good faith than a deed from one having 
neither title nor possession of the land. 

9. SAME.—See facts held to negative good faith under a suggestion of 
possession in good faith and valuable improvements. 

10. NON-PAYMENT OF TAXES BY PLAINTIFF IN TRESPASS TO TRY 
TITLE.—To preclude the recovery of rents by plaintiff in trespass to 
try title on account of his non-payment of taxes, such failure to pay 
must be shown in evidence. It is not sufficient to show the pay- 
ment of taxes by the defendant in possession. 


Appeat from Victoria. Tried below before the Hon. H. 
Clay Pleasants. 

October 13, 1877, Brownson brought an action of trespass 
to try title against Miller for one-third of a league of land 
patented March 15, 1877, to plaintiff, situated in Victoria 
county. 

Miller pleaded not guilty ; limitation of five and ten years; 
suggested possession in good faith and valuable improve- 
ments, and that the land was not part of the public domain 
at the time plaintiff’s location was made, nor at the time his 
patent issued. 

On the trial plaintiff exhibited in evidence a patent to him- 
self for the land, of date March 15, 1877. 

The case made by defendant was as follows: 

A certified copy from the office of the county clerk of Vic- 
toria county, which showed that on July 26, 1838, the board 
of land commissioners of Victoria county issued to Michael 
Devine, who was a single man, a certificate for one-third of 
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a league of land; that his claim was proven by Ebenezer 
Jones and W. P. Brashear; the date of his emigration was 
July, 1836, and the number of his certificate 89. 

A certified copy from the records of the county surveyor 
of Victoria county of the field-notes of a survey for one-third 
of a league of land, made for Michael Devine by Ed. Linn," 
district surveyor, on November 5, 1839, by virtue of certifi- 
cate number 89, second class, issued to Michael Devine by 
the board of land commissioners for Victoria county. The 
land is the same sued for. 

J. J. Groos, commissioner of the general land office, testi- 
fied that «« None of the file papers of the Michael Devine one- 
third league survey are in the general land office. They were 
lost before witness assumed charge of the office, in January, 
1874. They are on the list of missing files. The file is 
number 15, Victoria, second class. The Michael Devine cer- 
tificate, file number 15, was returned and filed in the general 
land office February 9,1841. The survey was delineated on 
the map of Victoria county compiled in the land office in 
1858, and on the first map of the county used in the office.” 

The defendant, after proving the existence and loss of the 
original certificate granted by the board of land commission- 
ers of Victoria county to Michael Devine, and that the land 
office lists of the certificates which had been recommended 
as genuine by the travelling board, did not contain the M. 
Devine certificate, offered John J. Linn as a witness, by 
whom they proposed to prove that “he knew Michael De- 
vine, the party to whom the certificate for one-third of a 
league of land had been granted; that he (Devine ) was, in 
1836, a citizen of Victoria county, and that he had known 
him from that time until some time in 1842, when he was 
drowned, which was very shortly after the board acted on 
his certificate; that he (the witness) was present when the 
travelling board held their meetings in Victoria, and heard 
the evidence given before them when said board were delib- 
erating whether to recommend the certificate or not; and 
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that after hearing the evidence said board did decide to ree- 
ommend said certificate as valid and genuine.” The evi- 
dence was objected to, because the same was an attempt to 
contradict a record and was immaterial. Said objection was 
sustained by the court and the evidence excluded. 

Defendant Miller then read in evidence warranty deeds 
to himself from John Guildeman, dated July and November, 
1851, and duly recorded, for the land, and showed continuous 
and uninterrupted possession and use, and payment of* taxes 
on the land since 1852; that the improvements made by 
defendant on the land were worth from $1,500 to $2,500, 
and the land worth from one to two dollars per acre without 
improvements; that defendant had paid a valuable consid- 
eration for the land; that there never had been any claim 
made to the land by any one until Brownson located it, and 
that Michael Devine was a citizen of Victoria from 1836 to 
1842. 

Plaintiff in rebuttal read from the record book of deeds 
of Victoria county a tax title, a deed from P. A. Pridhain, 
assessor and collector, for the sum of $3, taxes assessed on 
the Michael Devine one-third of a league, and levied for 
1849, and sold January 23, 1850, to Charles Guildeman, for 
the land. 

As a predicate for reading the record, it appears by Miller’s 
bill of exceptions that after he had closed his case and the 
plaintiff was introducing rebutting evidence,—the appellant 
having deraigned his title no farther back than to John Guil- 
deman, and disclaiming any connection between Guildeman 
and Devine, but relying upon his title by limitation, in con- 
nection with his proof of the State having parted with title 
prior to the beginning of plaintiff’s title, and upon the pre- 
sumption of a grant upon all the facts in proof,—the plaintiff 
offered in evidence the record of the deed, to which defend- 
ant objected, because no foundation had been laid for its 
introduction. 

Whereupon plaintiff proved by A. B. Peticolas, attorney for 
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defendant, (over defendant’s objection,) that he had received 
of defendant a tax deed from Pridham to Guildeman for the 
Devine tract, and had, on the morning of the beginning of 
this trial, been asked to produce it; that he did not know 
whether the deed offered from the records was the same he 
had in his possession, as he had never compared them, and, 
not having intended to use the deed, had not examined it 
particularly. He had mislaid the original. Upon this the 
deed was read by plaintiff from the records. 

Fisher, clerk in the land office, testified that “the register of 
second-class headrights shows that certificate number 89, for 
one-third of a league, issued by the board of land commission- 
ers of Victoria county in the name of Michael Devine, was re- 
turned and filed in this office, with the field-notes of a survey 
of one-third of a league of land in Victoria county, in 1841. 
The file is missing. There is in this office a report of the travel- 
ling boatd upon certificates issued in Victoria county, in which 
the certificate of Michael Devine is not recommended; nor 
does it anywhere appear in the reports of the district clerks of 
of certificates established by suit. This file—number 15, M. 
Devine, second class—is on the list of missing files made up 
in the land office in 1875.” 

A bill of exceptions shows that after the testimony was all 
n, upon motion of the plaintiff, defendant’s paper title, his 
proof of the issuance and location of the M. Devine certifi- 
cate, and his evidence of twenty-five years’ continuous pos- 
session, of his purchase in good faith and for a valuable con- 
sideration, and all his evidence, in so far as the same was 
offered to show title or to raise a presumption of a grant 
from the State, and in so far as it was offered for any other 
purpose than to show adverse possession in good faith,—was 
excluded. 

Defendant objected to this ruling, because the question 
whether a grant from the government could be presumed 
was a question of fact and not of law alone, and must be 
determined by a jury; and also because whether defendant 
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had title by possession and under his recorded deeds, was 
also a question of fact to be found by a jury. 

The court instructed the jury to find for the plaintiff the 
land and rents, withdrawing from the jury the questions of 
possession in good faith and value of improvements. 

Objections were taken to the charge and counter-charges 
asked by the defendant, which were refused. 

Verdict and judgment for plaintiff for the land and $50 
damages. 


The defendant appealed. 


A. B. Peticolas, for appellant. 

I. When, in a suit of trespass to try title, a direct issue is 
made by the defendant as to whether or not the land was 
public domain when patented to the plaintiff, and twenty- 
five years’ peaceable possession is shown by defendant, and 
other facts, as in this case, in such a case the records of the 
County Court or of the general land office are not the only 
evidence admissible to show that a certificate had been 
recommended as genuine by the travelling board, when the 
certificate itself is lost. (Graves v. White, 13 Tex., 126; Fos- 
ter v. Wells, 4 Tex., 101; 1 Mart., (La., N. S.,) 442.) 

If. When the purpose of parol evidence sought to be in- 
troduced is not to contradict a record, but to supply an omis- 
sion in the record, it is admissible. (Noble v. Shearer, 6 
Ohio, 426.) 

III. The record books of the County Court are not admis- 
sible as evidence of the contents of a deed therein recorded 
unless a proper foundation be laid for their introduction. (1 
Greenl. Ev., sees. 560, 562.) 


IV. The court erred in not permitting the jury to pass upon 
the question of the presumption of a grant from the State, 
and in excluding from the jury defendant’s evidence of title 
and length of possession. 

The question whether a grant from the State may be pre- 
sumed is always a question of fact for the jury, where there 
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is any evidence’conducing to raise the presumption; and in 
no case is it a conclusive presumption of law that the State 
has not parted with its title. (Taylor v. Watkins, 26 Tex., 
698 ; Grimes v. Bastrop, 26 Tex., 314; Hill v. Spear, 48 Tex., 
583.) 

V. The certificate issued to Michael Devine being a cer- 
tificate of the second class, and the evidence showing it was 
not fraudulent, it was not within the purview of the law to 
detect fraudulent certificates, that law being only applicable 
to fraudulent certificates and not to second-class certifi- 
eates. 

The board of land commissioners issued to M. Devine, who 
was a single man, a certificate for one-third of a league of 
land. His claim was proved by Ebenezer Jones and W. P. 
Brashear. He emigrated to Texas in July, 1836. Mr. Linn 
said he knew Michael Devine from 1836 to 1842, and that 
he was a citizen of Victoria county. The land was located 
and surveyed while Devine lived there. (Paschal’s Dig., art. 
4211; Peacock v. Hammond, 6 Tex., 544; Morris v. Byers, 
14 Tex., 279.) All the cases in which the law has been ap- 
plied, none of whieh are second-class certificates, are in 3 
Tex., 52; 7 Tex., 266; 2 Tex., 311, 315, 319, 497; 23 Tex., 
94; 28 Tex.,1; 30 Tex., 644; 6 Tex., 289; 1 Tex., 765, 790; 
9 Tex., 601. 

VI. Michael Devine being a citizen of Victoria county, his 
location of his certificate in 1839, duly mapped, gave him such 
an inchoate right as would be protected, and could not be 
affected by a law passed subsequently, when the aid of that 
law was invoked for the first time against an innocent pur- 
chaser for a valuable consideration, who had no notice of any 
defect in the title and who had had twenty-five years’ contin- 
uous possession. ( Paschal’s Dig., arts. 4267, 4268, 4269, 4277 ; 
Smith v. Power, 2 Tex., 72; Peacock v. Hammond, 6 Tex., 
544; Howard v. Perry, 7 Tex., 267; Blythe v. Houston, 46 
Tex., 65; Sulphen v. Norris, 44 Tex., 204.) 

VII. The question of good faith is a question of fact for the 
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jury. (Dorn v. Dunham, 24 Tex., 381; Hutchins v. Bacon, 
46 Tex., 412; Spear v. Andrews, 48 Tex., 567.) 

The court erred in refusing to submit to the jury the issue 
as to the existence of a grant upon the evidence of defend- 
ant. (Taylor v. Watkins, 26 Tex., 698; Grimes v. Bastrop, 
26 Tex., 314; Yancey v. Norris, 27 Tex., 46; Sulphen v. Nor- 
ris, 44 Tex., 204, and briefs therein; 5 Tex., 414; 3 Tex., 
159; 7 Tex., 332, 338.) 


Glass § Callender, for appellee. 

I. The testimony of Linn was properly rejected, because 
the law provides for record evidence of the recommending 
of headright certificates ; and no predicate had been laid for 
the introduction of parol testimony by showing that the rec- 
ord testimony was lost or had become unattainable. 

1. Because the action of the commissioners in recommend- 
ing a certificate was a quasi-judgment, of which the law pre- 
seribed record evidence; and the testimony of Linn was 
offered not to prove the existence, loss, or contents of any 
such record, but to establish by parol evidence a judgment 
of the commissioners, of which it was not alleged any record 
had ever been made. 

2. The law made the report of the commissioners to the 
land office the only evidence that a certificate had been ree- 
ommended as genuine. (Paschal’s Dig., arts. 4211, 4214; 
Hart. Dig., arts. 1950, 1983, 1984.) 

If. The defendant’s counsel having been called upon to pro- 
duce the deed, and having failed to do so, saying he had mis- 
laid it, the secondary evidence of the record was admissible. 

III. There was no evidence in the case from which the jury 
could presume a grant, the evidence adduced being utterly 
inconsistent with such a presumption. (Taylor v. Watkins, 
26 Tex., 698.) 

IV. The examination of the travelling board extended to 
all headright certificates issued by county boards. ( Paschal’s 
Dig., arts. 4129, 4211.) 
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The State excluded, and had a right to exclude, all whose 
certificates were not established as genuine in one of the 
modes prescribed by law; and a location on a certificate not 
recommended or established was void, whether made after 
or before the action of the commissioners. (Hughes v. Lane, 
6 Tex., 293.) 9 

V. Possession in good faith under the statute must be an 
adverse possession, and there can be no question for the jury 
in regard to improvements where there is no evidence tend- 
ing to show defendant’s possession for one year after the State 
had parted with the title. 

Suit commenced October 13, 1877. Plaintiff showed pat- 
ent to himself, issued March 15, 1877. No proof of date of 
survey for plaintiff was given. (Paschal’s Dig., art. 5300.) 

VI. A location made upon a headright certificate not rec- 
ommended as genuine or established by suit cannot be the 
foundation of a claim for improvements in good faith, be- 
cause (1) the possession cannot be adverse, the location being 
void and the title being yet in the State; (2) because he can- 
not be a possessor in good faith who cannot trace his appar- 
ent title back to the government. (Const. 1846, art. 2, sec. 
2; Hatchett v. Conner, 30 Tex., 113; Rogers v. Bracken, 15 
Tex., 568; Whitehead v. Foley, 28 Tex., 290.) 

VII. The instructions asked by defendant were properly 
refused, because he had not averred any grant, and because 
the evidence in the case was such that a grant could not have 
been presumed. ( Williams v. Davidson, 43 Tex., 33.) 

Ever since 1840, and before, a grant of land has been by 
public act recorded in the general land office; and possession 
and use alone are not sufficient to presuppose a grant, where 
there is no complaint that the record is destroyed. (Wil- 
liams v. Davidson, 43 Tex., 33.) 








Moors, Cuter Justice.—The patent issued to appellee by 
the State for the land for which he sues, is certainly prima- 
facie evidence of title, and warranted the judgment in his 
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favor for the land, unless appellant showed a valid grant of 
it to some one else previous to the date of the location and 
survey upon which appellee’s patent was issued, or that appel- 
lant had the prior and superior equitable title to the land at 
the date of said patent. The burden of proof establishing 
one or the other of these propositions was unquestionably 
on appellant. The first question for inquiry, then, is: Did the 
testimony offered by appellant legitimately tend to establish 
either of these propositions? Or, rather, was the testimony 
introduced by appellant, together with that offered by him 
and improperly excluded by the court, sufficient to establish 
either of them? If so, the judgment should be reversed; 
but if not, although the court may have erred in some of 
its rulings admitting or excluding evidence, the judgment 
of the court touching the title must be held to be correct. 

Appellant did not attempt to prove, or even pretend, that 
there is, or was ever in existence any direct or primary evi- 
dence of a previous grant or patent for the land to that issued 
to appellee; or, if the land was subject to location and patent 
when sought to be acquired by appellee, that he had any equi- 
table claim to or interest in it which appellee acquired by his 
patent; but he insists that the evidence adduced by him, to- 
gether with that excluded by the court, was sufficient to war- 
rant the jury in presuming that the State had granted the land 
to one Michael Devine, or to himself or his vendor, Guilde- 
man, previous to its location and survey for appellee. 

To maintain this proposition, appellant proved that the 
board of land commissioners of Victoria county, on the 26th 
of July, 1838, issued to Michael Devine, a single man, who 
emigrated to the Republic in the year 1836, a certificate for 
one-third of a league of land; that the land in controversy 
had been surveyed by virtue of this certificate by the district 
surveyor of Victoria land district on November 5, 1839, and 
delineated upon the map of said district; and that the certif- 
icate was afterwards returned, with the field-notes of said 
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survey, to the general land office of the State, where it was 
filed February 9, 1841. 

The evidence also shows that said certificate is lost from 
or out of the file in said office, as it is not in a list of missing 
files made up in said office in 1875. Appellant having also 
shown that said certificate had not been recommended by the 
commissioners appointed under the act of January 29, 1860, 
to detect fraudulent land certificates, to the commissioner of 
the general land office as genuine and legal, in their report 
and tile in said office, “offered John J. Linn as a wituess, by 
whom he proposed to prove that he knew Michael Devine, 
the party to whom the certificate for one-third of a league of 
land had been granted; that Devine was in 1836 a citizen of 
Victoria county, and that he had known him from that time 
until some time in 1842, when he was drowned, which was 
very shortly after the board acted on said certificate; that he 
(witness) was present when the travelling board held their 
meeting in Victoria, and heard the evidence given before 
them when said board were deliberating whether to recom- 
mend the certificate or not; and that after hearing the evi- 
dence said board did decide to recommend said certificate as 
valid and genuine.” 

The proposed evidence, however, was objected to by ap- 
pellee and excluded by the court; and its ruling, in our 
opinion, is unquestionably correct,—not only because there 
Was no proper predicate for its introduction, but also because 
if proved it could have had-no bearing upon the matter to be 
determined. The determination of the board of commission- 
ers in favor of the genuineness of the certificate, however, 
clearly and conclusively shown, is wholly immaterial in view 
of the fact that their report shows that they failed to recom- 
mend it as genuine and valid; for a patent could not be 
legally issued on said certificate, admitting it to have been 
genuine, unless it was “returned as genuine and legal by the 
commissioners.” (Hart. Dig., arts, 1946, 1950; Paschal’s 
Dig., arts. 4218, 4222, 4223, 4245.) But it may be observed, 
38 
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in this connection, that the evidence of appellant in support 
of the genuineness of this certificate was insufficent to have 
warranted the board of commissioners in reporting it as valid. 
To have entitled Devine to a certificate for a third of a league 
of land, it must have been shown that he was residing in 
Texas at the date of the declaration of independence, (Const., 
Gen. Prov., sec. 10; Hart. Dig., arts. 1847, 1848,) or came 
to the Republic as a volunteer prior to the Ist of August, 
1836. But there was no proof showing that Devine was a 
volunteer, or proof fixing the date of his emigration to Texas. 
The proposed evidence shows that Devine was a citizen of 
Victoria in 1836; but whether he came to the country prior 
to the declaration of independence, or as a volunteer prior 
to August 1, 1836, is not shown. 

A like defect in the proof before the board may have in- 
duced the board, after announcing the contrary conclusion 
proposed to be proved by Linn, to decline, on more mature 
consideration, reporting the certificate as genuine. It is suffi- 
cient, however, to say that the commissioner of the general 
land office had no authority to issue a patent upon it unless 
it had been reported as genuine, or, if not so reported, had 
been established as genuine and valid by suit. The evidence 
before the court, together with that proposed to be introduced, 
neither proves nor tends to prove either of these facts; and, 
beyond all question, a grant cannot be presumed when it 
would be in plain violation of law for it to have been made. 
(Yancey v. Norris, 27 Tex., 40; Sulphen v. Norris, 44 Tex., 
204; Grimes v. Bastrop, 26 Tex., 310; Williams v. David- 
son, 43 Tex., 1.) 

But it is argued by appellant that although the presump- 
tion of a grant may not have been warranted prior to the 
organization of the Court of Claims, that court was author- 
ized to inquire into the genuineness of the certificate issued 
to Devine, and if it found it to be genuine the commissioner 
should write across the face of it the word “approved,” after 
which a patent might have been granted upon it. If, how- 
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ever, the Court of Claims had any authority to inquire into 
the validity of this certificate, there is no evidence before the 
court tending to show that it did so, or that it found it to be 
genuine. The proposition, however, is based upon a total 
misconception of the object and purpose of the act organiz- 
ing the Court of Claims. The genuineness of certificates of 
the first and second class had been passed upon by the board 
organized under the act of January 29, 1840, to detect fraud- 
ulent land certificates. Those reported as genuine by that 
board were not required to be presented to the commissioner 
even for registration, and those not thus reported and not 
established by suit brought for this purpose in the District 
Court prior to the Ist of July, 1847, and all locations and 
surveys thereon, were declared by the Constitution forever 
null and void. (Const. 1845, art. 11,sec.2.) To have given 
to the Court of Claims authority to revalidate such certifi- 
cates would have violated the spirit, if not the plain language, 
of the Constitution. Nothing of the sort was intended or 
attempted to be done by the Legislature by the act creating 
the Court of Claims. An examination of its different pro- 
visions clearly shows that claims for land—but only such as 
were prima-fucie valid at the date of this act—were to be 
inquired into by the commissioner and “registered” or “ap- 
proved” as therein directed, and not certificates which had 
been long previously declared by the Constitution absolutely 
null and void. (Paschal’s Dig., art. 1110, et seq.) 

There is another difficulty in this branch of appellant’s 
case. He does not insist that the mere location, survey of 
land, and return of the certificate and field-notes to the gene- 
ral land office are sufficient to warrant the presumption of the 
grant, unless accompanied with a long-continued possession 
of it; but as he denies that he holds or claims title under the 
Devine certificate, and insists that the testimony offered by 
appellee to connect him with it was inadmissible, there is no 
evidence of possession of the land under this title to suf port 
the presumption that the survey made for Devine ever ma- 
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tured into a grant, or was not at the date of appellee’s loca- 
tion and patent—what it was declared to be by the Constitu- 
tion if not reported by the travelling board as genuine or 
not established as valid by suit—absolutely null and void. 
For, certainly, it cannot be insisted that the mere possession of 
an intruder, or one having no title or claim to the land, will 
warrant a presumption of a grant to some one else. On the 
contrary, such possession no doubt strongly tends to negative 
and repel any such presumption. 

And certainly if the facts do not warrant the presumption 
of a grant to Devine, if appellant does not claim under him 
he cannot ask the court to presume a grant to him or his 
vendor, neither of whom is shown to have had the land 
located or surveyed, or to have had any character of claim 
under which this could have been legally done. Certainly 
it is not necessary for this court to say that it can find no 
warrant, to presume a grant from the simple fact of the 
uninterrupted possession of the public domain by a mere 
squatter upon it. If grants are to be thus presumed, a patent, 
instead of being the best evidence of title to land, might be 
set aside as worthless by parol evidence of occupancy by a 
party without even color of title for such indefinite time as 
in the opinion of the jury should entitle him to the land. 

If appellant did not claim the land under Devine, he shows 
no foundation for his plea of possession in good faith; for, 
unquestionably, something more is required to support this 
plea than a deed from a party having neither title nor posses- 
sion of the land; and if appellant was not a possessor in good 
faith at the date of his entry under his deed, how and when 
did he subsequently become so? By the record of the sur- 
veyor’s office he was charged with notice that no attempted 
appropriation of the land had been made except under the 
Devine certificate, under which he insists he does not hold. 
He must, then, have known that his improvements were be- 
ing made upon land to which he had no valid claim. If, on 
the other hand, his title is connected with the Devine certifi- 
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cate, as he is presumed to know the law, he is charged with 
notice that he was claiming through a tax title,land surveyed 
by virtue of a certificate denounced in the Constitution as null 
and void. Certainly a possession in good faith cannot rest on 
such a foundation. Ifa purchaser will not look to the char- 
acter of title by virtue of which he enters and improves land, 
but will close his eyes and recklessly act on the presumption 
that any one who will sign a deed has a valid title, he has no 
one to blame but himself. (Robson v. Osborn, 13 Tex., 298; 
Hatchett v. Conner, 30 Tex., 104.) 

These considerations render it unnecessary for us to deter- 
mine whether the copy of the deed from the assessor and 
collector of taxes to appellant’s vendor was admissible in 
evidence, or should on his objection to it have been exclud- 
ed; or whether the statute gives pay for improvements by 
parties holding possession under a claim to land which they 
believe to be valid, though the land may have been a part of 
the public domain until within less than one year before the 
filing of the suit for its recovery. Nor are we called upon 
in this case, as it is here presented, to inquire whether, 
although our statute may not give to the possessor in good 
faith of a part of the public domain, pay for lasting and per- 
manent improvements, he may not be entitled to relief upon 
principles of equity. 

To preclude appellee from a recovery for the use and occu. 
pation of the land, it was incumbent upon appellant to prove 
that appellee had failed to pay the State taxes which had ac- 
erued upon the land. (Paschal’s Dig., art. 3234.) There is 
nothing in the record from which we can infer that any such 
proof was adduced byhim. Certainly the mere fact that appel- 
lant paid taxes upon the land does not tend to prove that taxes 
were not also paid by appellee; nor can we see from anything 
in the record that there were any taxes properly assessed 
against the land which were payable when the case was tried 
in the District Court. Unless the land was located on or 
before the Ist day of January, 1877, of which there was no 
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evidence, it was not subject to assessment for taxes for that 
year; and the taxes for the year 1878 were not payable prior 
to the trial of the case. 

There being no error shown in the transcript of which 
appellant has any just cause to complain, the judgment is 
affirmed. 

AFFIRMED. 





CanpipA Ramirez vy. Jonn McCrianez, Apm’R. 


1, PLEADING—BILL OF REVIEW.—Under the probate act of 1870 a 
petition for review of acts done on the probate side of the District 
Court could be brought within two years from the date of the order, 
and on general demurrer it was sufficient, as'a description of the 

_order sought to be revised, to set out the substance of such order. 

2. SAME—LIMITATION.—An order granting letters of administration 
was made October 13, 1873; a petition for review was filed October 
14, 1875. alleging that to obtain the original grant of letters it had 
been alleged falsely that the deceased had died within four years of 
such application: Held, That such petition was filed in time with- 
in two years, and set out sufficient grounds for review under the 
probate act of 1870. 

3. SAME—REPEAL OF LAW BY NEW PROBATE LAW.—The repeal of 
the act of 1870, and the passage of the probate act of 1876, under 
the Constitution of 1876, before the trial of such case, did not render 
the petition subject to general demurrer, 

4. JURISDICTION OF DISTRICT COURT—PROBATE MATTERS.—Such 
suit is maintainable under the probate act and the Constitution of 
1876; the jurisdiction of the District Court being ample to afford 
such relief. 

5. CLAIMS ESTABLISHED UNDER ADMINISTRATION ANNULLED.—It 
is left undecided as to effect of a decree vacating an administration 
upon claims established under such administration. 


Error from Nueces. Tried below before the Hon. E. 
Dauherty. 

This suit was brought by Mrs. Candida Ramirez, as the 
surviving wife of her deceased husband, Miguel Ramirez, 
and as the guardian of her minor child Dolores, in the Dis- 




















1879.] Ramirez v. McCuane. 599 








Opinion of the court. 





trict Court of Nueces county, on October 14, 1875, to revoke 
an order granting letters of administration to John McClane 
on the estate of her deceased husband; to vacate a judgment 
approving and allowing a claim in the sum of $2,000 in 
favor of F. Cummings and P. Nickels, and to enjoin McClane 
from assuming to act as administrator. McClane, P. Nickels, 
and the executrix of F. Cummings, deceased, were made 
parties defendant. 

The petition alleged that Miguel Ramirez died on or about 
the 11th of August, A. D. 1868, and that letters of admin- 
istration were issued to McClane on the 13th of October, 
1873, he representing that Ramirez died on the 18th of Au- 
gust, 1869. The petition further. alleged that on March 17, 
1874, John McClane, as administrator, allowed a claim in 
the sum of $2,000 in favor of P. Nickels and F. Cummings, 
evidenced by a certain instrument in writing purporting to 
have been executed by Miguel R. Garcia at the city of 
Brownsville, Texas, on the 12th of November, 1860, and 
which claim was approved by the District Court of Nueces 
county on the 18th of March, 1875. The orders of court 
sought to be vacated were not otherwise described and were 
not set out. : 

To the petition alleging the above facts defendants, on 
November 14, 1876, tiled a general demurrer, which was 
sustained by the court. Plaintiff, by writ of error appealed. 

The errors assigned are— 

1. The court erred in sustaining the defendants’ exceptions 
to the plaintiff’s petition. 

2. The court erred in rendering final judgment against 
plaintiff in said cause and for costs of suit. 


W. H. Russell, for plaintiff in error, cited Probate Act of 
1870, sees. 44, 45, 102; Loyd v. Mason, 38 Tex., 212. 


Goutp, Associate Justice.— At the time the petition in 
this case was filed, the administration of estates pertaimed 
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to the District Court, and the statute regulating administra- 
tions authorized the revision of any order on the probate 
side of the court by a suit in the nature of a bill of review 
commenced within two years thereafter. (Paschal’s Dig., 
arts. 5791,5792.) The suit and the proceeding sought to be 
revised being in the same court, a petition for review was 
sufficient, on general demurrer, if it contained the substance 
of the order objected to, without setting it out in full or filing 
atranseript. (Janson v. Jacobs, 44 Tex., 573.) The petition 
in this case sought to review and vacate an order «made on 
October 13, 1873, granting administration on the estate of 
the husband and father of plaintiff, who, they allege, died 
in August, 1868, charging that said order was procured by 
falsely representing the date of the death. Being filed Octo- 
ber 14, 1875, the petition was not too late, though on the 
last day of the two years; and as it showed that the admin- 
istration had not been commenced within four years after 
the death of the intestate, it stated what was then a good 
ground for resisting the order granting letters. Before the 
case was (lisposed of, however, the present statute on the 
subject of estates, containing no such general provision for ¢ 
bill of review, took effect; but it is believed that the suit 
was still maintainable under the jurisdiction in matters of 
probate vested by the present Constitution in the District 
Court. That jurisdiction is as ample as it was under the 
Constitution of 1845, under which proceedings in probate 
matters were not only corrected on appeal, and by certiorari, 
but also in cases of fraudulent combination, by an original 
suit in the District Court. (Lott v. Ballaud, 21 Tex., 169; 
Newson v. Chrisman, 9 Tex., 113.) If in consequence of the 
transfer of the administration from the District to the County 
Court the orders Sought to be revised should have been ex- 
hibited or brought up by certiorari, our opinion is, that the 
petition having been sufficient when filed, a special excep- 
tion was necessary to make such an objection available. In 
so far as the petition sought to revise and vacate the grant 
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of letters of administration, our opinion is, that it was suffi- 
cient on general exception. 

The petition also sought to vacate the allowance and 
approval of a claim against the estate. If this relief was 
sought on the ground that the claim was barred by limita- 
tion, the petition was manifestly defective. (Eccles v. Dan- 
iels, 16 Tex., 136; Heffner v. Brander, 23 Tex., 631.) It 
would seem, however, to have been claimed on the ground 
that the administration was a nullity. In holding the petition 
sufficient as a suit to vacate an administration fraudulently 
procured after the lapse of four years, we do not intend to 
intimate that the effect of vacating the administration, would 
be to vacate the establishment of a claim in favor of third 
parties not participants in the fraud. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Joun S. McCampBELL, SprecraL GUARDIAN, V. JoHN HeEn- 
; DERSON. 


1, ABATEMENT OF SUIT BY DEATH OF DEFENDANT.—Death of defend- 
ant does not, in an action of debt, ipso facto abate the suit. When 
the legal representatives are made parties, the action proceeds as an 
action pending from the original institution of the suit. 

. SUIT AGAINST HEIRS.—Where there neither is nor can be administra- 
tration, as from lapse of time or otherwise, and heirs are in posses- 
sion of property of their ancestor, such heirs are his personal repre- 
sentatives, and an action may be revived against them, or a new 
suit can be brought against them. 

3. REVIVAL OF SUIT AGAINST HEIRS.—See facts held sufficient to 
authorize a revival of a suit for debt against heirs of the original 
defendant. 

4. ABATEMENI—DILIGENCE IN MAKING PARTIES.—See facts held 
insufficient to warrant this court in reversing for error in the court 


to 


below, in not dismissing the suit for want of diligence in making 
parties after the death of the original defendant. 
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5. ERASURES AND INTERLINEATIONS.—Where a document has been 
duly recorded, its execution proved on the trial, and its execution 
not put in issue by the pleadings, the existence of erasures and 
in.terlineations are not reasons requiring the exclusion of such in- 
strument when offered in evidence. 

6. EVIDENCE OF PARTY TO SUIT—WITNESS.—In an action against 
heirs made party and defending by special guardian, the testimony 
of plaintiff should not be admitted touching any transaction with, 
or statement by, the original defendant. 


Error from San Patricio. Tried below before the Hon. 
H. Clay Pleasants. 

This suit was brought October 12, 1864, by Henderson 
against Josephus Love, the father of the wards of plaintiff in 
error, to recover damages for a breach of contract made 
between them on the 12th of October, 1863, under which 
defendant in error was to have one-third of the increase of 
the stock of horses belonging to Love for taking care of the 
same until the Ist day of March, 1866; which contract, he 
alleged, was broken in the autumn of 1864, by Love taking 
possession of the stock forcibly and driving it out of the 
country. It was also brought to recover the value of about 
seventy head of horses, owned by the defendant in error, 
separate from his share of the increase of the Love stock. 
These, he also alleged, were taken possession of, and driven 
away by Love without his consent. Love died testate in 
1867, leaving his wife, Margaret Love, sole executrix of his 
will. In October, 1869, she made herself a party to the suit. 
From the death of Love until his executrix became a party 
to the suit, the cause was continued for parties. Margaret 
Love died prior to 1871, after which there was citation pub- 
lished to bring in as parties the unknown heirs of Josephus 
Love. This citation was made without petition, alleging 
that Josephus Love left children, or that property descended 
to them. McCampbell was appointed special guardian of 
the minor heirs of Josephus Love, and in 1874 the cause 
was tried and a judgment rendered in favor of the defendant 
in error, from which an appeal was prosecuted to this court, 
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and the cause was reversed, for the reason that the heirs of 
Love had not been made parties by petition, and because it 
did not appear that property had descended from Love to his 
heirs. 

After the reversal the heirs of Love were made parties by 
petition, which alleged that property had descended to them 
from Josephus Love to the value of $10,000. Citation to 
the heirs of Love was served by publication, the citation 
containing the substance of the petition and of application to 
make the heirs parties. McCampbell was again appointed 
and qualified as special guardian. The venue of the cause 
having been improperly changed to Nueces county, upon the 
reversal of the cause it was returned to San Patricio county, 
where, at the September Term, 1877, it was tried. 

On the trial the contract set out in the petition for keep- 
ing Love’s stock of horses for one-third the increase, and of 
date 13th of October, 1863, was offered. Objections were 
made to its introduction because of many interlineations on 
its face. It had been proven up for record and recorded, 
and was also proven by a subscribing witness. Its existence 
was not put in issue by the pleadings. The objections were 
overruled and the contract admitted. It provided for Hen- 
derson keeping the stock on shares for two additional years 
and for one-third the increase. It was proved that Hender- 
son took care of the stock, numbering three hundred head, 
during 1863: and part of 1864, giving good attention to it, 
branding two-thirds for Love and one-third for himself; that 
IIenderson owned other horses, and that in the fall of 1864 
Love took and drove off all the stock, taking Henderson’s 
also, of which there were seventy or eighty head, worth $15 
per head. 

Over objections, Henderson, plaintiff, testified “that he 
owned seventy or eighty head of stock horses besides his 
share of the ‘Love stock,’ consisting of mares and young 
stock, at the time the stock was driven off by Love; that all 
of them were driven off by Love without his consent, and 
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that he had never recovered the same; that he also owned one 
mule of the value of $50, and three or four saddle horses 
which he had bought of Love before the contract, worth 
each $25, also driven off by Love, and never returned.” 

There was evidence of land and personal property belong- 
ing to the estate of Love of the value of $7,600. 

On part of defendant there was testimony tending to show 
a rescission of the contract by Love and Henderson soon 
ufter it was made, and that by the aid of the United States 
military, in 1867, Henderson had captured fifty to seventy- 
five head of the Love stock. 

Judgment was rendered for plaintiff for $2,230 against the 
heirs of Josephus Love. The special guardian was directed 
by the decree to sell property of his wards, which they had 
inherited from Josephus Love, to satisfy the same. 

The special guardian prosecutes writ of error, assigning as 
error— 

1. Error in overruling exceptions of defendant to the serv- 
ice of citation by publication upon the heirs of Josephus Love, 
upon the return of which the heirs were made parties and a 
special guardian appointed to represent them. * * * 

2. In disallowing the plea of limitation interposed in the 
suit, claiming benefit of the interval from the death of Love 
until the heirs were made parties. 

8. Admitting the contract without explanation of erasures 
and interlineations apparent on its face. 

4. Allowing plaintiff to testify in this case, it being a suit 
against the estate of Love, though nominally against the 
heirs. 

5. Error in rendering judgment for plaintiff and in refus- 
ing motion for new trial. 


Patrick O’ Docharty and Me Campbell & Givens, for plaintitts 
in error. 

I. Scire facias, as used in our statutes in this connection, 
seems to only fill the place of a citation or summons to be 
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issued by the clerk against the legal representatives, not the 
heirs. (Boone, Adm’r, v. Roberts, 1 Tex., 147.) Heirs are 
not legal representatives. (Alexander v. Barfield, 6 Tex., 
400; Montgomery v. Nash, 23 Tex., 157; Bufford v. Holli- 
man, 10 Tex., 560.) 

II. Did the District Court of San Patricio county acquire 
any jurisdiction over the minor heirs of Josephus Love, de- 
ceased, by reason of anything set forth or alleged in the 
supplemental petition, if even the service in this cause should 
be held to be good ? 

The only ground set forth upon which the heirs are sought 
to be made parties is, that their ancestor died possessed of 
certain lands in San Patricio county and in Nueces county; 
that these lands descended to his heirs; that during the life- 
time of the ancestor this suit was instituted against him to 
recover unliquidated damages for a breach of contract and 
for a tortious conversion of personal property. None of the 
property converted is alleged to have passed into the hands 
or possession of the heirs; no lien is claimed upon the realty. 
The action or suit against Josephus Love was such as could 
be enforced only against the legal representatives of his estate, 
and it became the duty of the defendant in error, if he desired 
to prosecute the suit, to have forced an administration. If no 
ore would administer, he could have applied for letters of 
administration himself. The law affords an ample remedy, 
and until the ordinary means of redress are exhausted a 
party has no right to have recourse to the extraordinary 
remedy of a suit against the heirs. If the heirs are liable in 
this suit, they must be held liable as executors de son tort, 
which is against the opinion expressed by this court in the 
cases of Ansley v. Baker, 14 Tex., 607, and Green v. Rugely, 
23 Tex., 543. In these cases it was held that our statutes 
vest ample jurisdiction in the County Court over estates of 
deceased persons, forming a complete system and providing 
for every contingency. 

The attention of the court is respectfully called to the 
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decisions of the courts of Massachusetts under a probate sys- 
tem, in regard to liabilities of heirs to creditors, very similar 
to our own system. In the case of Russ v. Alpaugh, reported 
in 19 Am. Rep., 468, it is held, that “the lands as well as the 
personal property of a deceased person are liable for his debts, 
anu the remedy of the creditors must ordinarily be sought by 
action against his executor or administrator, * * * and 
the heirs are not liable to a personal action upon his cove- 
nants, even if they have received assets, unless administration 
has been taken out and a breach occurs after the estate has 
been settled.” (Royce v. Burrell, 12 Mass., 396; Hall v. 
Bumstead, 20 Pick., 2. 

When this case was first before the Supreme Court, as 
reported in 42 Texas, 520, the court says “the heirs were not 
made parties by petition.” 

We submit, that in order for the District Court to acquire 
jurisdiction of the minors, and compel them to plead to an 
action against them for a debt of their ancestor, something 
more must be alleged in the petition that they are called 
upon to answer, than is contained in the petition in ques- 
tion—miscalled supplemental. 

It is and must stand as an original petition, or suit, so far 
as the heirs of Josephus and Margaret Love are sought to be 
affected. It is the first time they have been called to answer 
for their ancestor’s debts, and it does seem that the petition 
fails to set forth a sufficient cause of action. 

III. The refusal by the court to entertain the plaintiff’s 
pleas of the statutes of limitation and prescription. Upon 
this point, it is submitted that these statutes do apply with 
much foree in this case. When we take into consideration 
the length of time from the death of Josephus Love and of 
his executrix, Margaret Love, up to the time that the present 
citation to his minor heirs was prayed for by the supplemental 
petition, (which is the first act of diligence in the prosecuzion 
of the cause which can be considered for any purpose,) it is 
clear that the fact of the suit remaining upon the docket of 
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the court cannot be considered such a vigilant prosecution 
of the case as will arrest the statute; and especially is this 
the case when the suit is against minors, whose interests the 
court is ex officio bound to protect. The suit was, by the 
death of Josephus Love, in a manner and to a certain extent 
abated. It could have been reinstated against his legal repre- 
sentatives; but until this was done there was no suit pending 
up to the time his executrix made herself a party defendant. 
After the death of Margaret Love, the executrix, the suit was 
again abated; and from the time of the death of the exec- 
utrix up to the filing of the supplemental petition nothing 
was done to prosecute the cause. For although the defend- 
ant in error caused a citation to issue to the minor heirs at a 
former term, the citation was not issued or served according 
to law, and cannot be taken into consideration as arresting 
the statute in any manner. The defendant in error may 
have been mistaken in his remedy as to the manner of mak- 
ing the heirs of a deceased person parties to a suit; yet he 
cannot take advantage of his own mistake, and claim such - 
erroneous proceeding and such unauthorized citation as an 
act of diligence which will arrest the statute of limitations. 

Tebruary, 1871, the original suit filed in 1864 abated, sub- 
ject, however, to be revived under the statute against the 
legal representatives, which has not been done, or even an 
excuse offered for not so doing. 

‘the cause of action, if it survived against the heirs, sur- 
vived at the death of Margaret Love, executrix, prior to 
1871, when the property vested in the heirs, and they were 
then liable to an action as much so as when this petition was 
filed, 9th of July, 1875, more than four years after the cause 
of action arose against them. By the death of Margaret, 
the last ancestor of these minors, the creditor was forever 
precluded from a personal suit, and his recourse was against 
the property, which was all that was left to them, all that 
could be subjected to the discharge of their liabilities, and 
the creditor had his election to proceed ‘n the Probate Court 
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or directly against the heirs, showing, if he could, good rea- 
sons for not proceeding in the Probate Court. 

In the case of Teal v. Ayres, 9 Tex., 588, the learned chief 
justice held that the vigilant creditor can, with facility, force 
administration; and if he do not, and his claim be barred, 
there is no reason why he should not be precluded. The 
same opinion holds that at the death of Margaret Love the 
statutes of limitation commenced running in favor of the 
heirs. 

The right to bring suit, after the lapse of four years from 
the death of a person, against his heirs, is given in the laws of 
1870 and 1873; but it is clear that the smt here contempla- 
ted is an original suit for a debt not barred. It is further 
suggested, that under this law no mode is provided to cite 
non-resident or unknown heirs, leaving the creditor to the 
law of 1866. (Paschal’s Dig., art. 5460.) 

The case of Patterson v. Allen, supra, 23, is referred to in 
support of the views set forth in this brief, as well as the case 
‘of The State v. Lewellyn, 25 Tex., 797. 

If the pendency of a suit against the ancestor of non-resi- 
dent heirs suspends limitation, how long ? 

IV. The admission of the contract in evidence in this 
cause without any explanation as to its appearance and con- 
dition was error. The court will bear in mind that this con- 
tract was executed by a deceased party; that the suit was 
being prosecuted against his minor heirs, who were absent, 
and were represented by a stranger to the entire transaction, 
who was their guardian ad litem. Now, under such circum- 
stances, was it not the duty of the court to have required the 
defendant in error to explain and account for, in some man- 
ner, the erasures and interlineations in the paper offered ? 

V. The court erred in allowing the defendant in error to 
testify in this cause for any purpose. This objection, it is 
insisted, is well taken. This is a suit in reality against the 
estate of a deceased person, although, for the purpose of 
avoiding the necessary consequence of his own laches, the 
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defendant in error proceeds against the heirs. The transac- 
tion is one which occurred between him and the deceased. 
Ife was not called upon to testify by the opposite party, nor 
required to testify thereto by the court, and he should not 
have been allowed to testify. (Paschal’s Dig., art. 6827.) 


lis testimony was regarded as material, and is the only evi- 
dence in the ease which contradicts the testimony of the wit- 
nesses Timon and Carson as to the rescission of the contract 
for a breach of which this suit is brought. It must have been 
upon this evidence of the defendant in error that the court 


gave judgment for him for any amount; for if the evidence 


of the witness Carson is to be believed, (and his credibility 
Was not and cannot be questioned,) the contract was, by mu- 
tual consent, rescinded and annulled, and the defendant in 
error had no cause of action upon the contract. Carson had 
been a subscribing witness to the contract, and could not be 
deceived as to the matter of which he testified. 

Timon was a disinterested witness. The parties to the 
contract were all present at the house of the witness when . 
the conversation occurred which is detailed in his evidence, 
and he fully corroborates the testimony of Carson. 

Paschal’s Digest, art. 6827, provides: “In actions by or 
against executors, administrators, or guardians, in which 
judgment may be rendered for or against them, neither 
party shall be allowed to testify against the other as to any 
transaction with or statement by the testator, intestate, or 
ward, unless called upon to testify thereto by the opposite 
party, or required to testify thereto by the court.” “This 
law was intended to protect the parties beneficially inter- 
ested.” (Lewis v. Aylott, 45 Tex., 190.) 


Lackey § Stayton, for defendant in error. 

I. When a party defendant in a suit died pending the 
suit, leaving property subject to his debts which descended 
to his heirs, and the executrix was made party and died, 
and no administration was taken out upon the estate of the 
39 
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original defendant by those to whom the estate descended 
within four years from his death, then the heirs of such de- 
-fendant may be made parties defendant to such ge by peti- 
tion and citation by erage (42 Tex., 520; Patterson 
v. Allen, 50 Tex., 23; Gen. Laws, 1873, p. a Paschal’s 
Dig., art. 5460; The State v. Lewellyn, 25 Tex., 797 .) 

If. At the time the heirs of Josephus Love were made 
parties to this suit, the defendant in error had a lien upon 
the land directed by the judgment to be sold, which was a 
claim relative to said property. (Gen. Laws, 1873, p. 110.) 

II. The suit did not abate upon the death of Josephus 
Love, nor upon the death of Margaret Love, his legal repre- 
sentative; and the pendency of the suit since its first institu- 
tion prevented the running of the statute of limitations. (Pas- 
chal’s Dig., art. 698.) 

IV. In the absence of a plea, under oath, casting suspicion 
upon the agreement between Henderson and Love, the court 
did not err in admitting the same in evidence without any 
explanation of interlineations. 

V. In a suit against a minor who is sued for a debt of his 
ancestor, and is defended by a special guardian, the plaintiff 
may testify as to any matter which occurred between him 
and the ancestor without violating the provisions of law con- 
tained in Paschal’s Digest, arts. 6826, 6827; but the testi- 
mony given by the plaintiff in this case was not in relation 
to any transaction with or statement by Josephus Love. 


Moore, Cuter Justicr.—The death of a defendant in an 
action of debt, unquestionably, does not ipso facto abate the 
suit. It merely suspends it until the legal representative of 
the deceased defendant makes himself, or is made, a party. 

When this is done the action proceeds, not as a new suit 
dating from its revival against the personal representative, 
but as an action pending from the date of its original insti- 
tution against his intestate. 

An heir can only be held liable for the debts of his ances- 
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tor to the extent of the estate which has descended to or 
vested in him. Ordinarily, the creditor must, in the first 
instance, bring suit for the collection of his claim against 
the personal representative of the deceased debtor, and not 
against his heir. Where suit is brought against the debtor, 
and he dies, such suit cannot be revived against the heir, 
unless the plaintiff if suit had not been brought, might bring 
an original action against him. But if there is no adminis- 
tration upon the estate of the defendant, and the facts show 
that none is necessary or desired by those interested in his 
estate, and especially if, owing to the lapse of time, the stat- 
ute forbids the grant of administration upon his estate, and 
the heirs are in possession of his property, they are in such 
sense the representatives of their ancestor, that a pending 
action may be revived or an original suit brought against 
them. 

On the death of the original defendant, Josephus Love, a 
scire fucias was ordered to issue to his legal representative 
when known; and at a subsequent term Mrs. Margaret Love, 
his surviving wife, as the record recites, and sole execu- 
trix of his will and universal legatee thereunder, as appellant 
alleges in an answer subsequently filed, appeared and made 
herself a party. On her death the action was attempted to 
be again revived against the unknown heirs of Love by 
publication of a writ of scire facias and the appointment of a 
guardian ad liten, The case as thus revived coming on for 
trial, judgment was rendered in favor of the plaintiff. This 
judgment, however, on appeal by the guardian, was held by 
this court to be erroneous, because the heirs, against whom 
no petition had been filed, were not properly before the 
court. (42 Tex., 520.) On the return of the case to the 
District Court the plaintiff filed a supplemental petition, 
alleging, among other things, “that at the decease of said 
Josephus Love he lett heirs of his body to whom the above 
described tracts of land descended, and which said tracts of 
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land are now held, owned, and possessed by said heirs. Said 

tracts of land are reasonably worth ten thousand dollars.” 
The record shows that more than four years had elapsed 

from the death of Love. It is not pretended that any rep- 





resentative of his estate had been appointed subsequent to 
the death of his wife. In view of these facts the averments 
of appellee seem amply sufficient to warrant a revival of the 
suit against the heirs. (Gen. Laws, 15th Leg., p. 110; Pas- 
chal’s Dig., art. 5460; Patterson v. Allen, supru, 23; The 
State v. Lewellyn, 25 Tex., 797.) 

Whether the heirs of Love had in fact inherited the land, 
as alleged by appellee, or whether his entire estate had been 
devised to his wife, as averred in appellant’s answer, was of . 
no moment on the question of the revival of the suit; and 
on the trial it seems to have been satisfactorily shown that 
the heirs had inherited lands from their ancestor, as alleged 
by appellee. 

Where the death of the defendant is suggested, and proper 
diligence is not used by the plaintiff to revive the action, 
which unquestionably must be determined in view of the 
peculiar facts and circumstances of each case, the court may 
no doubt dismiss it for want of prosecution. But while there 
may have been a want of proper diligence in reviving this 
case against the heirs, we are not prepared to say that the 
court erred in not dismissing the case, or holding that it had 
abated for want of parties of its own motion, or even if an 
objection of this character had been interposed by appellee; 
and it is obvious, from what has been previously said, the . 
plea of the statute of limitation presented no valid defense, 
as the suit when revived must be regarded as pending from 
the date of its original institution. 

In view of the facts presented in the record, the court did 
not, in our opinion, err in admitting in evidence the written 
agreement between appellee Henderson and Love, the origi- 
nal defendant. This instrument has been sent up with the 
record for our inspection. It is certainly not free from inter- 
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lineations and erasures; but the reading of it and its general 
appearance lead to the inference that these interlincations 
and erasures were probably made contemporaneously with 
the agreement. Its execution was properly proved, and it 
was duly recorded within a reasonable time after its date. 
One of the subscribing witnesses was before the court as a 
witness on the trial of the case, but no effort was made 

impeach its genuineness. The parol testimony for both par- 


ties relating to the terms of the contract, or in any way bear- 


ing nae them, corresponds substantially with i nie te ions, 
Tt was fully set out in the original petition; yet Love, in his 
answer, neith r denied its execution nor alleged that it had 
been altered, but, on the contrary, virtually admitted its eenu- 
ineness. Tle based his de fense to the action on entirely dif- 


ferent grounds. 

The evidence shows that the heirs of Love are minors. 
They are represented by a guardian. The action is for re- 
covery on a demand against their ancestor. The suit is 
maintainable against them in view of the fact that they stand 
in his place and are to be regarded as his representatives. 


i 


The edurt, therefore, properly ruled that appellee, not having 


vo 
been ealled by the opposite party or re juire 1 to do’so by the 
eourt, could not be allowed to testify as to any transaction 
with or statement by the original defendant, Josephus Love, 
deceased. But, notwithst anding its ruling, the court appears, 
from the statement of — to have permitted appellee to 
testify, over appellant’s objection, “to the number of brood- 
mares he had received from eas as to the time the stock 
was taken from him by Love; that they were driven off by 
Love without his consent; and that no such conversation as 
that related by witnesses Timon and Carson, in relation to 
the rescission of the contract, between Love and the plaintiff, 
ever occurred at any time after the contract sued upon was 
made.” The evidence of appellee touching these matters 
was, as we think, clearly inadmissible, (Paschal’s Dig., art. 
6827.) and should have been excluded. And for the error 
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of the court in not sustaining appellant’s objection to it, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Henry Ketter y. Tue Crry or Corpus CHristt. 


1. POLICE REGULATIONS—CONSTITUTIONAL LAW.—Section 17 of the 
bill of rights in the Constitution of 1876, prescribing that ** No per- 
son’s property shall be taken, damaged, or destroyed for or applied ; ] 
to public use without adequate compensation being made, unless by 
the consent of such person, and when taken, except for the use of 
the State, such compensation shall be first made or secured by a 
deposit of money,” does not apply to police regulations necessary 
to meet an impending danger. 

. LIABILITY OF CITY OFFICIALS.~-Where a city officer carries out an 
ordinance for the publie benefit, no damage can be recovered against 
the city on account of his negligence or careless performance of the 
duty. 

8. PUBLIC USE.—A public use is one which concerns the whole com- 

munity in which it exists, as contradistinguished from a particular 
individual or a number of individuals. 

4, PROPERTY IN CITY MAY BE DESTROYED TO PREVENT SPREAD OF 
FIRE WITHOUT LIABILITY.—The destruction of property by a hook 
and ladder company (part of the fire department of a city) for the 
purpose of preventing the spread of a fire, is not an act for which a 
suit for damages would lic at common law against the city. 

. SPECIAL REMEDY AGAINST A CITY MUST BE PURSUED.—When a 
charter (Acts of 1875, sec. 117, p. 145) authorizes the destruction of 
property to prevent spread of fire, &c., and provides a remedy by 
commissioners to be appointed to adjust the claims against the city, 
such claims can only be asserted in the mode defined in the statute, 4 


tt 


or 


AppEAL from Nueces. ‘Tried below before the Hon. John 
C. Russell. 


The facts are given in the opinion. 


Me Campbell §- Givens, for appellee.—We besieve that no ac- 
tion against a municipal corporation for damages occasioned 
by the acts or omissions of its agents or officers can be main- 
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tained in this State. The Legislature has not made any pro- 
vision for such remedy, and it did not exist at common law. 

In the case of the City of Navasota v. Pearce, 46 Tex., 525, 
the court says: “No action for damages can be maintained 
against a municipal corporation, such as a town or city, to 
which the exclusive control and power over its streets and 
alleys and public grounds and highways is given by its char- 
ter, by a party who has suffered an injury occasioned through 
want of repairs of its streets.” “It is universally admitted 
that an individual action, unless authorized by statute, cannot 
be maintained against counties, parishes, or commissioners of 
highways for damages sustained through their neglect to keep 
their bridges and highways in repair, although the duty of 
doing so is clearly enjoined upon them by law, and they have 
authority to collect taxes and make assessments to that end.” 

The city of Corpus Christi was organized under the general 
g the incorporation of cities of one thousand 
inhabitants or over. (Laws of 1875, p. 113.) Section 117 
of this law provides: 

« When any building in the city is on fire, it shall be law- 
ful for the chief or acting chief engineer, with the concurrence 
of the mayor, to direct such building, or any other buildings, 


law regulatin: 


to be torn down, blown up, or destroyed, and no action shall 
be maintained against any person or against the city therefor; 
but any person interested in any such building so destroyed 
or injured may, within six months, and not thereafter, apply 
in writing to the city council to assess and pay the damage 
he sustained; and if the city council and the claimant can- 
not agree on the terms of adjustment, then the application 
of such claimant shall be referred to three commissioners— 
one to be appointed by the claimant, one by the city council, 
and the third by both.” 

The statute goes on to prescribe how the commission shall 
proceed, 

The petition of plaintiff alleges “that section 117 of the 
charter of said city, by virtue of which the pretended author- 
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ity whereby the said city claims the right to tear down, blow 
up, or destroy buildings the private property of its citizens, is 
in flagrant violation of the Constitution of the State of Texas 
and of the Constitution of the United States, and is null and 
void; that the action of said city in the demolition and de- 
struction of the said property of petitioner in — ince of 


said pretended authority, through its agents as aforesaid, was 
ilfal, malicious, oppressive, and destructive of the rol ; of 
pet tioner, and in v Estates of the essential p! ‘incipl s of free 
government, against the peace and dignity of the State of 
Texas and of the United States of America.” 
This sounds very like an indictment against the Legisla- 
ture and the city for their attempt to protect the property of 


the community against destruction thereof by fire. 

We would respectfully submit, that if section 117 be such 
a gross violation of the Constitution as the plaintiff alleges 
it to be, his remedy, if any he has, must be prosecuted against 
the ihdividuals who committed the alleged injury to the prop- 
erty, and not against the city. 

W e ond. however, that this section of the law is not 
only constitutional, but that it is a wise provision. It is the 
law of self-protection, and it exists even without the sanc- 
tion of the statute. 

Judge Cooley, in his admirable work on Constitutional Lim- 
itations, says: “There are cases where it becomes necessary 
for the public authorities to interfere with the control by in- 
dividuals of their property, and even to destroy it where the 
owners themselves have fully observed all their duties to their 
fellows and to the State, but where, nevertheless, some con- 
trolling public necessity demands the interference or destruc- 
tion. A strong instance of this description is where it becomes 
necessary to take, use, or destroy the private property of in- 
dividuals to prevent the spreading of a fire, the ravages of a 
pestilence, the advance of a hostile army, or any other great 
public calamity. Here the individual is in no degree in fault, 


but his interest must yield to that necessity which * knows no 
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law.’” (Cooley’s Const. Lim., p. 593, and authorities there 
cited.) 

“The rights of private property, sacred as the law regards 
them, are yet subordinate to the higher demands of the pub- 
lic welfare. Salus populi suprema est ler. Upon this principle, 
in cases of imminent and urgent public necessity, any indi- 
vidual or municipal officer may raze or demolish houses and 
other combustible structures in a city to prevent the spread- 
ing of an existing conflagration. This he may do independ- 
ently of statute, and without re sponsibility to the owner for 
the damages he thereby sustains. The ground of this exemp- 


tion from liability is the public necessity, the public good, 
and therefore if the publie good did not require the act to be 


done—if the act was not apparently and reasonably neces- 
sary—the actors cannot justify, and would be responsible.” 
(Dill. on Mun. Corp., see. 756.) 

“ Municipal corporations, or certain officers thereof, are 
sometimes appointed, by charter or statute, agents to judge 
of the emergency and direct the performance of acts which 
any individual might do at his peril without any statute at 


all; and by statute or charter such corporations are not un- 
frequently made liable for damages which individuals may 
sustain for buildings or property which are destroyed under 
the direction of the proper officers to prevent the extension 
of a fire. The liability of the municipal corporation in such 
cases is purely Stacutory, and hence, in order to charge 1 i t, the 
case must be fairly and clearly within the enactment , Cal. 
on Mun. Corp., see. 757.) 

“Tn order to charge the town, the remedy being given by 
statute only, the case must be clearly within the statute. In- 
dependent of the statute, the pulling down of a building in a 
city or a compact town is vustified upon the great doctrine of 
publie safety, when it is necessary.” 

In Mouse’s case, 12 Co., 63, Lord Coke, as an a 
of a general proposition, that what the immediate safety of 
‘public requires is justifiable, says: “ For saving of a ae 
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or town, a house shall be plucked down if the next be on 
fire.” This every man may do without being liable to an 
action. 

It is one of those cases to which, says Mr. Justice Buller, 
the maxim of salus populi suprema est lex applies. (4 T. R., 
797.) But if there be no necessity, then the individuals who 
do the act shall be responsible. 

This is the more reasonable, as the law has vested an au- 
thority in the proper officers to judge of that necessity. But 
the town is responsible by force of the statute only, and such 
responsibility is limited to the cases specially contemplated. 
(Taylor v. Inhabitants of Plymouth, 8 Mete., (Mass.,) 465.) 

It is true, the plaintiff’s petition alleges “ that his said prop- 
erty was not on fire, nor was the same in imminent danger 
of taking fire.” Under our statute it was not necessary for 
the officers to wait until the building was on fire, or even to 
be in imminent danger. If the officers deemed the building 
hazardous, or likely to take fire and communicate to other 
buildings, they were authorized to tear down the house or 
buildings. 

The plaintiff’s petition states that the property was demol- 
ished and destroyed, but an inspection of the petition shows 
that the property was only partially destroyed. We may say 
that it was not very materially damaged; in fact, the plain- 
tiff fails to allege that the part of the property which was 
destroyed was of any value whatever. If there were no other 
defect in the petition, this would be sufficient to sustain the 
demurrer. 

Possibly the plaintiff might have been entitled to a writ of 
mandamus to compel the city to appoint a commissioner to 
act with others in assessing the damages sustained by plain- 
tiff. But we know of no law which would authorize the 
plaintiff to bring this suit. 

We find a South Carolina case very similar to this: ‘The 
city council of Charleston, acting under the general munici- 
pal powers of the city, and without any special statute creat- 
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ing a liability, adopted an ordinance authorizing the intend- 
ant, among other officers, in time of fire, to demolish such 
buildings ‘as may be judged necessary’ by him to pifevent 
the further spread of fire, thereby investing this officer with 
the power to judge whether the necessity existed. A fire 
being in progress, the plaintiff’s house was blown up by order 
of the intendant, and the fire was subsequently extinguished 
before it reached his house, and he brought his action of tres- 
pass against the city, claiming that the property had been de- 
stroyed by the intendant without necessity, and that the ordi- 
nance authorizing the intendant to destroy the property for 
the benefit of the city was sufficient to charge the city corpo- 
ration, in case the plaintiff established that the destruction 
was unnecessary and that the discretion of the officer had 
been abused.” 

The court decided that the plaintiff could not recover, 
placing its judgment upon the broad ground that the city, 
being a public corporation, was not liable to an action un- 
less it was given by statute. (White v. Charleston, 2 Hill, 
(S. C.,) 574.) 

Dillon, in noticing this case, says: “The result was right ; 
but, assuming the power to pass the ordinance, the decision 
should be placed, we think, upon the ground that the intend- 
ant was discharging a public duty, as distinguished from a 
municipal or corporate duty, and is not in this matter to be 
regarded as the agent of the city, and therefore the city 
would not, on the principle of respondeat superior, be respon- 
sible for his acts.” (Dill. on Mun. Corp., 867, note; Fisher 
v. Boston, 104 Mass., 87; Ilafford v. New Bedford, 16 Gray, 
297; Wheeler v. Cincinnati, 19 Ohio St., 19.) 

The plaintiff relied upon the position that the chief engi- 
neer, or acting chief engineer, and the mayor were the agents 
of the city. Is this position correct? We think not. The 
power and discretion given to these officers to tear down 
buildings in time of fire was not conferred by the city coun- 
cil, but by the act of the Legislature. 
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Thus, in New York, the mayor and aldermen, in making 
an order for the destruction of a building pursuant to the 
statyg, (2 Rh. L., 1851, sec. 81, p. 368,) were considered to act 
not as the officers or agents of the company, but as magis- 
trates or publie —— , designated by their official names by 
the Legis) ture for the execution of a public duty. (Dill. on 
Mun. Corp., sec. 885, note; Russell v. Mayor of New York, 
2 Denio. 4 

nembers of the fire department, although appointed 
by the city corporation, are not the agents and 


. ‘ a c 


the city, for whose conduct it is Hable, but they act rather as 


+4 Ie earv)s C1 x17) , 
charged with a public ser ice, for whose 


negligence in the discharge of a public duty no action lies 
ugainst the city without being expressly given. (Dill. on 
Mun. Corp., sec. 774; Hafford v. New Bedford, 16 Gray, 
297.) 


We contend that Keller could not have recovered against 
the city by reason of any wrongful act of the officers or mem- 
bers of the fire department, or of the city government, in 
nee down a building during a time of fire, it matters not 
what may have been the pleading or the proof. 

The ial vility did not exist at common law, and it has not 
been created ti statute. 


F. E. McM mus, for appellant.—Our Constitution and laws 
give a right of action to every person whose frechold has 
been invaded to his damage, as was that of the plaintiff, and 
because the Distriet Court erroneously denied this, in sus- 
taining the demurrer and in dismissing the case, its judg- 
ment should be reversed. 

ITowever excellent as a rule of political action the common- 
law doctrine, salus populi suprema est lex, may be, it has never 
been incorporated in our statutes as a law of property in this 
State. On the contrary, the thirteenth subdivision of the 
declaration of rights in the Constitution of the Republic of 
Texas, that “ No person’s particular services shall be demand- 
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ed, nor property taken or applied to public use, unless by the 
consent of himself or his representative, without just com- 
pensation being made therefor according to law,” has formed 
a provision of the fundamental law of the State in each sue- 
ceeding Constitution up to the present time. 

It was incorporated in the Constitution of 1845 as section 
14 of article 1, and repeated in that of 1869 as section 14 of 
the bill of rights. Under this latter Constitution the general 
act of incorporation of March 15, 1875, was adopted, and 
constitutes, as alleged in plaintiff’s petition, the charter of 
he corporation of Worpus Christi. The same provision, am- 
plified so as to include prohibitions that “no person’s prop- 
erty shall be taken, damaged, or destroyed, and when taken, 
except for the use of the State, such compensation shall be 
first made or secured by a deposit of money,” forms a part 
of the seventeenth section of the bill of rights in the Consti- 
tution of 1876. 

While the welfare of the people is recognized as the chief 
end of government, the policy of this State, as thus mani- 
fested, has been to promote that welfare by the promulgation 
and enforcement of guarantees for the better securing the 
frechold of individuals not only from invasion or interference 
on the part of municipal or other corporations, but from a too 
facile exercise of the right of eminent domain by the State 
itself. 

The charter of the city having provided for compensation 
to the owners of buildings torn down, blown up, or destroyed, 
and prescribed a mode of ascertaining the amount of dam- 
ages sustained by them, the grant of authority to destroy the 
property of plaintiff was, at the time of its enactment, consti- 
tutional. (B. B. B. and C. R. R. Co. v. Ferris, 26 Tex., 
588; H. T. and B. R. R. Co. v. Milburn, 34 Tex., 224.) 

The Constitution of 1876 having repealed this authority 
by providing that compensation shall be first made or secured 
by a deposit of money, the assumed authority of the District 
Court for sustaining the demurrer and dismissing the suit 
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must be found, if anywhere, in the principles and precedents 
of the common law. In sustaining the demurrer, the court 
proceeded upon the assumption that while the destruction of 
the plaintiff’s property by the firemen, acting in concurrence 
with the mayor, was unlawful, and rendered the parties to it 
individually liable, it was not the act of the corporation, and 
gave the plaintiff no cause of action against the city. 

We are thus confronted with the cardinal question: Was 
the destruction of the property complained of the act of the 
corporation, involving the corporate liability of the city to 
the plaintiff for the damages sustained? The decision of the 
case is embraced in an answer to this question. The rule of 
the common law on this subject, as recognized by this court 
in the case of Peck v. City of Austin, 22 Tex., 261, is that 
municipal corporations possess a double character,—the one, 
governmental, legislative, or public; the other, proprietary 
or private, — and that for the acts of their agents in their 
public capacity no action lies unless it be given by statute ; 
while for other acts done in their private capacity there is 
an implied or common-law liability. (1 Dill. on Mun. Corp., 
sec. 39, note 2, quoting Oliver v. Worcester, 102 Mass., 489; 
2 Dill. on Mun. Corp., sees. 761, 778, 779.) 

A fire department and a mayor, &c., are provided for by 
the charter as necessary instrumentalities in carrying into 
effect the local purposes to be achieved by the corporation. 
Are the acts of these agents, done in the bona-fide diseharge 
of the duties thus imposed on them, corporate or individual 
acts? This is declared to be a question of construction, and 
the construction given it by Judge Selden is: “That where 
powers pertaining to the duties of a corporation are confer- 
red upon those who officially represent the corporation, these 
powers, unless the contrary appear, are deemed to be confer- 
red upon them in their corporate, not their individual, char- 
acter; in other words, upon the corporation itself.” (1 Dill. 
on Mun. Corp., sec. 63, note 1, quoting Conrad v. Ithaca, 16 
N. Y., 158; 2 Dill. on Mun. Corp., sec. 772.) 

















1879.] KELLER v. Corpus CHRISTI. 623 





Argument for the appellant. 





The duty of judging of the necessity of destroying houses 
the private property of citizens, and carrying its judgments 
into execution, was, under certain conditions, granted to the 
corporation, to be exercised solely for the benefit of residents 
within the corporate limits. If that duty may, under the 
arbitrary classifications of the common law, be properly called 
a public as distinguished from a corporate duty, its publicity 
can only have reference to the corporators under the char- 
ter. It involves no pecuniary interest of the people of the 
State at large, nor of any section or city of the State, except 
the one for whose benefit it is exercised. The action of the 
authorities of Corpus Christi, upon a matter so entirely local 
or personal to itself, involves no legal or pecuniary interest 
of the people of northern, eastern, or western Texas, nor of 
the cities of Marshall, Galveston, or San Antonio, nor even 
of the adjoining city of Rockport. 

The extinguishment of fires by organized fire companies 
is not at all a State or governmental duty. It is a purely 
conventional expedient among parties interested, and who 
are usually found to be residents within the limits of munici- 
pal corporations. But as it is an expedient promotive of the 
welfare of the people of towns and cities, the State favors it, 
while regulating its action. The State grants it certain privi- 
leges and powers upon certain conditions and within certain 
limitations and restrictions. It does not and cannot give to 
municipal corporations, as the controllers and directors of 
this organized force, a power which the State itself does not 
possess, — the power to deprive a person of his freehold for 
the general good of his neighbors, without his consent or 
without compensation. 

The control of the fire department being given to the cor- 
poration for the good of the people included within its limits, 
the exercise of that control by the mayor, in conjunction with 
the chief engineer of the fire department, in the special emer- 
gency provided for in the charter, is strictly a corporate act. 
This is illustrated by the Supreme Court of the United States, 
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in an examination of the nature of municipal corporations 
and the relations they sustain to the State, with reference to 
a loan of municipal credit to a railroad, as follows: 

“Was it exercised for the benefit of the municipality ?— 
that is, in the course of its municipal business or duties? In 
other words, was it acting in its capacity of an agent of the 
State, delegated to exercise certain powers for the benefit of 
the municipality? * * * This was a question for the de- 
cision of the city under the authority of the State. It was a 
question to be decided solely with reference to public and 
municipal interests. It was not for the individual benefit of 
those managing the business. No one received advantage, 
except as he was a citizen, or his property was within the 
city.” (United States v. Baltimore and Ohio Railroad Co., 
17 Wall., 330, 331.) 

Under the common law, municipal corporations are held 
liable for the tortious acts of their officers and agents, even in 
the absence of a statute giving the action, if it appears that 
the acts complained of were done bona file in the discharge 
of corporate duties constitutionally conferred. (2 Add. on 
Torts, ch. 25, sec. 1, p. 1801; 2 Dill., secs. 763, 764.) 

Any further consideration of the common-law doctrines 
on the subject is unnecessary, because in this case the action 
is secured by the Constitution and provided for in the gen- 
eral act of incorporation constituting the charter of the de- 
fendant. That the acts complained of were done by the 
officers designated and authorized by the charter to perform 
that precise duty, and that the plaintiff thereby suffered dam- 
age in his property, as alleged in his petition, are admitted by 
the demurrer. The law of this State applicable to these facts 
is plain. The language of Chief Justice Moore, in B. B. B., 
&e., v. Ferris, is sufficiently clear and emphatic to dispel any 
doubts that might be engendered by a hasty reference to the 
works of text writers, commenting upon the application of 
other and different laws to a dissimilar condition of facts. 
He says: “The State is as impotent as an individual to take 
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private property for any purpose without the owner’s con- 
sent, unless adequate compensation is made for it. Unless 
this provision of the Constitution has been complied with, 


any interference with private property, it matters not under 


what pretense, is an injury done to the owner, for which he 
is entitled to redress ‘by due course of law.’ The Constitu- 
tion gives a right of action to every one who has received an 
injury in his lands, goods, &e.; and it cannot be said that an 
individual’s land ean be taken from him, let it be done by 
whom or for what purpose it may, without injury, except 
vere adequate compensation has been made to him for so 


loing.” (26 Tex., 602.) 

Again, in the case of the City of Navasota v. Pearce, 46 
Tex., 525, the same judge enforces the same principle, as fol- 
lows: 

“Tt cannot be controverted, and has probably never been 
denied, where the privileges given in the charter are granted 
either upon an express or implied condition of corporate 
responsibility to, individuals who suffer damage through the 
neglect of their performance of duty, * * * an individ- 
ual action may be maintained for damage sustained from a 
breach of such condition, or through the negligent or im- 
proper exercise of the rights conferred by such franchise.” 

In view of the law on the subject, and the denial by the 
District Court to the plaintiff of his day in court, it is sub- 
mitted that the judgment of the District Court ought to be 
reversed and the cause remanded. 


Bonner, Associate Justice.—The plaintiff brought suit 
against the city of Corpus Christi for $1,500 damages, being 
the alleged’ value of a dwelling-house and appurtenances 
owned by him in that city and destroyed by a hook and 
ladder company, constituting a portion of its fire department, 
on the 8th of October, 1877, for the purpose of preventing 
the spread of a fire. The property was thus destroyed with- 
out the consent of the owner, and without compensation 
40 
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being made to him, either before or after its destruction. It 
is alleged in plaintiff’s petition that the hook and ladder 
company were engaged in the course of their regular em- 
ployment as agents of the city, under the direction of the 
acting chief engineer of the fire department, and with the 
concurrence of the mayor, when they entered and destroyed 
his dwelling-house and appurtenances. 

Defendant demurred, denying any cause of action on the 
part of plaintiff. The court sustained the demurrer, and the 
plaintiff declining to amend, the cause was dismissed. Plain- 
tiff gave notice of appeal and assigns as error— 

1. The District Court erred in sustaining the defendant’s 
demurrer. 

2. The District Court erred in dismissing this suit. 

The city of Corpus Christi was organized under the gen- 
eral law regulating the incorporation of cities of one thou- 
sand inhabitants or over. (Laws of 1875, pp. 144, 145.) 

Section 116 provides that the city council shall have power 
to organize fire, hook and ladder, hose and axe companies, 
fire brigade, &c.; and that they, with such assistant engineers 
as may be provided for, and the chief engineer shall consti- 
tute the fire department of the city; that the engineers shall 
be chosen in such manner as the department may determine, 
subject to the approval of the city council, who shall define 
the duties of said officers; that all of said officers so elected 
and approved shall be commissioned by the mayor and be 
governed by the ordinances of said city relating to the fire 
department, and that their powers and duties shall be pre- 
scribed and defined by the city council. 

Section 117 provides that when any building in the city is 
on fire it shall be lawful for the chief or acting chief engi- 
neer, with the concurrence of the mayor, to direct such build- 
ing, or any other buildings which they may deem hazardous 
and likely to take fire and communicate to other buildings, 
to be torn down or blown up and destroyed; and that no 
action shall be maintained against any person or against the 
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city therefor; but any person interested in any such building 
so destroyed or injured, may, within six months, and not 
thereafter, apply in writing to the city council to assess and 
pay the damage he has sustained, and if the city council and 
the claimant cannot agree on the terms of adjustment, then 
the application of such claimant shall be referred to three 
commissioners, who shall be qualified voters and owners of. 
real estate in the city, one to be appointed by the claimant, 
one by the city council, and the third by both. They shall 
be sworn faithfully to execute their duty according to the 
best of their ability; shall have power to subpeena and swear 
witnesses, and shall give all parties a fair and impartial hear- 
ing, and give notice of time and place of meeting; they shall 
be qualified voters and owners of real estate in the city; shall 
take into account the probabilities whether the building would 
have been destroyed by fire if it had not been so pulled 
down or destroyed; and may report that no damage should 
equitably be allowed to said claimant. Whenever a report 
shall be made and finally confirmed for the appraising said 
damages, a compliance with the terms thereof by the city 
council shall be deemed a full satisfaction of said damages, 

The judgment in this case is sought to be reversed under 
section 17 of the bill of rights in the Constitution of 1876, 
which reads as follows: “ No person’s property shall be taken, 
damaged, or destroyed, or applied to public use, without ade- 
quate compensation being made, unless by the consent of such 
person; and when taken, except for the use of the State, such 
compensation shall be first made or secured by a deposit of 
money.” 

This provision as to the deposit of money in advance, was 
evidently intended more particularly to provide speedy ade- 
quate compensation for property taken in the exercise of the 
sovereign right of eminent domain, rendered more frequent 
by the rapidly-inereasing demand for railroads and other 
works of public improvement. 

There is, however, a distinction between the exercise of 
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the right of eminent domain, and that of a police regulation 
to meet an impending peril, by the destruction of an adjacent 
building to prevent the spread of fire. The one can await 
the forms and tardiness of the law; the other is governed by 
a necessity which knows no law. Delay in the latter case 
may be certain destruction. 

To await the appointment of commissioners, the appraise- 
ment of the property, and the payment of the moncy, is, in 
cases of eminent domain, doubtless a wholesome regulation, 
but which, in a ease like the one now before court, would be 
wholly impracticable and could not have been infinded by 
the provision under consideration. (Cooley on Const. Lim., 
3d. ed., 572, 526, and note 3, and authorities cited; 1 Dill. or 
Mun. Corp., sec. 93; 2 Id., sec. 756.) It is said by Clarendon 
that such unwise delay on the part of the lord mayor of Lon- 
don caused half that city to be burned in the’great conflagra- 
tion of 1665. 

In the elaborate case of Russell v. The Mayor of New York, 
2 Denio, 461, it is held, that the authority conferred by statute 
upon the mayor to order such destruction of buildings is not 
a grant of the right of eminent domain, and is not, therefore, 
within the constitutional guaranty of compensation. 

The plaintiff farther contends that the action complained 
of was not the exercise of such a public power as would at 
common law exempt the corporation from liability, but was 
one of strictly corporate powers, for which the city should 
make compensation. 

In the case of Peck v. The City of Austin, 22 Tex., 263, in 
discussing the question of the powers of a municipal govern- 
ment, it is said: “The exertion of its powers by its constituted 
authorities in prescribing rules of police, * * * * is but 
a mode of exerting the power of the government of the State 
within the limits of the city. It is a government within a 
government. Still they are the same; the one being the 
execution of the will of the other, within certain established 
boundaries of power and in a certain locality.” 
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The same principle of a dual government is applied to that 
of our Federal Union in the case of the United States ». 
Cruikshank, 2 Otto, 542. 

In the leading case of Hafford v. City of New Bedford, 16 
Gray, 302, in which the plaintiff claimed damages for injuries 
by the hose carriage belonging to the fire department, under 
the management of the city authorities, from negligence of 
the fire company, it was held, that “where a municipal cor- 
poration elects or appoints an officer in obedience to an act 
of the Legislature to perform a public service in which the 
city or town has no particular interest, and from which it 
derives no special benefit or advantage in its corporate ca- 
pacity, but which it ‘is bound to see performed in pursuance 
of a duty imposed by law for the general welfare of the in 
habitants of the community, such officer cannot be regarded 
as a servant or agent, for whose negligence or want of skill 
in the performance of his duties a town or city can be held 
liable.” To the same effect is the subsequent case of Fisher 
v. Boston, 104 Mass., 87. 

This principle is recognized by this court in the City of 
Navasota v. Pearce, 46 Tex., 525. 

A “public use” is one which concerns the whole commu- 
nity in which it exists, as contradistinguished from a partic- 
ular individual or numbers of individuals. (Gilmer v. Lime 
Point, 18 Cal., 251.) 

We are of opinion that the destruction of the property com- 
plained of was for a public use, and not such private corpo- 
rate use as would authorize a suit at common law. (Fisher 
v. Boston, 104 Mass., 93.) 

To what extent, then, was the defendant, as a municipal 
corporation, liable ? 

At common law, in cases of this sort, no such liability 
attached. (2 Dill. on Mun. Corp., secs. 756, 757.) Lord 
Coke says: “For the commonwealth a man should suffer 
damage, as for the saving of a city or town a house shall be 


plucked down if the next be on fire. This every man maj 
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do without being liable to an action.” (Mouse’s Case, 12 
Coke, 13, 63.) 

To meet this hardship to the owner, the statute of incorpora- 
tion under consideration was passed, providing compensation 
for the destruction of the property, under certain safeguards. 
Certain named agents, with discretionary powers judicial in 
their nature, were constituted judges of the emergency, and 
it was not left to the hasty action of perhaps inconsiderate 
individual parties. 

An effective and speedy remedy was given to adjust and 
make compensation for the loss. This is all that the law 
requires. (Cooley’s Const. Lim., 559; Railroad Co. v. Ferris, 
26 Tex., 588.) 

Such suit being a permissive one, authorized by statute 
against a guasi-sovereignty, the statutory remedy alone can 
be pursued. (2 Dill. on Mun. Corp., 759; Cooley’s Const. 
Lim., 561.) 

The plaintiff’s right of action, if any he had, should have 
been pursued under the statute; and for the alleged failure 
of the defendants to appoint a commissioner, he should have 
applied for a mandamus. 

The plaintiff neither by the common law nor the terms of 
the statute being authorized to maintain this suit, the judg- 
ment below is affirmed. 

AFFIRMED, 





JouHn Kunuman v. W. R. BaAKeEr. 


1. FRAUD—LIMITATION.—Fraud will only prevent the running of the 
statute of limitations until the fraud is discovered, or until, by the 
use of reasonable diligence, it might have been discovered. 

2. PLEADING — SAME. —If a petition reveals facts showing that the 
failure to discover fraud was the result of the laches of plaintiff, the 
general allegation that the fraud could not have been discovered 

sooner will not prevent the running of the statute of limitations. 
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3. LACHES — SAME. —Failure to recognize the contents of a deed of 
record for seventeen years, is evidence of laches in discovering its 
contents, the ignorance of the contents being the ground relied on 
to stop the running of the statute. 

4, LACHES.—See allegations held insufficient to warrant relief against 
the running of the statute of limitations. 


Appgat from Harris. Tried below before the Hon. James 
Masterson. 

January 10, 1874, Kuhlman sued Baker in the District 
Court of Harris county, alleging his purchase of land in 
April, 1856, of Baker, for which he took a quit-claim deed, 
believing it to be a warranty; that the title to the land had 
failed, and his recent discovery that his deed from Baker 
was not a warranty. The petition was adjudged defective, 
on demurrer. The opinion of the court sets out sufficiently 
the allegations of the petition discussed by the court. 


Goldthwaite ¢ Turner, for appellee. 

I. The petition shows no diligence. Not one act of pru- 
dence, such as characterizes an ordinarily prudent man in 
the management of his business, was ever performed by the 
plaintiff in this matter. The records of the county are open 
and accessible to all. 

The demand is a stale one, and as such is barred in equity. 
More than seventeen years have elapsed since this purchase 
was made, It appears on the face of the pleadings that this 
quit-claim deed was made, executed, and delivered to plain- 
tiff on the 22d of April, A. D. 1856, and that this suit was 
filed on the 10th of January, A. D. 1874. 

It has been said by John Voet that controversies are lim- 
ited to a fixed period of time, lest they should be immortal, 
while men are mortal. (J. Voet, ad. Pand., lib. 5, tit. 1, sec. 
53, p. 828.) 

Laws thus limiting suits are founded on the noblest policy. 
They are statutes of repose, to quiet title, to suppress frauds, 
and to supply the deficiency of proofs arising from the am- 
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biguity and obscurity or the antiquity of transactions. The 
statutes of limitations seem to be applicable equally in law 
and in equity. (Story’s Confl. of Laws, see. 576; 2 Story’s 
Eq. Jur., sec. 1520, and cases cited; Miller v. McIntyre, 6 
Pet., 61; Coulson v. Walton, 9 Pet., 62; White v. Parnther, 
1 Knapp, 179; Peyton v. Stith, 5 Pet., 485; Piatt v. Vattier 


> 
9 Pet., 405; Booue v. Chiles, 10 Pet., 177.) 
Equity recognizes a defense founded on the mere lapse of 


time and the staleness of the claim, where no statute of lim- 
itations governs the case. (2 Story’s Eq. Jur., sec. 1520; 
Kane v. Bloodgood, 7 Johns. Ch., 93; DeCouche v. Savet- 


ier, 3 Johns. Ch., 190; Murray v. Coster, 20 Johuns.. 576; 
Prevost v. Gratz, 6 Wheat., 451; Hughes v. Edwards, 9 
Wheat., 489; Sherwood v. Sutton, 5 Mason, 143.) 

The principle on which the court refuses its aid seems to 
be the danger and injustice which may be the effect, rather 
than the presumption of a fact. 

Courts of equity have at all times, upon general principles 
of their own, even where there was no statutable bar, refused 
relief to stale demands where the party has slept upon his 
rights for a great length of time; and where a bar has been 
fixed by statute to the remedy in a court of law, the remedy 
in a court of equity has, in analogous cases, been confined te 
the same period. (Marquis of Cholmondeley v. Lord Clinton, 
2 Jac. & W., 151, and cases cited; Piatt v. Vattier, 9 Peters, 
405; Smith v. Clay, 3 Bro, Ch., 640, per Lord Camden.) 

In the case last cited the court says: “A court of equity, 
which is never active in relief against conscience or public 
convenience, has always refused its aid to stale demands where 
the party has slept upon his rights or acquiesced for a great 
length of time. Nothing can call forth this court into activ- 
ity but conscience, good faith, and reasonable diligence. 
Where these are wanting the court is passive and does noth- 
ing; laches and neglect are always discountenanced; and, 
therefore, from the beginning of this jurisdiction there was 
also a limitation of suit im this court.” 
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II. The plaintiff seeks to relieve his case from the embar- 
rassment of antiquity, by alleging fraud and deceit on the 
part of the defendant. 

The earlier authorities held that in cases of fraud the statute 
of limitations did not commence to run until the discovery 
of the fraud. This rule has been relaxed, and now the set- 
tled law of England and of this country seems to be, that in 
such cases the statute commences to run from the time when 
the fraud might have been discovered by the use of reason- 
able diligence. This rule is founded in reason. The law 
will not assist a man who is capable of taking care of his own 
interest, except in cases in which he has been imposed upon 
by deceit, against which ordinary precaution could not pro- 
tect him. (Per Lord Winford, in the House of Lords; Blach- 
ford v. Christian, 1 Knapp, 77; 1 Story’s Eq. Jur., secs. 236, 
257.) 

The plaintiff does not assign any reason why the discovery 
of the defect of title was not made, or could not have been 
made, sooner than the March Term, 1873, of the District 
Court of Harris county, nor could any be assigned. He had 
the records before him. There was nothing in the nature of 
the case to prevent a discovery, but everything facilitated it. 
An investigation of the records at any time within seventeen 
years would have shown it; and the failure to resort to so 
obvious a means can but be regarded as attributable solely 
to the plaintiff’s own negligence. The discovery of a fact 
susceptible of being so readily ascertained ought to have 
been sooner made. The negligence of plaintiff in a case of 
this kind may put it out of the power of the defendant to 
have recourse upon his vendor, and to permit a recovery 
against him in an action after such a lapse of time might 
work an irreparable injury, which might have been avoided 
had a discovery been earlier made. (Smith v. Fly, 24 Tex., 
353; Munson r. Hallowell, 26 Tex., 475; Ripley v. Withee, 
27 Tex., 14; IIudson +. Wheeler, 34 Tex., 5d0.) 

Admitting the fact that the plaintiff was an ignorant and 
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illiterate man, we insist that the very slightest attention to 
his own interest, the most ordinary prudence which character- 
izes a man in his dealings with others would have induced 
him to have the records examined and the titled to the land 
investigated. ° 

“Tt has been beautifully remarked, with respect to the 
emblem of Time, who is depicted as carrying a scythe and 
an hour-glass, that while with one he cuts down the evidence 
which might protect innocence, with the other he metes out 
the period when innocence can no longer be assailed.” 

We respectfully submit that the demurrer and exceptions 
were properly sustained in the court below. 


Frank W. Henderson, for appellant.—The only question, as 
I conceive, to determine, is whether plaintiff’s demand was 
barred by the statute of limitations. I think not; for his 
cause of action did not arise until his eviction, March, 1873, 
and the statute of limitations began to run only from that 
time, a period within two years prior to the institution of this 
suit. 

Where the elements of accident, fraud, mistake, undue 
influence, imposition, or surprise, and the like, enter into 
the case, a court of equity will grant relief, even where the 
relief sought is based upon a mistake of law. (1 Story’s Eq. 
Jur., title Mistake, sec. 120.) 

It is a well-established principle, that under circumstances 
of fraud, accident, mistake, undue influence, imposition, ine- 
quality of the contracting parties, surprise, &c., the statute of 
limitations begins to run only from the date of the discovery ; 
and in this case, besides alleging the above circumstances, 
plaintiff alleged that he did not know of the fraud and frand- 
ulent representations that had been practiced upon him until 
the March Term, 1873, of the District Court of Harris county, 
and this suit was brought to the March Term, 1874. (Kerr 
on Fraud and Mistake, 51, 309-311; Smith v. Talbot, 18 
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Tex., 774; Munson v. Hallowell, 26 Tex., 475; Moreland », 
Atchison, 19 Tex., 303.) 

It is granted that the principle is a sound one, that the pur- 
chaser is, as a general rule, bound to diligence in ascertain- 
ing the true state of his title, and that having taken a title 
under a misapprehension of the character of it, or having 
taken a writing under a misapprehension of its nature, where 
both parties have acted in good faith, the purchaser is charge- 
able with negligence if any circumstance happens sufficient 
to put him upon inquiry, and the statute would begin to run 
from the time of the happening of such circumstance. 

But it is denied that this principle has any applicability to 
this case; for such circumstances are alleged as show that 
defendant, having the advantage of plaintiff, and having un- 
due influence and dominion over him, by false representa- 
tions perpetrated a fraud upon him, to wit, that at the time 
of the purchase of the land by plaintiff from defendant, de- 
fendant was county clerk, and that plaintiff was in the habit 
of going to him for advice; that plaintiff is an ignorant man, 
not knowing how to read or write ; that plaintiff reposed great 
confidence in the representations of Baker, the defendant; 
that defendant represented that he owned the land; that he 
(defendant) would give him a good warranty title; that de- 
fendant gave him a deed, which he always thought was a 
warranty deed until the suit for eviction was brought; that 
he was in possession of the land up to that time; that he 
(plaintiff) was evicted in 1873, and that he then learned that 
Baker had not given a warranty deed, and that he had no 
title whatsoever; that he did not know, and that he could 
not by any reasonable diligence have known, the fraud prac- 
ticed in not giving the kind of title promised until the suit 
for eviction in 1873, a period within two years prior to the 
filing of this suit. 

These allegations show such fraudulent acts and represen- 
tations as allayed all reasonable suspicion of fraud. Under 
these circumstances the statute of limitations ought to be dis- 
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regarded. (Phalen v. Clark, 19 Conn., 421, and cases there 
cite d.) 

Diligence, I take it, is a relative term. What would have 
been gross negligence under other circumstances, as if he 
(plaintiff) had been an educated man, and dealing with a man 
in whom he had no reason to place confidence, would be 
ordinary or even extraordinary diligence under the circum- 
stances alleged in plaintiff’s pleadin 
plaintiff do than get the advice of his trusted adviser? And it 
cannot be said that he had no right to believe a man in whom 


gs; for what more could 


by his dealings he had been induced to place his confidence. 

Goutp, Associate Justice.—The court sustained excep- 
tious to the petition on the ground of limitation, and the 
question presented is the correctness of that ruling. 

The petition alleged a purchase of land by plaintiff from 
defendant in April, 1856; that plaintiff could neither read 
nor write, and was in the habit of going to defendant for 
advice; that defendant, knowing the plaintiff had confidence 
in his representations, and for the express purpose of defraud- 
ing plaintiff, falsely represented that he was the owner of the 
land, and promised that he would make plaintiff a good title 
thereto, and that plaintiff was thereby induced to buy and 
pay for the land, taking from the defendant and carrying 
home what he believed to be a deed with warranty, but it 
proved to be only a quit-claim deed. The petition also al- 
leges that in 1873 the plaintiff was evicted by suit, and that 
he did not discover that his deed was a mere quit-claim deed 
until, on being sued for the land, he, in the spring of 1873, 
consulted counsel; alleging, further, that he could not by 
reasonable diligence have sooner made the discovery. This 
suit was brought in January, 1874, to recover back the pur- 
chase-money and for damages for the alleged fraud. 

The established rule in this court is that fraud *‘ will only 
prevent the running of the statute until the fraud is discov- 
ered, or by the use of reasonable diligence might have been 

















KUHLMAN v. BAKER. 





Opinion of the court. 





discovered.” (Smith v. Fly, 24 Tex., 352; Ripley v. Withee, 
27 Tex., 14; Hudson v. Wheeler, 34 Tex., 356; Bremond v. 
McLean, 45 Tex., 18.) 

Notwithstanding a general averment of the conclusion that 
the plaintiff could not by reasonable diligence have sooner 


discovered the fraud, if the facts stated show, on tl trary, 
that the failure to discover it sooner was the result of his own 
laches, then the petition fails to show that limitation only 
commenced to run from the time of such discove (Bre- 


mond v. McLean, 45 Tex., 18.) 

Our opinion is, that if the alleged fraud constituted a suffi- 
cient reason why the plaintiff did not at the time the deed 
was made discover that it was a quit-claim, his subsequent 
failure to inform himself as to the contents of his deed in 
so material a point was chargeable to his own neglect of 
ordinary precaution, There is no allegation of any act or 
representation of defendant subsequent to the deed tending 
to prevent its examination, nor does it sufficiently appear 
that the alleged confidential relation of the parties continued 
until the discovery. If after over seventeen years this suit 
may be maintained on the excuse that the plaintiff neglected 
to have his title examined until he was sued for the land, the 
effect would be to allow such suits to be brought at any time 
when the nature of the deed is first discovered, no matter how 
great the lapse of time. 

Our opinion is that the petition stated a case in which 
limitation commenced to run before the alleged discovery 
of the fraud, and that the exceptions to the petition were 
rightly sustained. 

The judgment is affirmed. 

AFFIRMED. 
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A. Petser & Co. er Au. v. A. B. Pettcozas anp J. E. Car- 
PENTER. 


1. SEQUESTRATION.—A sequestration does not create a lien; it is but 
a judicial deposit. 

2. REGISTRATION OF MORTGAGES.—The effect of the statute requiring 
the registration of mortgages is not to make a recorded mortgage 
prima facie valid which, prior to the statute, would have been held 
fraudulent in law. 

3. FRAUD IN LAW is defined to be such acts or contracts as, although 
not originating in any actual evil design or contrivance to perpetrate 
a positive fraud upon other persons, are yet, by their tendency to 
deceive or mislead other persons, or to violate private or public con- 
fidence, or to impair or injure the public interests, deemed equally 
reprehensible with positive fraud, and therefore are prohibited by 
law as within the same reason as acts done malo animo. 

4, DUTY OF COURT IN FRAUDULENT INSTRUMENTS. — Where well- 
defined legal fraud is shown upon the face of an instrument itself, 
without resort to intrinsic testimony, it is the duty of the court to 
construe and declare its legal effect. 

5. FRAUDULENT MORTGAGE—MORTGAGE ON STOCK OF GOooDS.—The 
retention of possession of a stock of.goods by a mortgagor, though 
the instrument be recorded with power in him to sell the same in 
the usual course of trade without applying the proceeds to the 
mortgage debt, but to substitute other goods, is fraudulent in law, 
without regard to the good faith of the transaction. 

6. SAME.—Such mortgages, although recorded, are void, except as be- 
tween parties, and will be so declared where the defect is manifest 
on the face of the instrument or ascertained by verdict of a jury 
upon testimony. 


Error from Victoria. Tried below before the Hon. H 
Clay Pleasants. 

This suit was brought by A. B. Peticolas against J. E. Car- 
penter in the District Court for Victoria county upon a prom: 
issory note and mortgage upon a stock of goods. 

The mortgaged goods were sequestered. Pending the suit 
A. Peiser & Co. and Ralph Levy each obtained judgment 
against Carpenter before a justice of the peace, had execu- 
tions issued thereon, and levied on the same goods which 
had been seized under the writ of sequestration sued out by 
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Peticolas. These levies were made by the same officer who 
levied the writ of sequestration. The goods, not having been 
replevied, had remained in the possession of the officer. 

A. Peiser & Co. and Ralph Levy each intervened in the 
suit of Peticolas against Carpenter, and prayed that their 
debts be satisfied out of the proceeds of the goods, upon the 
ground that the mortgage given to Peticolas by Carpenter 
was invalid and void as to them, as creditors of Carpenter. 
A jury was waived and the cause submitted to the court. 

It was adjudged that intervenors take nothing, and that 
Peticolas have judgment against Carpenter for his debt and 
foreclosing his mortgage upon the goods seized. 

Ralph Levy having died since the trial of the cause, Sam- 
uel Lévy, as the executor of his last will and testament, pros- 
ecuted the suit by writ of error, as did also A. Peiser & Co., 
one transcript containing the entire cases. 

The facts concerning the mortgage, as shown, are as fol- 
low: 

On the 23d of September, 1875, Carpenter was indebted 
to Peticolas, on the settlement of a partnership business, in 
the sum of $1,300, for which he executed his promissory 
note, due one day after date. 

At the same time Carpenter executed to Peticolas an agree- 
ment, by which he sought to mortgage to him all of his goods, 
wares, and merchandise in trade, and all additions which he 
might make, by purchase or otherwise, to the stock which 
he had at the time of the execution of said instrument. There 
Was no enumeration of the several articles, but the instrument 
contained a general statement of the kinds of articles of which 
the stock consisted. 

-At the time the instrament was executed Carpenter was 
carrying on a small mercantile business, which he continued 
until a few days before the entire stock which he had, was 
seized under a writ of sequestration, which was sued out by 
Peticolas and levied on the 9th of May, 1876. 

There was no agreement that Carpenter would use the 
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proceeds of sales to pay off the debt due to Peticolas. Peti- 
colas knew at the time the instrument was executed that 
Carpenter had no money with which to purchase goods, ex- 
cept such as he might obtain by sale of stock on hand, and 
he also knew that Carpenter was selling the mortgaged stock 
from the time the mortgage was made until the seizure. 

Carpenter was not indebted to any one when the note and 
mortgage were executed. The mortgage upon the stock was 
the only security Carpenter could give on his note. It was 
expected by Peticolas that Carpenter would sell in the usual 
course of trade, and with the proceeds of sales so made 
replenish the stock. The debts on which the intervenors 
claimed, were incurred subsequent to the execution and the 
registration of the mortgage. The mortgage was recorded ' 
September 24, 1875. 

The note was given in settlement of a business begun 
under a contract between Peticolas and Carpenter, of date 
December 29, 1874. Peticolas advanced to Carpenter the 
money to buy the first stock of goods and leased him a store- 
house in Victoria. Carpenter, by the contract, was to man- 
age the business and on a cash basis, Peticolas to receive 
quarterly the half of the net proceeds; the business to extend 
two years, when Peticolas was to receive the money advanced, 
Carpenter the balance. 

September 23, 1875, this contract was annulled, and the 
note sued on executed for the indebtedness of the business 
to Peticolas. The mortgage was executed upon the stock of 
goods. The mortgage recited that “the note was for money 
by Peticolas advanced to buy my first stock of goods.” In 
addition, and signed by Carpenter and wife and recorded 
with the mortgage, was the following: «The stock of mer- 
chandise now in the hands of my husband, J. E. Carpenter, 
and mentioned in the within mortgage, having been pur- 
chased by money advanced by A. B. Peticolas, and recog- 
nizing his right to have the purchase-money thereof returned 
to him out of the goods. I hereby forever renounce any right 


' 
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in law to have any part of said goods in lieu of homestead 
or year’s allowance to which I might become entitled in the 
event of J. E. Carpenter’s death before the debt due A. B. 
Peticolas is paid; and I covenant never to claim any interest 
in J. E. Carpenter’s stock in trade in lieu of homestead or 
year’s allowance so as to defeat the collection of said debt 
due A. B. Peticolas.” 

Subsequent to the mortgage Carpenter carried on the bus- 
iness, had part of the goods still on hand, had goods bought 
with proceeds of sales of the mortgaged stock, and goods 
bought on credit in the store when seized under the writ of 
sequestration. 


Lackey & Stayton, for plaintiffs in error. 

I. A mortgage upon a stock of goods, the mortgagor re- 
maining in possession thereof, with full authority to sell the 
same in the ordinary course of business, and which does not 
require the proceeds of sale to be used in discharge of the 
mortgage debt, is void. (Robinson v. Elliott, 22 Wallace, 
513; Addington v. Etheridge, 12 Gratt., 486; Lang v. Lee, 
8 Rand., 410; Divver v. McLaughlin, 2 Wend., 596; Me- 
Lachlan v. Wright, 3 Wend., 348; Wood v. Lowry, 17 Wend., 
492; Edgell v. Hart, 9 N. Y., 213; Gardner v. McEwen, 19 
N. Y., 123; Russell v. Winne, 37 N. Y., 591; Putnam v. 
Osgood, 52 N. H., 148; Ranlett vr. Blodgett, 17 N. IL, 805; 
Collins v. Myers, 16 Ohio, 547; Freeman v. Rawson, 5 Ohio 
St., 1; Chophard v. Bayard, 5 Minn., 533; Horton v. Wil- 
liams, 21 Minn., 187; Steinart v. Deuster, 23 Wis., 136; 
_ Bishop v. Williams, 18 Ill., 101; Barnet v. Fergus, 51 IL, 
352; Walter v. Wimer, 24 Mo., 63; Stanley v. Bunce, 2 
Mo., 269; Billingsley v. Bunce, 28 Mo., 547; Lodge v. Sam- 
uels, 50 Mo., 204; Hower v. Geesaman, 17 8. & R., 251.) 

II. A mortgage upon goods to be acquired after the date 
of the mortgage is void as to creditors, unless it be shown 
that such goods were bought with money obiained through 
the mortgage or by the proceeds of mortgaged property sold. 
41 
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(Robinson v. Elliott, 22 Wall., 513; Moody v. Wright, 13 
Mete., (Mass.,) 17; Edgell v. Hart, 9 N. Y., 213; Collins v. 
Myers, 16 Ohio, 547; National Bank v. Ebbert, 2 Southern 
Law Rev., (old series,) 175; Phelps v. Murray, Chancery 
Court Term, Nashville, Tenn., April, 1877; 4 Cent. Law 
Jour., 583; Levy v. Welsh, 2 Edw. Ch., 438 ; 2 Hill. on Mort., 
337-342.) 

Il. The mortgage is void for the want of such description 
of the property to b2 acquired after the mortgage as would 
put creditors upon notice, or enable a creditor or the court 
to identify the property mortgaged. (Winslow v. Merchants’ 

Ins. Co., 4 Mete., 306; Barnard v. Eaton, 2 Cush., 294; Otis 
v. Sill, 8 Barb., 102.) 

IV. The claim of A. B. Peticolas to a prior lien upon the 
property seized must stand upon the validity of his mortgage, 
and the levy of the writ of sequestration gave no lien. (Fow- 
ler v. Stonum, 6 Tex., 72; Pitot v. Elmes, 1 Mart., 79; (1 
Cond., 43;) Oddie v. Creditors, 6 Mart., 251; (9 Cond., 251;) 
Syndic v. Jewett, 6 La., 542.) 


A. B. Peticolas, for defendants in error. 

I. A mortgage upon a stock of goods, duly recorded, given 
to secure a note for the purchase-money of the goods, pay- 
able one day after date, the mortgagor remaining in posses- 
sion thereof ‘and selling the same in the ordinary course of 
trade, which mortgage does not by its terms require the pro- 
ceeds of sale to be used in discharge of the mortgage debt, 
is never void where there are no subsisting creditors of the 
mortgagor. (Paschal’s Dig., sec. 3876; Bryant v. Kelton, 1 
Tex., 415; Baldwin v. Peet, 22 Tex., 708; Robinson v. Mar- 
tel, 11 Tex., 155; Brett v. Carter,decided in the U. 8. Dis- 
trict Court, (Lowell, J.,) in December, 1875, in Mass.; Bar- 
nard v. Norwich, 4 Cent. Law Jour., 708; Hughes v. Cory, 
20 Iowa, 399; Gay v. Bidwell, 7 Mich., 520; Briggs v. Park- 
man, 2 Mete., (Mass.,) 258; Jones v. Huggeford, 3 Metc., 
515; Barnard v. Eaton, 2 Cush., 294; Cobb v. Farr, 16 Gray, 














1879.] PEISER v. PETICOLAS. 643 





Argument for the defendants in error. 





597; Mitchell v. Winslow, 2 Story, 630; Abbott v. Goodwin, 
20 Maine, 408; Robinson v. Elliot, 22 Wall., 513.) 

If. A mortgage upon after-acquired property is not void; 
and if due notice of the intent of the mortgagor to render 
after-acquired goods liable, is given by the registry of the 
mortgage, a subsequent creditor cannot attack it successfully 
unless he shows an express intent to defraud on the part of 
the mortgagor and mortgagee, or some concealment, deceit, 
or misrepresentation on their part. (Paschal’s Dig., art. 4994; 
Cook v. Steel, 42 Tex., 53; McGee v. Fitzer, 37 Tex., 27; 
Butt v. Ellett, 19 Wall., 544; Pennock v. Coe, 23 How., 117; 
Galveston Railroad v. Cowdry, 11 Wall., 480; Dunham v. 
Railroad Co., 1 Wall., 254.) 

IIf. The property mortgaged is sufficiently described, Car- 
penter having no other goods anywhere. 

“ All my stock of goods, wares, and merchandise in trade, 
(goods received by me to sell on commission excepted,) and 
upon all additions which I may hereafter make, by purchase 
or otherwise, to my stock in trade. Said stock is now situ- 
ated in A. B. Peticolas’ store-house in Victoria, and consists 
of music, books, stationery of all kinds, chromos and pictures, 
inkstands, pens, pencils, &e.; brackets, wall pockets, and other 
wood-work; picture frames, wooden and willow ware, wall 
paper and curtains, and curtain fixtures; hardware, matting, 
all kinds of house furnishing goods, household and kitchen 
furniture, show case, letter press; all kinds of hollow-ware, 
wooden, stone, and composition ; notions, stereoscopic views, 
stereoscopes, fancy articles,” &e. (Pennock v. Coe, 23 How., 
126; Coghill v. Boring, 15 Cal., 213; Van Eman v. Stanch- 
field, 8 Minn., 518.) 

IV. The question of fraud in a conveyance is, in Texas, 
always a question of fact, and the finding of the court below, 
sitting as a jury, that there was no fraud, is conclusive of the 
question here. (Bryant v. Kelton, 1 Tex., 415; Baldwin rv. 
Peet, 22 Tex., 708; Green v. Banks, 24 Tex., 508; Kerr v. 
Hutchins, 46 Tex., 385.) 
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V. The intervention by plaintiffs in error being for the 
purpose of enforcing the lien of the levy of their executions 
upon personal property, which had already been seized by 
defendant in error under a writ of sequestration, and the 
court below having adjudged intervenors’ claim to the satis- 
faction of their judgments invalid, and intervenors not hav- 
ing suspended said judgment by an appeal and supersedeas 
bond, and the judgment in the court below having been 
enforced according to its terms, plaintiff in error has lost his 
grasp on the goods; and now, as against the defendant in 
error, has no question in court to be decided. (Mosley v. 
Gainer, 10 Tex., 393; Castro v. Illies, 22 Tex.,479; Sherrod 
v. Davis, 17 Ala., 312.) 


Bonner, Associate Justice.—The lien claimed by the 
plaintiff below, A. B. Peticolas, must arise from his mort- 
gage, and not from the sequestration, which is merely a judi- 
cial deposit. (Fowler v. Stonum, 6 Tex., 72.) 

The principal question necessary for the decision of this 
case involves the legal effect, as to third parties, of a mort- 
gage upon a stock of goods, where the mortgagor retains 
possession, and, with the knowledge and consent of the mort- 
gagee, sells them in the usual course of trade and applies the 
proceeds to replenish the stock and not to the payment of the 
debt. 

This feature of the case as presented is one of first impres-. 
sion in this court, and we have endeavored to give it that 
careful consideration and patient investigation of the author- 
ities which its great practical importance demands. 

The difficulty is not so much in finding numerous adjudi- 
eations of the highest courts of last resort upon the question, 
but in adopting that line of decisions which seems most in 
consonance with public policy, reason, and justice. 

At least ever since the celebrated Twyne’s case, 3 Coke, 
80, no subject, perhaps, has occasioned more discussion and 
diversity of judicial opinion than the questions,— W hat consti- 
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tute badges of fraud sufficient to avoid the conveyance of a 
debtor? and whether they are conclusive presumptions of 
law to be decided by the court, or are mere prima-facie pre- 
sumptions of fact to be considered by the jury? 

As has been said, the conflicting decisions upon these ques- 
tions cannot be reconciled by any process of reasoning or on 
any principle of law. We have neither the time nor inclina- 
tion to enter fully into the contest upon this great battle-field 
of judicial strife, but shall content ourselves to adhere to the 
tendency of our own decisions, so far as they may be analo- 
gous, and, where we have not this aid, to adopt that line 
of decisions which seems best to comport with sound public 
policy. ; 

One of the main points decided in Twyne’s case was to 
make it a badge of fraud for the debtor to continue in posses- 
sion of the propert¥ and use it as his own, as by reason there- 
of he could trade and traffic with others and defraud and 
deceive them. 

Our statute of frauds contains a provision for registration 
which in its legal effect is equivalent to notice of the convey- 
ance which possession by the mortgagee would give, and 
thus virtually closes the door to an avenue which formerly 
occasioned much litigation. As said by a learned court in 
speaking of a similar statute, it “is a substitute for, and takes 
the place of and repeals, all those imputations of fraud which 
would arise from the retention of possession by the grantor.” 
(Bullock v. Williams, 16 Dick., 33, as quoted with other 
authorities in Hughes v. Cory, 20 Iowa, 403.) In this last- 
named ease it is held that mere retention of possession, 
where the instrument is recorded, is no longer either per se 
fraudulent or a badge of fraud in law. It may be a circum- 
stance, with others, to prove fraud in fact.. 

This would apply with additional force in cases of mort- 
gages, as the possession remaining with the mortgagor is 
consistent with the purposes of the instrument. 

But, as held by the Supreme Court of the United States in 
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Robinson v. Elliott, 22 Wall., 513, and by several State 
courts, the effect of the statute is not to make a recorded mort- 
gage prima-facie valid which, prior to the statute, would have 
been held fraudulent in law; and it does not protect a mort- 
gage from those stipulations which at common law would 
otherwise be deemed fraudulent. 

One of these stipulations, would be the right of the mort- 
gagor to remain in possession of goods and sell them in the 
usual course of trade. 

It is believed that there should be a marked and well- 
defined distinction, upon reason and public policy, drawn 
between a mortgage with power simply to retain possession, 
and one with power to retain possession and dispose of the 
property as though the absolute title and right of disposition 
still belonged to the mortgagor. 

It is not claimed—and the high character of the parties to 
the contract would repel the presumption—-that in the trans- 
action under consideration any fraud in fact was intended, 
and the case will be disposed of under the legal presumptions 
of fraud arising under the testimony. 

Fraud in law, or constructive fraud, is defined to be “such 
acts or contracts as, although not originating in any actual 
evil design or contrivance to perpetrate a positive fraud or 
injury upon other persons, are yet, by their tendency to de- 
ceive or mislead other persons, or to violate private or public 
confidence, or to impair or injure the public interests, deem- 
ed equally reprehensible with positive fraud, and, therefore, 
are prohibited by law as within the same reason and mischief 
as acts and contracts done malo animo.” (1 Story’s Eq. Jur., 
sec. 258; McKibbin v. Martin, 64 Penn. St., 856.) 

The decisions of this court under our statute, which re- 
quires questions of fact to be submitted solely to the jury, 
leave all questions of fraud in fact to their determination. 
(Bryant v. Kelton, 1 Tex., 415; Briscoe v. Bronaugh, 1 Tex., 
326; Kerr v. Hutchins, 46 Tex., 384.) 

When, however, well-defined legal fraud is shown upon 
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the face of the instrument itself without a resort to extrinsic 
testimony, then, as in any other contract which is expressly 
illegal or contrary to public policy, it is the duty of the court 
to construe and declare its legal effect. (Baldwin v. Peet, 
22 Tex., 708; Bailey v. Mills, 27 Tex., 434; Robinson v. 
Elliott, 22 Wall., 513; Collins v. Myers, 16 Ohio St., 547.) 

It is held by the Supreme Court of the United States, in 
the above case of Robinson v. Elliott, and by numerous well- 
considered decisions of the State courts, that the retention of 
possession of a stock of goods by a mortgagor, though the 
instrument be recorded, with power in him to sell the same 
in the usual course of trade without applying the proceeds to 
the mortgage debt, but to substitute other goods, is fraudu- 
lent in law, without regard to the good faith in fact of the 
transaction. (Bump on Fraud. Con., 123-130; Herm. on 
Chat. Mort., chap. 10, and numerous authorities cited in 
notes; 2 South. Law Rev., (N. 8.,) 731.) 

These decisions are based upon the propositions that such 
instruments are void as being against public policy and in- 
consistent with the true purposes of a mortgage, which, either 
before or after condition broken, is but a mere security for 
the debt, and which is intended for the ultimate benetit of 
the creditor, and not of the debtor; and that a mortgage with 
such power of sale is but a reservation for the use and bene- 
fit of the debtor, and but a mere expression of confidence, as 
there can be no real security where there is no certain lien. 

Perhaps the most pointed reasoning to sustain this propo- 
sition is found in Collins v. Myers, 16 Ohio St., 547, from the 
able opinion in which case we quote: 

“The object of a mortgage is to obtain a security beyond 
a sirnple reliance on the honesty and ability of the debtor to 
pay, and to guard against the risk of all the property of the 
debtor being swept off by other creditors, by fastening a 
specific lien upon that covered by the mortgage. But a 
mortgage with possession and power of disposition in the 
mortgagor, is nothing at last but a reliance upon the honesty 
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of the mortgagor, and in fact is no security, as it is within 
the power of the mortgagor, at any moment, to defeat the 
mortgage lien by an entire disposition of the whole property 
covered by the mortgage. Such a mortgage, then, is no secu- 
rity so far as the debtor is concerned, and is of no benetit 
except as a ward to keep off other creditors. The very nature 
of a mortgage is to fasten a lien upon specific property; and 
the courts have gone far enough when they have permitted 
an honest possession in the mortgagor. * * * But in this 
ease there is no specific lien, but a floating mortgage, which 
attaches, swells, and contracts as the stock in trade changes, 
increases, and diminishes, or may wholly expire by entire 
sale and disposition, at the will of the mortgagor. Such a 
mortgage is no certain security upon specific property. 

“In such case the whole right to dispose of the property 
to pay a debt depends upon the will of the debtor, not affect- 
ed by the rights of the mortgagee; and what reason is there 
in permitting the will of the debtor to determine whether 
property shall legally go to pay a debt or not? If it be the 
will of the debtor to appropriate the mortgaged property to 
pay the debt, it is binding as against the mortgagee; but if 
it be not the will of the debtor, and the property is seized 
upon execution, the rights of the mortgagee fasten upon the 
property and take it away from the execution creditor. Then 
the property is not held by the mortgage, but by the will of 
the debtor; because if the debtor sees proper to dispose of 
it, he has the power under the mortgage. He may dispose 
of the property, defeat the mortgage, and put the money in 
his own pocket; but if he refuses to pay a debt, and you 
seize the property in execution against his will, the mortgage 
steps in and restores it to the debtor. The whole matter, 
then, appears to rest upon the option of the debtor to appro- 
priate the mortgaged property to the payment of his debts or 
not, and not upon the mortgage. No reasoning will change 
this result if a mortgagor retains possession and the full power 
of disposition over the mortgaged property. 
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«“ A mortgage upon a specific article, with possession and 
power of disposition left in the mortgagor, is in truth no 
mortgage at all; it is no certain lien. The power to hold 
possession and dispose of the property is inconsistent with 
the very nature of a mortgage. It, indeed, would not, per- 
haps, be going too far to say that such an instrument was a 
nullity. 

“As to all the world, except as to the parties themselves, 
such a mortgage will be held void, as against the policy of 
the law.” | 

On the other hand, it is contended that.there are no con- 
clusive presumptions of fraud, except such as are expressly 
so made by statute, or where the act is necessarily a fraud 
upon creditors; as, where an insolvent debtor gives away his 
estate. 

After mature consideration, we have reached the conclu- 
sion that the weight of authority and sounder reason is with 
those decisions which hold such mortgages, although record- 
ed, to be void, except as between the parties thereto, irre- 
spective of the good faith in fact of the transaction; that it 
should be so declared by the court if the intent and purpose 
of the parties to make such a mortgage are manifest from the 
terms of the instrument itself, or by the jury if not so mani- 
fest, but clearly shown by uncontradicted testimony. The 
principle is the same, the only difference being as to the 
character of the evidence and mode by which it is established. 

It does not become necessary to decide whether such power 
to sell was, by necessary implication, given by the terms of 
the instrument now under consideration. The cause was 
submitted to the court without a jury, and the agreed state- 
ment of facts in the record shows that it was expected by the 
plaintiff below himself, that Carpenter would sell in the ustal 
course of trade, and with the proceeds replenish the stock ; 
and that he knew that Carpenter was thus disposing of the 
mortgaged stock. Under this testimony, as applied to the 
law, we think the court erred in holding the mortgage valid 
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as against the plaintiffs in error, and that had a jury so found 
under the evidence the verdict should have been set aside. 
For this error the judgment below should be reversed. 

Another very important question presented by the record 
is that of the legal effect of a mortgage, as to third parties, 
upon after-acquired goods added to the mortgaged stock in 
trade. 

In the opinion of the court, this and the remaining ques- 
tions are not necessary to a proper decision of the case under 
the conclusion to which we have come, and as it is also a new 
question in this court, the determination of which might seri- 
ously affect important rights, we do not wish, without further 
argument and an exhaustive review of the authorities, and in 
a case in which it is necessarily involved, to decide it; hence 
no opinion is given upon this branch of the case. 

Judgment reversed. 

JUDGMENT REVERSED. 





Lavinia Swan, ApmM’x, v. T. W. House. 





1. CLAIMS AGAINST AN ESTATE.—Under the probate act of 1848, the 
allowance and approval of a claim against an estate had the effect 
of a judgment, and could only be set aside or corrected by a direct 
proceeding for that purpose in the District Court. 

2. SAME—EFFECT OF JUDGMENT ON REVIEW.—The judgment in the 
District Court, in a proceeding to correct the improper approval of a 
elaim against an estate under the probate act of 1848, was conclu- 
sive, as between the holder of said claim and the estate. 

3. WRIT OF ERROR IN PROBATE MATTERS.—Under the probate law 

of 1870, a writ of error could not be taken to revise the action of the 

District Court in probate matters. 







AppreaL from Houston. 
W. Cooper. 

August 3, 1867, a claim allowed by the administratrix was 
approved by the chief justice. July 30, 1868, the holder of 
the approved claim filed in the Probate Court a petition, ask- 


Tried below before tie Hon. L. 
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ing that she be required to make an exhibit, &c., in the estate. 
The exhibit was returned to the Probate Court, accompanied 
by a statement that since the approval of the claim she had 
discovered a receipt given by the holder of the claim to the 
intestate for $400, which had not been allowed as a credit. 
Exceptions to this were sustained in the Probate Court, and 
the administratrix appealed to the District Court. She also 
instituted in the District Court a proceeding against the 
holder of the claim to annul the approval and correct the 
mistake. This was prosecuted to success and the credit al- 
lowed, but instead of a credit of $80 indorsed on the note; 
representing, as was shown, the credit of $400 which had 
been paid in Confederate bills. The appeal case in the Dis- 
trict Court came on to be heard, and resulted in a judgment 
ordering the administratrix to pay the holder of the claim 
the sum adjudged to him in the suit to correct the mistake. 


The allowed credit of $80 was also insisted on. This appeal 
to the Supreme Court sought to correct the action of the 
District Court disallowing the credit of $80, which was rec- 
ognized by the holder of the claim when probated. 


W. A. Stewart and Earl Adams, for appellant. 


S. A. Miller, for appellee, cited Paschal’s Dig., arts. 1343, 
1347, 1387, 1516; Cook v. Bybee, 24 Tex., 278; Bowers v. 
Chaney, 21 Tex., 367; Fishback v. Young, 19 Tex., 515; 
Leach v. Millard, 9 Tex., 551. 


Moorg, Cuter Justicre.—On the 30th of July, 1868, T. W. 
House, the defendant in error, filed in the County Court 
pertaining to estates of deceased persons a petition against 
plaintiff in error, Lavinia Henderson, then Lavinia Swan, 
administratrix of the estate of Lb. F. Swan, deceased, alleg- 
ing that he is the holder and owner of a claim against said 
estate for $439.76, less a credit of $80 indorsed on the back 
of said claim February 23, 1863, which, after being regularly 
probated, had been allowed by said administratrix and ap- 
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proved by the judge of the County Court on August 3, 1867, 
and usking that said administratrix be required to make an 
exhibit showing the condition of said estate and her action 
as administratrix, &e. 

In response, plaintiff in error made an exhibit as prayed, 
and further answered that subsequent to the allowance and 
approval of said House’s claim she had found a receipt given 
by House to her intestate for the sum of $400 paid upon said 
claim, for which no credit had been given, and of which she 
was uninformed until the discovery of said receipt. She 
therefore asks that the allowance and approval of said claim 
be ,corrected by said receipt, and a credit for the amount 
therein acknowledged to have been paid be allowed. 

To so much of the answer of the administratrix as asks for 
an order of the court crediting—or, as plaintiff terms it, cor- 
recting —his claim by said receipt, House excepted, on the 
ground that the court had no jurisdiction to hear and deter- 
mine the matters and things alleged by the said administra- 
trix, and upon which the validity and justness of his said 
claim depends. On the hearing, the court sustained the ex- 
ception, restated the administratrix’s account, and ordered 
that she pay the amount of money on hand as directed in the 
order of the court. From this judgment, the administratrix 
appealed to the District Court. 

While her appeal was pending in said court, she filed 
an original suit in the District Court agatnst the defendant 
House, to cancel or annul the allowance and approval of his 
claim against said estate. On the trial of this case, it being 
made to appear that the intestate had in fact paid upon said 
claim the sum of $400 in Confederate money, a credit for 
which as $80 in money had been placed upon the note by 
House, the court adjudged that the approval of his claim 
should be set aside and annulled, and instead thereof gave 
him judgment against plaintiff, as administratrix, for the 
amount due upon his debt, after allowing credit for $400 of 
the date shown in said receipt. 
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Subsequently this case came on for trial, and the court 
ordered the administratrix to pay defendant in error, out of 
the moneys found to be in her hands, “$154.85, being the 
balance on his claim, with interest to date,’”—that being the 
amount, as it appears, for which his claim had been establish- 
ed by the decree of the court, in the suit brought by the plain- 
tiff in error to correct said claim. 

From this judgment the administratrix prosecutes her writ 
of error; and, although other errors are alleged in the assign- 
ment, her only real ground of objection to the judgment, as 
appears by the agreement of counsel in the record, is the 
refusal of the court to allow the amount, $80, indorsed as a 
credit on the note by defendant in error as a credit on the 
amount adjudged him by the court in the suit to which we 
have just referred. Slight consideration, however, will show 
that this demand is altogether untenable. The County Court, 
in which the case originated, had no power or authority to 
revoke or set aside the allowance of the claim by the admin- 
istratrix, and its approval by the judge of the County Court. 
Where a claim against an estate is thus approved, it becomes 
a quasi-judgment; and though its allowance and approval may 
be the result of accident, mistake, or fraud, still it is conclu- 
sive until annulled or set aside by decree of a court having 
jurisdiction to make such order. This could only be done, 
as has been repeatedly held by this court, by a suit for this 
purpose in the District Court; but not even in that court in 
a case taken there by appeal from the County Court. (14 
Tex., 314; 16 Tex., 136; 23 Tex., 631; 40 Tex., 57.) If 
plaintiff in error was in fact entitled to the additional credit 
which she now claims, she should have asked for it in the 
suit which she brought to correct defendant’s claim. The 
judgment in that case is conclusive upon the question. To 
admit that the court, on the hearing of this case, could have 
gone into the question of the amount or validity of defend- 
ant’s claim after these questions had been considered and 
adjudged by the District Court in a suit instituted by the 
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administratrix for this very purpose, would be, to hold the 
allowance of a claim by an administrator, and its approval 
by the County Court, to be entitled to more consideration 
than the judgment of the District Court; for, as has been 
said, if the allowance of the claim had not been set aside by 
the District Court in the suit brought for this purpose, it 
would have been conclusive evidence in this proceeding of 
the amount due and owing to defendant by the estate of 
plaintiff’s intestate. 

There is no error in the judgment of which appellee com- 
plains, and it is therefore affirmed. 

AFFIRMED. 


Note.—We have disposed of the case on the supposition 
that the writ of error has been prosecuted from a judgment 
of the District Court, in the exercise of its general jurisdic- 
tion, on a case brought to that court on an appeal from a 
judgment of the County Court in matters pertaining to the 
estates of deceased persons, which, we think, is to be inferred 
from the statement of facts as shown by the record. It may 
be possible, however, that the case, when decided in the Dis- 
trict Court, had been transferred to the probate docket of 
the District Court, as it was not decided until the year 1873. 
If, in fact, it is an effort to review a decision of the District 
Court in the exercise of its probate jurisdiction under the 
Constitution and laws then in force, the judgment should 
not be affirmed, but the writ of error dismissed, because, as 
has been heretofore decided, (Smith v. Robb, 42 Tex., 260,) 
such judgments cannot be reviewed by this court on writ of 
error, (Paschal’s Dig., arts. 5783, 5792.) 

















































ABANDONMENT. 
HOMESTEAD, 8. 
PREEMPTION, 1. 


ABATEMENT. 

MANDAMUS, 1. 

1. A plea in abatement not questioning the jurisdiction over the 
subject-matter, but raising a personal privilege of defendant as to 
the venue, should aver fully not only what is necessary to be an- 
swered, but anticipate and exclude all such supposable matter as 
would, if alleged on the opposite side, defeat the plea. Houston 
and Texas Central R. R. Co. v. Graves, 181. 

2. Death of defendant does not, in an action of debt, ipso facto 
abate the suit. When the legal representatives are made parties, 
the action proceeds as an action pending from the original institu- 
tion of the suit. McCampbell v. Henderson, 601. 

3. Where there neither is nor can be administration, as from 
lapse of time or otherwise, and heirs are in possession of property 
of their ancestor, such heirs are his personal representatives, and 
such suit may be revived against them, or a new suit can be brought 
against them. Jd. . 

4. Facts held sufficient to authorize a revival of a suit for debt 
against heirs of the original defendant. Id. 

5. Facts held insufficient to warrant this court in reversing for 
error in the court below, in not dismissing the suit for want of dili- 
gence in making parties after the death of the original defendant. 
Id. 


ACCORD AND SATISFACTION. 
1. It is sufficient evidence of a plea of accord and-satisfaction to 
show that the plaintiff received the property agreed to be taken in 
payment of the debt to which it is pleaded. Overton v. Conner, 113. 
2. It is no reply to such evidence, in support of the plea of accord 
and satisfaction, to show that after the property had been received 
and accepted by the plaintiff in satisfaction of the claim sued on, 
it had again gone into the possession of the defendant under some 
other or subsequent contract with which defendant had not com- 
plied, and by reason thereof or in any other way plaintiff derived 

no benefit. Jd, 
(655) 
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ACCORD AND SATISFACTION—continued. 


3. ‘To be operative, the accord and satisfaction must be finally and 
fully consummated by the parties in accordance with its terms and 
stipulations. Jd. 


ACKNOWLEDGMENT. 


EVIDENCE, 3. 
WILL, 6. 


ACTION. 


PARTIES. 

PLEADING. 

PRACTICE. 

1. Land was bought with the wife’s separate funds, but the deed 
was taken to the husband. The deed contained the usual covenant 
of warranty. Suit was brought for the land, by an adverse claim- 
ant, and the land recovered. Suit was brought by the husband and 
wife on the warranty, claiming in right of the wife as equitable 
owner. It being objected ‘‘that the legal title to the land was in 
the husband, he only had the right to sue for breach of warranty ”’: 
Held, That suit on the warranty, for use of the wife, could be main- 
tained. Williams y. Turner, 137. 


ADMINISTRATION. 





BILL OF REVIEW, 5. 

PLEADING, 9. 

1. Where there is no administration on the estate of a deceased 
person, and but one debt against the estate, and the heirs of such 
deceased person, by an agreement amongst themselves, partition 
and distribute the estate without satisfying the debt, the party in 
whose favor such debt is due, and which is a lien upon land sold 
to the ancestor of such heirs, may sue for the debt and to foreclose 
the lien, making the heirs defendants, without administration on 
the estate of their ancestor. Patterson v. Allen, 23. 


ADMINISTRATORS. 






PLEADING, 9. 


ADMINISTRATOR'S SALE. 











VENDOR AND VENDEE, 10, 11. 

1. Paschal’s Digest, art. 1327, providing that the deed of the ad- 
ministrator, made upon the confirmation of such sale, shall vest in 
the purchaser the right or title of the testator or intestate, does not 
define the estate thereby conveyed. Such enactment becomes nec- 
essary from the provision of the probate law vesting the estate in the 
heirs. Burgess v. Millican, 397. 

2. See case where deed from heirs conveyed a title as against a 
purchaser at a sale by the administrator, and non-payment by such 
purchaser. Id. 














INDEX. 


ADMISSIONS. 
TRESPASS TO TRY TITLE, 10. 


AFFIRMANCE. 

PRACTICE IN SUPREME CouRT, 13, 14, 15, 16. 

1. Defendant in error may accept service of citation and file the 
transcript at a term to whieh, by reason of delay, the plaintiff in 
error could not, and obtain an affirmance of the judgment on the 
same without reference to merits. Hohenthal v. Turnure, 1. 

2. Judgment was rendered November 18, 1875, for plaintiff. 
March 3, 1876, defendant filed petition and bond for writ of error. 
He died July 23, 1876. February 12, 1877, citation in error was 
issued and returned not executed. October 5, 1877, administration 
was opened on the estate. December 15, 1877, defendant in error 
indorsed on the petition in error his waiver of citation and accept- 
ance of service in error, January 18, 1878, defendant in error noti- 
fied the administratrix of his acceptance of citation in error. Feb- 
ruary 11, 1878, defendant in error filed the transcript. No appear- 

ance was entered for plaintiff in error. February 20, 1878, defend- 
ant in error-filed motion for affirmance on the record without refer- 
ence to the merits: Held, That defendant in error was entitled to 
such affirmanee. Id. 

3. Where plaintiff in error has been negligent in procuring service 
of citation in error, so that a term of this court has thereby been 
allowed to pass, the defendant in error may acknowledge service 
and bring the case up for affirmance at the next term. Wilson v. 
Adams, 5. 

4. The defendant in error may file the transcript at a term when 
the plaintiff in error has lost the right to do so. Jd. 

5. Judgment was rendered August 4, 1875, for plaintiffs. April 
25, 1876, defendants filed an error bond, which recited that petition 
for writ of error had been also filed. May 16, 1877, service of writ 
of error was made on the attorneys of plaintiffs, who were non-resi- 
dents. September 1, 1877, the attorneys of the plaintiffs accepted 
service of writ of error. February 18, 1878, was fixed for the as- 
signment to which the case belonged. February 20, 1878, certifi- 
cate was filed, showing these facts, by the defendants in error, with 
motion to aflirm without regard to merits: Held, That the applica- 
tion to affirm should be granted, and ordered accordingly. Id. 


AGENT. 

EVIDENCE, 6. 

1, That a secretary of a corporation received from the payee a 
check, drawn by the corporation in favor of its creditor, and col- 
lected the money and paid it out to the creditor of the payee of 
the check, does not constitute an indebtedness from the corpora- 
tion, or render it liable again to its former creditor, by anything 
done by its secretary about such fund not for the benefit of the cor- 
poration. East Line and Red River R. R. Co. v. Terry, 129. 
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AGREEMENT. 
FIXTURES, 5. 
JURISDICTION, 1. 


ALIMONY. 
JUDGMENT, 11. 


ALLOWANCE IN LIEU OF HOMESTEAD. 

1. Under the probate law of 1848, (Paschal’s Dig., art. 1305,) the 
widow and children are entitled to an allowance in lieu of property 
exempt from forced sale, when no such property exists and their 
right is not affected by their owning a separate estate which may 
be sufficient for their support. Mabry v. Ward, 404. 

2. Nor is such right affected by the failure of the probate judge 
to make the allowance at the time required. Id. 

3. Such allowance takes precedence of all obligations of deceased, 
save vendor’s lien debt. Id. 

4. An allowance of $2,000 in lieu of a homestead and of $500 of 
other exempt property, to a widow and children of a decedent who 
resided in the city of Jefferson, Texas, held to be a proper and rea- 
sonable allowance. Id. 


AMENDMENT. 
JUDGMENT, 3. 


ANCIENT DOCUMENT. 

1. In most cases where an instrument would be admissible in evi- 
dence as an ancient deed without proof of its execution, the power 
under which it purports to have been executed, will be presumed. 
Johnson v. Timmons, 521. 

2. It seems that the presumption of the due execution of an ancient 
deed is one of law, and that proof of possession under it is not in- 
dispensable to its admission in evidence. Td. 

3. Facts held sufficient evidence of an ancient document. Jd. 


APPEAL. 

JURISDICTION, 2. 

PRACTICE, 10, 11. 

PRACTICE IN SUPREME Court, 13, 14, 15, 16. 

1. See case where appeal was dismissed for failure to comply with 
the rules prescribed for taking and perfecting appeals, failure to file 
assignment. of errors within the prescribed time, and failure to file 
briefs formed under the rules. Shanks v. Carroll, 17. 

2. Where judgment in the District Court is for land and dam- 
ages, on appeal, the appeal bond must be in double the amount 

of the money judgment and of costs. Britt v. Lowry, 75. 

3. Judgment below was rendered for a tract of land and $2,600 
damages; appeal bond was for $1,000; the costs amounted to 
$141.38 ; a motion to dismiss for want of sufficient appeal bond was 
sustained. Jd. 










































APPEAL BOND. 
APPEAL, 2, 3. 
PRACTICE IN SUPREME CouRT, 11, 12, 13,14, 15,16, 





APPROVED CASES. 
CASES APPROVED. 


ASSIGNEE. 
PURCHASER, 4. 


ASSIGNMENT. 
FRAUDULENT CONVEYANCE. 


ATTORNEY. 

DAMAGES, 10. 

MEASURE OF DAMAGES, 3. 

NEw TRIAL, 1. 

Conversations, by parties proposing to buy lands, with an attor- 
ney, in which the attorney spoke of the existence of certain claims 
to the land, no payment being made or demanded for counsel: 
Held, That the communication so made by the attorney to said 
parties is not confidential. Titus v. Johnson, 225, 


AUDITOR. 
PARTNERSHIP, 3. 


BANKRUPT. 
PARTIES, 6. 





BILL OF REVIEW. 

“1. Under the probate act of 1870, a petition for review of acts 

done on the probate side of the District Court could be brought 

within two years from the date of the order, and on general demur- 

rer it was suflicient, as a description of the order sought to be re- 

vised, to set out the substance of such order. Ramirez v. McClane, 
598. 

2. An order granting letters of administration was made October 
13, 1873; a petition for review was filed October 14, 1875, alleging 
that to obtain the original grant of letters it had been alleged falsely 
that the deceased had died within four years of such application : 
Held, That such petition was filed in time within two years, and 
set out sufficient grounds for review under the probate act of 1870. 
Id. 

3. The repeal of the act of 1870, and the passage of the probate 
act of 1876, under the Constitution of 1876, before the trial of such 
case, did not render the petition subject to general demurrer. Jd. 

4. Such suit is maintainable under the probate act and the Con- 
stitution of 1876; the jurisdiction of the District Court being ample 

to afford such relief. Jd. 

















INDEX. 


BILL OF REVIE W—continued. 


5. It is left undecided as to effect of a decree vacating an admin- 
istration upon claims established under such administration. Id. 


BONA-FIDE PURCHASER. 







PURCHASER, 2. 

1. A bona-jfide purchaser of a legal title is not affected by any 
latent equity founded on fraud, trust, or otherwise, of which he had 
not notice. Flanagan vy. Oberthier, 379. 

2. A purchaser in good faith of land from a legatee, under a will 
duly adinitted to probate, is not affected by proceedings subsequently 
instituted and resulting in annulling the will as a forgery. - Sleele v. 
Renn, 467. 

3. To the proceedings admitting the will to probate all are parties 
to the extent that they must take notice and are bound by it until 
set aside. Hence a holder under a forged will duly probated differs 
from a holder under a forged deed, and may hold unaffected by 
the subsequent attacks upon the validity of the will. Jd. 


BOUNDARY. 






EVIDENCE, 18, 19. 


BRIEFS. 






































PRACTICE IN SUPREME COURT, 7, 8, 9, 10. 

1. The leading purpose in requiring the assignment of errors and 
copy of brief tg be filed in the time and manner prescribed in the 
rules, was to facilitate attorneys in representing their cases in the 
Supreme Court without appearing before it in person. (Sup. Ct., 
R. 40.) Shanks y. Carroll, 17. 

2. The brief, after a general and succinct statement of the nature 
and result of the suit as introductory, must exhibit, (1) in the shape 
of a separate proposition, each point embraced in each assignment 
of error taken ; (2) then, under each point thus presented asa prop- 
osition for the reversal of the judgment, there must be presented 
the substance of such proceedings contained in the record necessary 
for the court to know, in determining whether the judgment should 
be reversed, and (3) a citation of the authorities relied upon. Jd. 

3. In each proposition should be propounded or affirmed some 
matter or thing done or refused to be done in the court below, em- 
braced in the appropriate assignment of error, for which the judg- 
ment should be reversed, or sustained. Jd. 

4. Rules as to briefs by the appellee or defendant in error dis- 
cussed and illustrated. Id. 

5. See case where appeal was dismissed for failure to comply with 
the rules prescribed for taking and perfecting appeals, failure to 
file assignment of errors within the prescribed time, and failure te 
file briefs formed under the rules. Id. 











BURDEN OF PROOF. 
PRACTICE, 8. 
VENDOR AND VENDEE, l. 

CASES APPROVED. 

1. Lane v. Doak, 48 Tex., 227, approved. Mawthe v. Crozier, 
153. 

2. Texas and Pacific Railroad Co. v. Murphy, 46 Tex., 356, cited 
and approved. Houston and Great Northern R. R. Co. v. Parker, 331, 

3. Cravens v. Wilson, 48 'lex., 340, discussed and approved. Flan- 
agan vy. Pearson, 383. 

4, Flanagan v. Cushman, 48 Tex., 241, discussed and approved. 
Cushman y. Flanagan, 389. 

5. Dunlap v. Wright, 11 Tex., 597, discussed and approved. Bure 
gess v. Millican, 397. 

6. Watkins v. Edwards, 23 Tex., 443, approved. Mullins v. Wime- 
berly, 457. 


7. Johnson v. Shaw, 41 Tex., 438, approved. Johnson v. Time 
mons, 521. 


CASES DISCUSSED. 
CASES APPROVED, 3, 4, 5. 
Brown v. Moore, 38 Tex., 645; Johnson v. Brown, 25 Tex. Suppsy 
120; Johnson v. Norman, 43 Tex., 628. Titus vy. Johnson, 225. 


CERTIFICATE. 

The certificate of the commissioner of the general land office, une 
der Paschal’s Digest, art. 3806, is not admissible in evidence to prove 
the date on which field-notes of a particular survey were returned, 
or that they had not been withdrawn from the office. Buford vy. 
Bostick, 371. 





CHARGE OF COURT. 


FACT CASES, 19. MEASURE OF DAMAGES, 2. 
FOREIGN JUDGMENT, 5. PRESUMPTIONS, 2. 
FRAUD, 3. RAILWAY COMPANY, 12, 13. 


1. See instructions held not objectionable as charging upon the 
weight of evidence. Murchison v. Warren, 28. 

2. See instructions held defective, as failing to submit the issue 
whether a transfer of a stock of goods was fraudulent. Weaver v. 
Ashcroft, 417. 

3. One member of the firm assigned his interest in the partner- 
ship stock; the stock was seized, by attachment against the party 
making the transfer, at suit of an individual creditor : Held, That 
it was error to submit as a controlling issue whether the assignment 
was made for preference of the partnership creditors. Id. 

4. Such transfer destroyed the right of preference by partnership 
creditors to so much of the firm assets as, in shape of notes and 
accounts of the firm, were taken by the retiring member in consid- 
eration of his assignment of interest in the partnership stock. Jd. 
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CHARGE OF COURT—continued. 

5. Such charge was inconsistent with the followiug charge given: 
*“That the party making the assignment might have done so in 
order to get his interest in the firm accounts to pay his individual 
debts.”? Jd. 

6. Held erroneous to charge that **fraud will not be presumed, 
but must be proved like any other fact, and the burden of such 
proof rests on the party who alleges such fraud,’’ without some fur- 
ther explanation as to the character of evidence by which fraud may 
be established. Jd. 

7. It is the duty of the court to instruct the jury as to the law 
upon particular facts in evidence, and to give as law the presump- 
tions of law upon facts in evidence. Johnson y. Timmons, 521. 


CHURCH PROPERTY. 

1. After the act of 1845, (Paschal’s Dig., art. 483,) conveyances 
to trustees for the benefit of churches, which were not made in 
compliance with its terms, were not on that account necessarily 
ineffectual. Laird vy. Bass, 412. 

2. Conveyances may be made to trustees for the benefit of 
churches, &c., not incorporated, and provide for a continuance by 
succession of the trust. Jd. 


CITATION. 
The citation prescribed by statute must contain the names of all 
the parties. An omission of one of the plaintiffs in the citation is 
fatal on appeal. Heath v. Fraley, 209. 


CITY ORDINANCES. 

DAMAGES, 11, 12. 

POLICE REGULATIONS, 1. 

1. It is not beyond the authority of a city acting under the gen- 
eral charter law, to contract for the erection of a market-house with 
a person or corporation, conceding, in consideration of such build- 
ing and the use of a part of same, exclusive market privileges in 
such city, with rights to lease stalls, collect rents, and an exemption 
from city taxes for a term of twenty-one years. City of Palestine 
v. Barnes, 538. 

2. That an ordinance for the protection of the exclusive market 
privileges so granted may not be rigidly enforced, is not a violation 
of such contract authorizing its rescission, Id. 


COMMISSIONER OF LAND OFFICE, 
CERTIFICATE, 1. 


COMMUNITY PROPERTY. 
HOMESTEAD, 1, 2. 
1. Community property is liable to execution for the debts of the 
* wife contracted before marriage. Taylor v. Murphy, 291. 
2. Paschal’s Digest, arts. 4641, 4642, discussed and construed. Jd. 
















































CONSTITUTIONAL LAW. 
MECHANIO’S LIEN, 3. 
OFFICERS, 6. 
STATUTES CONSTRUED, 11. 

1. Section 23 of article 12 of the Constitution of 1869 provides: 
“Tt shall be the duty of the Legislature to provide by law, in all 
cases where a State or county debt is created, adequate means for 
payment of current interest, and two per cent. as a sinking-fund 
for the redemption of the principal; and all such laws shall be un- 
repealable until such principal and interest are fully paid :*? Held, 
Not to prohibit the issuance of bonds and a tax to pay interest 
thereon and the principal within ten years from their date, the pro- 
vision being designed to compel payment of all such bonded indebt- 
edness within fifty years; said bonds being authorized by a special 
act authorizing a county to fund its indebtedness. Bagby v. Bate- 
man, 446. 

2. Sections 5 and 6 of ‘** An act to authorize the county of Ma- 
rion to audit and fund the debt of said county,’’ (Special Laws, 13th 
Leg., p. 178,) authorizing the issuance of county bonds payable in 
ten years and to levy a tax to pay the principal and interest as they 
should become due: Held, Not in conflict with the Constitution. Jd, 

3. Section 17 of the bill of rights in the Constitution of 1876, pre- 
scribing that ** No person’s property shall be taken, damaged, or 
destroyed for or applied to pubhe use without adequate compensa- 
tion being made, unless by the consent of such person, and when 
taken, except for the use of the State, such compensation shall be 
first made or secured by a deposit of money,’’ does not apply to 
police regulations necessary to meet an impending danger. Keller 
v. Corpus Christi, 614. 


CONSTRUCTION. 

1. A partner sold his interest, which was one-half, in the business 
to his copartners for a given sum; providing further, that when the 
indebtedness of the firm was ascertained, if it did not amount to 
over $9,000, they were to execute to him their note for $1,500; or 
if the debts of said firm should amount to over $9,000, then the said 
note to be proportionately less, according to the inerease in the 
amount of said indebtedness. It being ascertained that the indebt- 
edness was in excess of 89,000: Held, That the excess should reduce 
the amount of the note to be executed in the one-half amount of 
such excess. Murchison v. Warren, 27. 

2. It seems that the court would not so construe such judgment, 
with aid of averment and proof, where the transcript of the pro- 
ceedings shows no prayer for a personal judgment, and where the 
judgment clearly extended no further than to decree a foreclosure 
of a mortgage. Porcheler vy. Bronson, 555. 








CONSTRUCTION OF STATUTES. 
STATUTES CONSTRUED. 
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CONTINUANCE, 





PRACTICE, 5, 9. 


CONTRACT. 












Equity, 1, 2. 

RAILWAY COMPANY, 1, 2, 3, 4. 

1. A partner sold his interest, which was one-half, in the business 
to his copartners for a given sum; providing further, that when the 
indebtedness of the firm was ascertained, if it did not amount to 
over $9,000, they were to execute to him their note for $1,500; or if 
the debts of said firm should amount to over $9,000, then the said 
note to be proportionately less, according to the increase in the 
amount of said indebtedness, It being ascertained that the indebt- 
edness was in excess of $9,000: Held, 'That the excess should reduce 
the amount of the note to be executed in the one-half amount of 
such excess. Murchison v. Warren, 27. 

2. That an ordinance for the protection of the exclusive market 
privileges granted may not be rigidly enforced, is not a violation of 
the contract authorizing its rescission. City of Palestine v. Barnes, 
538. 


CONTRIBUTORY NEGLIGENCE. 






RAILWAY COMPANY, 17, 18. 


CONVEYANCE. 

















DEED. 

1. A deed by one joint tenant, or tenant in common, to a distinct 
portion of the estate, by certain metes and bounds, is not void as to 
all parties and all interests, but only invalid as against the rights of 
co-tenants in obtaining an equal partition. As against the gran- 
tor, such deed is valid as an estoppel to the extent of his interest. 
March v. Huyter, 243. 

2. Asale by a devisee of an interest held under a will, and before 
its Probate, passes the estate. A subsequent probate, by relation 
would give vitality to such conveyance, except as against an inno- 
cent purchaser from an heir. Id. 


COPIES. 





EVIDENCE, 9. 


CORPORATIONS. 








AGENT, 1. 
1. It is not beyond the authority of a city acting under the gen- 
eral charter law, to contract for the erection of a market-house with 
& person or corporation, conceding, in consideration of such build- 
ing and the use of a part of same, exclusive market privileges in 
such city, with rights to lease stalls, collect rents, and an exemption 
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CORPORATIONS—conunued. 


from city taxes for a term of twenty-one years. City of Palestine 
v. Barnes, 538. 

2. A purchase under execution sale of such market-house prop- 
erty, under a judgment rendered against the corporation owning it, 
would only take such right as was bound by the judgment, and 
would not extend to the rights of the city to the use of a room con- 
tracted for in the original contract for its erection, of which the 
city had possession. Jd. 

3. A sale under execution of the market-house property of a city, 
will not carry with it the franchises held by the corporation own- 
ing it. Id, 

4. If the corporate franchises of a corporation can only be exer- 
cised on a particular lot in a city, then such lot would be an incident 
to the corporation, and could not be sold under execution. Id, 


COSTS. 


JUDGMENT, 12. 

In suits for damage, for assault and battery, or slander, in the 
District Court, where plaintiff recovers less than twenty dollars, he 
cannot recover costs. In such case judgment should be rendered 
against each party for his own costs. (Paschal’s Dig., art. 1467.) 
Breen vy. Texas and Pacific R. R. Co., 43. 


COUNTY BONDS. 


1. Section 23 of article 12 of the Constitution of 1869 provides: 
®t shall be the duty of the Legislature to provide by law, in all 
cases where a State or county debt is created, adequate means for 
payment of current interest, and two per cent. as a sinking-fund 
for the redemption of the principal; and all such laws shall be un- 
repealable until such principal and interest are fully paid :’? Held, 
Not to prohibit the issuance of bonds and a tax to pay interest 
thereon and the principal within ten years from their date, the 
provision being designed to compel payment of all such bonded 
indebtedness within fifty years; said bonds being authorized by a 
special act authorizing a county to fund its indebtedness. Bagby 
v. Bateman, 446. 

2. Sections 5 aud. 6 of **An act to authorize the county of Marion 
to audit and fund the debt of said county,’ (Special Laws, 13th 
Leg., p. 178,) authorizing the issuance of county bonds payable in 
ten years and to levy a tax to pay the principal and interest as they 
should become due: Held, Not in conflict with the Constitution. Jd. 


COUNTY COURT. 








A writ of mandamus against the County Court requiring that 
the tax roll be delivered to the tax collector, is abated by the going 
out of office of the members of the court, as against such retiring 
officers. Ruins vy. Simpson, 495. 
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COURT. 


DIsTRICT COURT. PRACTICE IN SUPREME 

JUSTICES’ COURT. CouRT. 

PRACTICE IN DISTRIOT PROBATE MATTERS. 
CouRT. SUPREME COURT. 


COURT OF CLAIMS. 
































LAND CERTIFICATE, 2. 


DAMAGES. 
JUDGMENT, 1, 2. PRACTICE, 9. 
JURISDICTION, 3. RAILWAY CoMPANY, 5, 8, 13. 


MEASURE OF DAMAGES, 1, 2, 3, 4. 

1. An action lies for damages suffered by one party from a viola- 
tion of articles of partnership by other parties to the partnership; 
and such liability is not discharged by the fact that the violation was 
occasioned by a suit and the issuance of an injunction against the 
parties from whose failure the damages resulted. Hunt vy. Reil- 
ly, 99. ° 

2. Profits of the business are properly to be considered in estl- 
mating such damages. Id. 

3. See facts held insufficient to support a judgment for the amount 
rendered. Id. 

4. Where the verdict appears to be palpably and manifestly ex- 
cessive, it is the duty of the court in which the case is tried to set 
aside the verdict and send the case to another jury; and on it being 
made to appear, on appeal, that the court below erred in refusing 
to do so, the case will be reversed and remanded. Houston and 
Great Northern R. R. Co. v. Randall, 254. 

5. See facts such as to warrant courts in sustaining a verdict for 
$12,000 damages. Jd. 

6. In a suit for damage against a sheriff for seizure under an 
attachment of goods, there being no evidence of ill-feeling or im- 
proper motive on part of the sheriff, it was error to allow exemplary 
damages. Weaver v. Ashcroft, 427. 

7. The measure of damage for illegal seizure and conversion of 
goods is the value thereof at time of the seizure, and eight per cen- 
tum interest per annum from its date. Id. 

8. Where there is no evidence tending to show that the acts com- 
plained of were done through malice, or wantonly, or with intent 
to harass, injure, or oppress the plaintiff, it is error to submit to 
the jury the question of punitory damages. Bradshaw y. Buchanan, 
492. 

9. See facts held not to authorize the submission to the jury of 
the question of punitory damages. Jd, 

10. In a suit on a policy upon the death of the assured, prior to 
the act of the Legislature ( Acts of 14th Leg., p. 200, sec. 9) allowing 
reasonable atiorney’s fees for the prosecution of cases against insur. 
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DAMAGES—continued. 
ance companies, it was error to allow as part of damages attorney’s 
‘ fees to plaintiff. Life Insurance Co. vy. Ray, 512. 

11. Where a city officer carries out an ordinance for the public 
benefit, no damage can be recovered against the city on account of 
his negligence or careless performance of the duty. Keller vy. Corpus 
Christi, 614. 

12. The destruction of property by a hook and ladder company 
(part of the fire department of a city) for the purpose of preventing 
the spread of a fire, is not an act for which a suit for damages would 
lie at common law against the city. Id. 

13. When a charter (Acts of 1875, sec. 117, p. 145) authorizes the 
destruction of property to prevent spread of fire, &c., and provides 
a remedy by commissioners to be appointed to adjust the claims 

cainst the city, such claims can only be asserted in the mode de- 
) oe in the statute. Id. 


DECLARATIONS. 
EVIDENCE, 21. 


DECREE. 
JUDGMENT. 
SALE, 1. 


DEED. 

CONVEYANCE. PARTIES, 4. 

EVIDENCE, 3, 4, 5, 6. TRUSTS AND 'I'RUSTEES, 3. 

LAND, 4. VENDOR AND VENDEE, 8, 9. 

NOTICE, 1. 

1. A levy and sale having been made by a deputy sheriff, it was 
competent for such deputy to execute the deed to the purchaser, 
Davis v. Rankin, 279. 

2. Recitals in a deed are notice of the facts recited to all persons 
holding title under such deed. Robertson vy. Guerin, 317. 

3. If from the whole instrument the thing sold can be clearly and 
certainly identified, a misdescription in some parts of it will not 
invalidate a deed as aconveyance. Farris v. Gilbert, 350. 

4. A levy and sale and sheriff*s deed for **one hundred and sixty 
acres of land, being a part of the homestead tract of James Bank- 
ston, excluding two hundred acres exempt by law,’’ is not void for 
uncertainty. ‘lhe court will not presume from the face of the deed 
that the land cannot be identified by the aid of extrinsic circum- 
stances. Wilson v. Smith, 365. e 

5. The evidence showing that all of a survey of twelve hundred 
acres had been sold but three hundred and fifty or three hundred 
and sixty acres, on which defendant in execution had his home- 
stead; that defendant in execution pointed out the excess of the 
tract to be sold under execution,—was present at and assented to 
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DEED—continued. 
its sale, the purchaser entering upon the tract bought and remain- 
ing until the death of the defendant in execution; in a suit by the 
heirs of defendant in execution: Held— 
1. The land was sufficiently identified to pass by the sheriff’s 
sale. 
2. The acts of defendant in execution evidenced a waiver of 
any irregularity. 
3. It was error to render judgment against such purchaser 
forthe land. Id. 


INDEX. 


DEED OF TRUST. 
TRUSTS AND TRUSTEES. 


DELAY. 

Judgment was rendered November 18, 1875, for plaintiff. March 
3, 1876, defendant filed petition and bond for writ of error. He died 
July 23, 1876. February 12, 1877, citation in error was issued and 
returned not executed. October 5, 1877, administration was opened 
on the estate. December 15, 1877, defendant in error indorsed on 
the petition in error his waiver of citation and acceptance of service 
inerror. January 18, 1878, defendant in error notified the admin- 
istratrix of his acceptance of citation in error. February 11, 1878, 
defendant in error filed the transcript. No appearance was entered 
for plaintiff in error. . February 20, 1878, defendant in error filed 
motion for affirmance on the record without reference to the merits: 
Held, That defendant in error was entitled to such affirmance. Ho- 
henthal v. Turnure, 1, 


DEPOSITIONS. 
EVIDENCE, 5. 


DESCENT. 
ESTATES OF DECEDENTS, 2. 


DESCRIPTION. 
DEED, 3, 4, 5. 
EVIDENCE, 18, 19, 
PLEADING, 5, 


DISTRICT COURT. 
JURISDICTION, 1. 
VERDICT, 1. 


DIVORCE. 
EVIDENCE, 11. 
JUDGMENT, 5, 12. 
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DOMESTIC RELATIONS. 
1. From the authorities, the following rules to determine when 
, the relations of a family as contemplated by law exist, are deduced: 
1. It is one of social status, not of mere contract. 
2. Legal or moral obligation on the head to support the other 
members. 
3. Corresponding state of dependence on the part of other 
members for their support. Poco vy. Green, 483. 

2. The law contemplates that as the older members of the family 
grow up and marry, or move off and leave the paternal roof, the 
legal relation of a fainily as it had formerly existed, as to such mem- 
bers so leaving, ceases, and other relations and families are formed. 
Id. 

3. Under the probate law of 1870, a married daughter, with her 
children, residing with her mother, formed no constituent member 
of the family such as to entitle her and her children to the home- 
stead upon the death of her mother, Id, 





EMINENT DOMAIN. 
RAILWAY COMPANY, 6. 
EQUITY. 

1. While the vendor is entitled to the land sold on the failure of 
the vendee to comply with the contract of sale, it does not follow 
that he can oust the vendee without adjusting his equities under the 

= contract. McCarty v. Moorer, 287. 

2. Where, upon adjusting the value of rents as against valuable 

improvements made by a vendee, there is a balance due the vendee 

° on rescission of the contract of sale, it is the duty of the court to pro- 
tect the vendee; and in the event that the vendor is insolvent, and 
the land not subject to forced sale when recovered, it was the duty 
of the court below to withhold a writ of possession until the plain- 
tiff should pay such sum, or deposit the same with the clerk, to be 
paid to the vendee. Id. 

3. In trespass to try title an outstanding equity cannog be pleaded 
in defense, unless the defendant is shown to be connected with it. 
Johnson vy. Timmons, 521. 


ESTATES OF DECEDENTS. 


ABATEMENT, 2, 3. JUDGMENT, 6, 8. 
ADMINISTRATION. PRACTICE, 10, 11. 
ADMINISTRATOR’S SALE. PROBATE MATTERS. 


HOMESTEAD, 2, 3, 4, 10, 11, 12, 13. SPECIAL GUARDIAN, 1. 

1. Where there is no administration on the estate of a deceased 
person, and but one debt against the estate, and the heirs of such 
deceased person, by an agreement amongst themselves, partition 
and distribute the estate without satisfying the debt, the party in 
whose favor such debt is due, and which is a lien upon land sold to 
the ancestor of such heirs, may sue for the debt and to foreclose the 
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ESTATES OF DECEDENTS—continued. 
lien, making the heirs defendants, without administration on the 
estate of their ancestor. Patterson v. Allen, 23. 

2. Under our statute, if the deceased spouse leave a child or chile 
dren they take by inheritance the community interest of the ancestor, 
subject to the community indebtedness. This applies to the home- 
stead, subject to the use of the same, as such, by the survivor. Wright 
v. Doherty, 34. 

3. In an action of trespass to try title by heirs of their mother 
against vendees holding under deeds from the father executed sub- 
sequent to the wife’s death, the defendant, under the plea of not 
guilty, may prove the equities, if any, against the plaintiffs by rea- 
son of their having received through their legal guardians the pro- 
ceeds of land received by the father after the death of the mother 
in exchange for the land the community interest in which was sued 
for. Id. 

4. The lawful act of a legally-appointed guardian, performed in 
the proper discharge of his duties, will conclude the ward. Jd. 

5. But where such acts of a guardian, in disposing of lands ob- 
tained by the father in exchange for the lands sued for, are relied 
upon as an estoppel against the heirs, such sale must be shown to 
have been made and approved by order of the Probate Court. Jd. 

6. In a deed by a guardian, recitals of his official character are 
not evidence of his appointment as guardian. Id. 

7. Nor is parol evidence, that the maker of a deed acted as guard- | 
ian of the parties for whom he acted in making such deed, admissible 
to sustain such deed against the right of the minors, in the absence 
of evidence of a confirmation of such sale by the Probate Court. Jd, 


ESTOPPEL. 
CONVEYANCE, 1. HOMESTEAD, 7. 
FIXTURES, 6. TRESPASS TO TRY TITLE, 12. 


1. In an action of trespass to try title by heirs of their mother 
against vendees holding under deeds from the father executed sub- 
sequent*to the wife’s death, the defendant, under the plea of not 
guilty, may prove the equities, if any, against the plaintiffs by rea- 
son of their having received through their legal guardians the pro- 
ceeds of land received by the father after the death of the mother 
in exchange for the land the community interest in which was sued 
for. Wright v. Doherty, 34. 

2. The lawful act of a legally -appointed guardian, performed in 
the proper discharge of his duties, will conclude the ward. Id. 

3. But where such acts of a guardian, in disposing of lands ob- 
tained by the father in exchange for the lands sued for, are relied 
upon as an estoppel against the heirs, such sale must be shown to 
have been made and approved by order of the Probate Court. Id. 

4, In a deed by a guardian, recitals of his official character are 
not evidence of his appointment as guardian. Jd. 
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EVIDENCE. 
ACCORD AND SATISFAC- PAROL EVIDENCE. 
TION, 3. PROBATE MATTERS, 1, 2. 
ATTORNEY, 1. PROMISSORY NOTE, 1, 2. 
DEED, 2. RAILWAY COMPANY, 18. 
IMPROVEMENTS IN GOOD TRESPASS TO TRY gIITLE, 1, 9, 
FAITH, 1. 10, 12, 16, 18. 


1. Parol evidence, that the maker of a deed acted as guardian of 
the parties for whom he acted in making such deed, is not admissi- 
ble to sustain such deed against the right of the minors, in the 
absence of evidence of a confirmation of such sale by the Probate 
Court. Wright v. Doherty, 34. 

2. The authorities are abundant that the vendor’s lien exists for 
the purchase-money of land sold, unless expressly or impliedly 
waived, and the burden of proof is on the vendee and those claim- 
ing under him to show such waiver. Irvin v. Garner, 48. 

3. The acknowledgment by a grantor of a deed for record does 
not render it admissible in evidence, except under the statute, after 
filing and three days’ notice to opposite party. Wiggins v. Flci- 
shel, 57. 

4. A grantee in a deed cannot testify to the execution of such 
deed without accounting for the absence of subscribing witnesses 
thereto. Id. 

5. Depositions of a grantor in answer to questions assuming the 
existence of the deed, and without his having the deed before him 
and identifying it, are not admissible as proof of its execution. Id. 

6. The exclusion of an original deed, where a copy has been ad- 
mitted and the party has had the benefit of the deed in evidence, is 
not an error for which a cause will be reversed. Id. 

7. It is sufficient evidence of a plea of accord and satisfaction to 
show that the plaintiff received the property agreed to be taken in 
payment of the debt to which it is pleaded. Overton v. Conner, 113. 

8. It is no reply to such evidence, in support of the plea of accord 
and satisfaction, to show that after the property had been received 
and accepted by the plaintiff in satisfaction of the claim sued on, it 
had again gone into the possession of the defendant under some 
other or subsequent contract with which defendant had not com- 
plied, and by reason thereof or in any other way plaintiff derived 
no benefit. Id. 

9. Where certified copies of recorded instruments have been ad- 
mitted over objections, the record must show that said copies were 
filed and three days’ notice given, (Paschal’s Dig., art. 3716.) In 
absence of evidence in the record that the statute was complied with, 
such admission will be held error. Riddle vy. Bickerstaff, 155. 

10. The object of articles 4710 and 5023 of Paschal’s Digest, re- 
quiring that judgments and decrees relating to lands be recorded, 
&e., is not to prohibit the introduction in evidence of a decree or 
judgment of the class designated, under all circumstances, until 
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EVIDENCE—continued. 









































recorded, but only to apply the system of registration to such a 
judgment or decree, and to deny to a party the right to so intro- 
duce it in evidence unless he shows its registration, or facts which 
make it, as between the parties and under the general provisions of 
the regigration laws, admissible without registration. Thornton v. 
Murray, 161. 

11. A decree of divorce and adjudging the possession of the home- 
stead of the parties to the wife, said homestead being in another 
county, is admissible by the wife in defense in an injunction suit 
brought by a party in possession to enjoin a writ of possession 
under such decree. Jd. 

12, Where plaintiff, in trespass to try title, in tracing title was 
compelled to show a judgment and his purchase of the land under it : 
Held, That without reference to the effect of the judgment as affect- 
ing the rights of parties to it otherwise than as a link in plaintiff's 
chain of title, the testimony was admissible. Hughes v. Driver, 175. 

13. Where one party introduces a judgment, or any part of a 
record, the other party may read the remaining part of the record 
in evidence, Id. 

14, Where a judgment of the District Court was read in evidence 
by defendant, and plaintiff read in evidence the citations in the case, 
which were defective: Held, That if offered for the purpose of and 
having the effect to annul the judgment by showing want of juris- 
diction, such introduction of the original citations would be erro 
Id. 

15. That a dced was obtained by undue influence on the grantor is 
not a reason for excluding it, if properly proven ; the facts destroy- 
ing its effect from fraud and undue influence are for the jury. 
March v. Huyter, 243. 

16. Testimony in defense, in a suit on a promissory note given 
for lands, showing fraudulent representations by the vendor, are 
admissible against a holder of such note with notice of such fraud. 
Robertson v. Guerin, 317. 

17. The certificate of the commissioner of the general land office, 
under Paschal’s Digest, 3806, is not admissible in evidence to prove 
the date on which field-notes of a particular survey were returned, 
or that they had not been withdrawn from the office. Buford v. 
Bostick, 371. 

18. A survey called for as the beginning corner did not so appear 
on the county map or surveyor’s books: Held, That evidence that 
such survey was at the time known as called for, was admissible. Id. 

19. Field-notes called for ‘* southeast corner of 4 survey in name 
of James Russell.’? No such survey existed, but one in name of 
Ira Ruble was there instead: Held, Admissible to show that the 
Ruble survey was made for James Russell, and that the survey had 
been known as the Russell survey. Jd. 

20. It seems that a parol contract made upon bids, in writing, 
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EVIDENCE—continued. 


made in response to written notices, may be proven, although the 
written notice and bid be not produced. Laird v. Bass, 412. 

21. Held error to allow in evidence declarations of intent, made by 
a party in his own behalf and negativing fraud, made anterior to 
the transfer and in no way connected with the transaction. Weaver 
v. Ashcroft, 427. 

22. It seems that the presumption of the due execution of an an- 
cient deed is one of law, and that proof of possession under it is not 
indispensable to its admission in evidence. Johnson y. Timmons, 521. 

23. See facts where it was held error not to instruct upon the 
presumption of law, upon the recital of a power of attorney in an 
instrument in evidence and over thirty years of age. The jury 
should have been told that such recital waga presumption upon 
which they could act as to the existence of the power of attorney 
so recited. Jd. 

24. In most cases where an instrument would be admissible in 
evidence as an ancient deed without proof of its execution, the 
power under which it purports to have been executed, will be pre- 
sumed. Id. 

25. A receipt executed by the vendee acknowledging the receipt 
of a sum of money in full of sums by him laid out for payment of 
surveying fees, &c., which in the deed to the land formed the con- 
sideration of the sale, is not evidence, of itself, of a resale or rescis- 
sion of the contract of sale, but it is admissible with other testimony 
to sustain a parol resale or rescission. Ponce v. McWhorter, 562. 

26. In trespass to try title a patent to the plaintiff is evidence of 
title, unless the defendant shows a valid grant to some one else pre- 
vious to the date of the location and survey on which plaintiff’s 
patent was issued, or that defendant had the’ prior and superior 
equitable title to the land at the date of said patent. Miller v. Brown- 
son, 583. 

27. Where a document has been duly recorded, its execution 
proved on the trial, and its execution not put in issue by the plead- 
ings, the existence of erasures and interlineations are not reasons 
requiring the exclusion of such instrument when offered in evidence. 
McCampbell v. Henderson, 602. * 

28. In an action against heirs made party and defending by 
special guardian, the testimony of plaintiff should not be admitted 
touching any transaction with, or statement by, the original defend- 
ant. Id. 


EXECUTION. 








LEvy, 1. 

LIEN, 2. 

PARTNERSHIP, 5. 

An alias execution should show on its face that it is an alias, 
Snow v. Nash, 216. 
43 
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EXECUTION SALE. 


PURCHASER, 6, 7. 


EXEMPLARY DAMAGES, 


DAMAGES, 6, 8, 9. 
PuUNITORY DAMAGES. 


FACT CASES. 


ABATEMENT, 3, 4. JUSTICES’ COURTS, 2. 

DAMAGES, 5. NEw TRIAL, 4. 

HOMESTEAD, 9. VENDOR AND VENDEE, 11. 

1. Facts held insufficient to sustain a verdict. Murchison vy. Ware 
ren, 28. 


2. Facts held insufficient to show an unlawful use of violence to 
@ passenger by a railroad conductor. Breen v. Texas and Pacific R. 
R. Co., 43. 

3. Facts held sufficient evidence of parol sale, estopping the owner 
of the freehold from asserting ownership as against such sale. Moo- 
dy v. Aiken, 66. 

4. Facts held insufficient to support a judgment for the amount 
rendered. Hunt vy. Manning, 99. 

5. Facts held evidence of fraud in a sale by a debtor to a creditor, 
as in fraud of other creditors. Hdmundson v. Silliman, 106. 

6. Facts held sufficient to charge a purchaser with notice of fraud- 
ulent intent in a debtor selling his stock. Id. 

7. Facts held to evidence a sale to defraud, delay, and hinder 


creditors in the collection of their debts. Jd. 





8. Facts held to be a payment. Kast Line and Red River R. R. 
Co. v. Terry, 129. 

9. Facts discussed as applying to the statute of limitations, and 
not constituting a defense. Riddle vy. Bickerstaff, 155. 

10. Facts held insufficient to evidence an abandonment of a pre- 
emption in favor of a subsequent preémption claimant with full 
knowledge of the older claim. Thornton v. Murray, 161. 

11. Facts declared to be a defense, but not sufficient when set up 
in arrest of judgment. Heath v. Fraley, 209. 

12. Matterg held insufficient to set aside 2 judgment by default. 
Id. 

13. Facts held insufficient evidence of a fraudulent sale of land. 
Snow v. Nash, 216. 

14. Facts on which the court refuse to set aside a judgment sus- 
taining a conveyance attacked for fraud. Flanagan vy. Oberthier, 
379. 

15. Facts where it was held error to refuse claimants to land, not 
parties, to contest the regularity and validity of a sheriffs sale. 
Flanagan vy. Pearson, 383. 

16. Facts in which a charge submitting to the jury whether the 
transfer was a justifiable preference of a certain class of creditors of 
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FACT CASES—continued. 
the party making the transfer was held erroneous. Weavery. Ash- 
croft, 427. 

17. Facts held notice under rule given in Edwards v. Watkins, 23 
Tex., 443. Mullins v. Wimberly, 457. 

18. Facts where it was evident that a mistake was made in the 
description of land which was tendered as security for a loan, the 
mortgage being, by mistake, upon lands not tendered as security. 
Id. 

19. Facts held not to authorize the submission to the jury of the 
question of punitory damages. Bradshaw vy. Buchanan, 492. 

20. Facts held sufficient evidence of an ancient document. John- 
son v. Timmons, 521. 

21. Facts where it was held error not to instruct upon the pre- 
sumption of law, upon the recital of a power of attorney in an in- 
strument in evidence and over thirty years of age. The jury should 
have been told that such recital was a presumption upon which they 
could act as to the existence of the power of attorney so recited. Jd, 

22. Facts held insufficient to support the presumption of a grant. 
Miller v. Brownson, 584. 

23. Facts held to negative good faith under a suggestion of posses- 
sion in good faith and valuable improvements. Id. 


FAMILY. 
1. From the authorities, the following rules to determine when the 
relations of a family as contemplated by law exist, are deduced ; 
1. It is one of social status, not of mere contract, 
2. Legal or moral obligation on the head to support the other 
members. 
3. Corresponding state of dependence on the part of other 
members for their support. Joco v. Green, 483. 

2. The law contemplates that as the older members of the family 
grow up and marry, or move off and leave the paternal roof, the 
legal relation of a family as it had formerly existed, as to such mem- 
bers so leaving, ceases, and other relations and families are formed. 
Id. 

3. Under the probate law of 1870, a married daughter, with her 
children, residing with her mother, formed no constituent member 
of the family such as to entitle her and her children to the home- 
stead upon the death of her mother, Td. 


FIXTURES. 

1. Later authorities make the true test of a removable fixture to 
depend not so much on the mere fact of a connection with the re- 
alty as upon constructive annexation, the intention of the party in 
making the same, and the relation which the article bears to the 
freehold. Moody v. Aiken, 65. 

2. When the article annexed is an accessory necessary to the 
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FIX TURES—continued. 


enjoyment of the freehold, and was erected for the benefit of the 
inheritance and as an addition thereto, it becomes a fixture, which 
partakes so much of the realty that its ownership rests with the fee 
and is not subject to removal, except by consent. Jd. 

3. But when erected for a temporary purpose, and with the agree- 
ment or intention that it shall not be a permanent anuexation to the 
freehold, as for purposes of trade, it becomes a fixture removable 
against the will of the owner of the freehold, if effected at the proper 
time. Jd. 

4, It seems that a banker’s safe, even if inclosed within a vault 
the walls of which would have to be partially taken down to effect 
its removal, is a removable fixture. Td. , 

5. An agreement, on consideration, for sale of such safe is not 
Within the statute of frauds. Id. 

6. Facts held sufficient evidence of parol sale, estopping the own- 
er of the freehold from asserting ownership as against such sale. 
Id. 

7. Suit may be brought for such fixture, without previous demand 
and tender of expenses of such removal, where the defendant ob- 
tained possession without consent of the owner, and held it without 
lawful right, claiming to be the owner himself. Id. 


« 


FORECLOSURE. 


PARTIES, 3. 

TRESPASS TO TRY TITLE, 12. 

1. Proceedings in the District Court to enforce a vendor’s lien, 
began on the day such sheriff’s deed was placed on record, and not 
making the purchaser a party defendant, do not conclude the rights 
of such purchaser, and, as to his title, are void. Davis v. Rankin, 
279. 

2. The holder of one of several purchase-money notes takes no 
advantage, by foreclosure of the vendor’s lien, as against the right 
of the holder of the other notes for foreclosure pro rata against the 
land. Robertson v. Guerin, 317. 

3. A foreign judgment for foreclosing a mortgage will be con- 
strued to extend no further, unless it be shown by averment and 
proof that such judgment when rendered had additional effect. 
Porcheler v. Bronson, 555. 


FOREIGN JUDGMENT. 





1. in the absence of an averment in the petition on a foreign 
judgment, of a law, custom, or procedure in the court where the 
judgment was rendered requiring a different construction, such 
judgment will be construed to have the same legal effect as if it 
had been rendered in our own courts. Porcheler y. Bronson, 555. 

2. It is the duty of the court to construe a foreign judgment when 
sued on, and not for the jury, upon evidence. Id. 
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FOREIGN JUDGMENT—continued. 


3. A foreign judgment for foreclosing a mortgage will be cone 
strued to extend no further, unless it be shown by averment and 
proof that such judgment when rendered had additional effect. Id. 

4. It seems that the court would not so construe such judgment, 
with aid of averment and proof, where the transcript of the proeced- 
ings shows no prayer for a personal judgment, and where the judge 
ment clearly extended no further than to decree a foreclosure ofa 
mortgage. Id. 


FORFEITURE. 
PRESCRIPTION, 1. 
t 
FORGERY. 
BONA-FIDE PURCHASER, 2, 3. 
WILL, 1, 5, 8, 9. 
FRANCHISE. 
1, A sale under execution of the market-house property of a city, 
will not earry with it the franchises held by the corporation owning 
it. City of Palestine v. Barnes, 538. 
2. If the corporate franchises of a corporation can only be exere 
cised on a particular lot in a city, then such lot would be an incident 
to the corporation, and could not be sold under execution. Id. 
FRAUD. 
BONA-FIDE PURCHASER, 1. LIMITATION, 3, 4, 5, 6. 
CHARGE OF COURT, 2. PARTIES, 6, 7. 
EVIDENCE, 15, 16. PRACTICE IN SUPREME COURT, 
FACT CASES, 5, 6, 7, 13, 14. 19, 20. 


FRAUDULENT CONVEYANCE. WILL, 1, 2, 3, 4, 5. 

HOMESTEAD, 6. 

1. Held erroneous to charge that ‘*frand will not be presumed, 
but must be proved like any other fact, and the burden of such 
proof rests on the party who alleges such fraud,’’ without some 
further explanation as te the character of evidence by which fraud 
may be established. Weaver v. Ashcroft, 427. 

2. Fraud in law is defined to be such acts or contracts as, although 
not originating in any actual evil design or contrivance to perpetrate 
a positive fraud upon other persons, are yet, by their tendency to 
deecive or mislead other persons, or to violate private or public con- 
fidence, or to impair or injure the public interests, deemed equally 
reprehensible with positive fraud, and therefore are prohibited by 
law as within the same reason as acts done malo animo. Peiser v. 
Peticolas, 638. 

3. Where well-defined legal fraud is shown upon the face of an 
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FRAUD—continued. 
instrument itself without resort to intrinsic testimony, it is the duty 
of the court to construe and declare its legal effect. Id. 

4, The retention of possession of a stock of goods by a mortgagor, 
though the instrument be recorded with power in him to sell the 
same in the usual course of trade without applying the proceeds to 
the mortgage debt, but to substitute other goods, is fraudulent in 
law, without regard to the good faith of the transaction. Id. 

5. Such mortgages, although recorded, are void, except as bee 
tween parties, and will be so declared where the defect is manifest 
on the face of the instrument or ascertained by verdict of a jury 
upon testimony. Id. 


INDEX. 






















































FRAUDULENT CONVEYANCE. 

FRAUD. 

1. See instructions held defective, as failing to submit the issue 
whether a transfer of a stock of goods was fraudulent. Weaver v, 
Ashcroft, 427. 

2. See facts in which a charge submitting to the jury whether 
the transfer was a justifiable preference of a certain class of creditors 
of the party making the transfer was held erroneous. Id. 

3. One member of the firm assigned his interest in the partnership 
stock; the stock was seized, by attachment against the party making 
the transfer, at suit of an individual creditor: Held, That it was 
error to submit as a controlling issue whether the assignment was 
made for preference of the partnership creditors. Id. 

4. Such transfer destroyed the right of preference by partner- 
ship creditors to so much of the firm assets as, in shape of notes and 
accounts of the firm, were taken by the retiring member in consid- 
eration of his assigument of interest in the partnership stock. Jd, 

5. Such charge was inconsistent with the following charge given: 
* That the party making the assignment might have done so in 
order to get his interest in the firm accounts to pay his individual 
debts.’ Id. 

6. Held erroneous to charge that ‘fraud will not be presumed, 
but must be proved like any other fact, and the burden of such 
proof rests on the party who alleges such fraud,’’ without some fur- 
ther explanation as to the character of evidence by which fraud may 
be established. Jd. 


GARNISHMENT. 
PRACTICE, 8. 


GRANT. 

1. Possession by one having no title or claim to the land will 
not aid in the presumption of a grant to some one else. It tends to 
negative such grant. Miller vy. Brownson, 583. 
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GRANT—continued. 
2. See facts held insufficient to support the presumption of a 
grant. Id. ' 
3. Possession of public land as a mere squatter, will afford ne 
basis to presume a grant. Jd. 


GRANTOR AND GRANTEE. 
PRACTICE, 3, 4. 


GUARANTOR. 
PROMISSORY NOTE, 2. 


GUARDIAN AND WARD. 

JURISDICTION, 3. 

1. The lawful act of a legally-appointed guardian, performed in 
the proper discharge of his duties, will conclude the ward. Wright 
v. Doherty, 34. 

2. But where such acts of a guardian, in disposing of lands ob- 
tained by the father in exchange for the lands sued for, are relied 
upon as an estoppel against the heirs, such sale must be shown to 
have been made and approved by order of the Probate Court. Id, 

3. In a deed by a guardian, recitals of his official character are 
not evidence of his appointment as guardian. Id. 

4, Nor is parol evidence, that the maker of a deed acted as guarde 
ian of the parties for whom he acted in making such deed, admis- 
sible to sustain such deed against the right of the minors, in the 
absence of evidence of a confirmation of such sale by the Probate 
Court. Id. 


HEIRS. 
HOMESTEAD, 1. 
TRESPASS TO TRY TITLE, 1. 
WILL, 1, 2. 


HOMESTEAD. 
DEED, 4, 5. 
EVIDENCE, 11. 
JUDGMENT, 5. 
1. Under our statute, if the deceased spouse leave a child or chil- 

dren they take by inheritance the community interest of the ances- 
tor, subject to the community indebtedness. This applies to the 
homestead, subject to the use of the same, as such, by the survivor, 

Wright v. Doherty, 34. 

2. The sale of a community homestead of an insolvent estate after 
the death of the husband, and after the wifé had filed the bond, 
inventory, and appraisement required by the probate act of 1870, 
(Paschal’s Dig., arts. 5494, 5497,) made under a deed of trust, with 
power of sale, executed by the husband and wife, does not vest title 
as against the homestead right of the widow. Black vy. Rockmore, 88, 
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HOMESTE AD—continued. 












3. A credit made on the note secured by such trust deed by such 
sale should be cancelled. The failure of title under the sale gave 
the right to judgment for the original indebtedness in favor of the 
holder of the note. Id. 

4. 'l'o the extent that a debt secured by such deed of trust was for 
the purchase- money, it can be enforced against the land, unless 
otherwise waived than would result from the execution of the deed 
of trust. Id. 

5. Articles 4710 and 5023 of Paschal’s Digest, construed. Thorn- 
ton v. Murray, 161. 

6. The mere declarations of the husband, or of third persons, 
though ever so fraudulent, if false do not prevent the assertion of 
the homestead exemption by the husband and wife. Thomas vy. 
Williams, 269. 

7. Neither the declarations of the wife, nor her written recogni- 
tion or ratification of previous deeds by her husband not in conform- 
ity with the statutes regulating conveyances by married women, but 
which are not shown to have misled the parties claiming under the 
deeds from the husband to their injury, will estop the wife from 
asserting her homestead rights. Id. 

8. The removal from a homestead to a village, for the purpose of 
educating the children of the family, and the contracting for a new 
homestead, will not necessarily evidence an abandonment of the 
homestead. Id. 

9. See facts held insufficient to establish an abandonment of a 
homestead. Id. 

10. Under the probate law of 1848, (Paschal’s Dig., art. 1305.) the 
widow and children are entitled to an allowance in lieu of property 
exempt from forced sale, when no such property exists and their 
right is not affected by their owning a separate estate which may be 
sufficient for their support. Mabry v. Ward, 404. 

11. Nor is such right affected by the failure of the probate judge 
to make the allowance at the time required. Id. 

12. Such allowance takes precedence of all obligations of deceased, 
save vendor’s lien debt. Id. 

13. An allowance of $2,000 in lieu of a homestead and of $500 of 
other exempt property, to a widow and children of a decedent who 
resided in the city of Jefferson, Texas, held to be a proper and rea- 
sonable allowance. Id. 

14. From the authorities, the following rules to determine when 
the relations of a family as contemplated by law exist, are deduced : 

1. It is one of social status, not of mere contract. 
2. Legal or moral obligation on the head to support the other 

‘members, 

3. Corresponding state of dependence on the part of other 

members for their support. oco v. Green, 483. 

15. The law contemplates that as the older members of the fam- 
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HOMESTEAD—continued. 


ily grow up and marry, or move off and leave the paternal roof, the 
legal relation of a family as it had formerly existed, as to such mem- 
bers so leaving, ceases, and other relations and families are formed. 
Id. 

16. Under the probate law of 1870, a married daughter, with her 
children, residing with her mother, formed no constituent member 
of the family such as to entitle her and her children to the home- 
stead upon the death of her mother. Id. 

17, An instrument executed by the husband and designed to cre- 
ate an express lien for money advanced for the purchase of materials 
used in the construction of the homestead, of date August 30, 1872, 
is, after the death of the husband, of no effect as against the widow 
and children of the maker as a lien upon the homestead. Gaylord 
v. Loughridge, 573. 

18. The mechanic’s lien law (Paschal’s Dig., art. 7112) does not 
protect a loan of money made and used for the purchase of material 
used. It protects any person furnishing material entering into the 
construction of the house. Id. 


HUSBAND AND WIFE. 


COMMUNITY PROPERTY. 
HcCMESTEAD. 


IDEM SONANS. 


SHERIFF’S RETURN, 1. 


IMPROVEMENTS IN GOOD FAITH. 


TRESPASS TO TRY TITLE, 16, 17. 

Where defendant evidently knew of the existence of the title 
under which plaintiff recovered, before taking possession, and such 
title was evidently good, it is not error to refuse the value of im- 
provements. Jarris v. Gilbert, 350. 


INFANTS. 


In a suit by an infant by next friend, or otherwise than by reg- 
ular guardian, if objection be made, a special guardian must be ap- 
pointed, who must take the oath and give the prescribed bond; and 
for want of such appointment a judgment will be reversed. Life 
Insurance Co. v. Ray, 511. 


INJUNCTION. 








LIEN, 2. 

PLEADING, 9. 

To warrant an injunction, pending a petition for rehearing of 
a judgment of a court having jurisdiction of the parties and of the 
subject-matter, in addition to fraud, accident, or mistake, the ap- 
plicant must show merits in his ease. Overton v. Blum, 417. 








682 





INDEX. 


INSURANCE COMPANIES. 





1. Payment of a premium on a life insurance policy by a draft 
received by the agent of the insurance company, and which draft 
was paid, was a valid payment, although the rules of the insurance 
company forbade agents taking drafts in payments. Life Insurance 
Co. v. Ray, 511. 

2. In asuit on a policy upon the death of the assured, prior to the 
act of the Legislature (Acts of 14th Leg., p. 200, sec. 9) allowing rea- 
sonable attorney’s fees for the prosecution of cases against insur 
ance companies, it was error to allow as part of damages attorney’s 
fees to plaintiff. Jd. 

3. ** The several insurance companies, and those incorporated out 
of this State, in all cases where a loss occurs, and when they refuse 
to pay within the time specified in the policy, shall be liable to pay 
the holder of said policy, in addition to the loss, not more than 
twelve per cent. on the liability of said company for said loss; also 
all reasonable attorney’s fees for the prosecution of the case against 
said company:”’ (Act of 14th Leg., p. 200.) Held, To apply to 
future losses. Id. 

4. Suggested that said act, applied to policies existing at the pase 
sage of the act, and even to future losses, would be violative of the 
obligation of the contract, and of the prohibition in the State Con- 
stitution against retrospective laws. Id. 

5. An insurance policy payable to the widow of the assured, half 
for herself and half for use of her children, construed to be collecti- 
ble at suit of widow. ‘The children are not necessary parties. Jd. 


JUDGMENT. 
DEED, 5. LIEN, 1, 2. 
Equity, 1, 2. PLEADING, 9. 
EVIDENCE, 10, 11, 12, 13,14. PRACTICE IN DISTRICT COURT, 
Fact CASES, 4, 11, 12, 14. 2, 18. 
FOREIGN JUDGMENT. PROBATE MATTERS, 3, 4. 
HOMESTEAD, 3. STATUTES CONSTRUED, 7. 
JURISDICTION, 4. TRESPASS TO TRY TITLE, 12. 
JUSTICES’ COURTS, 2. ‘ 


1. In suits for damage, for assault and battery, or slander, in the 
District Court, where plaintiff recovers less than twenty dollars, 
he cannot recover costs. In such case judgment should be rendered 
against each party for his own costs. (Paschal’s Dig., art. 1467.) 
Breen vy. Texas and Pacific R. R. Co., 43. 

2. The plea of tender does not apply to suit for uvliquidated 
damages ; and where a verdict and judgment were in such suit 
rendered for only the sum tendered, it was error to render judgment 
for costs against plaintiff. Id. 

3. An application to correct a miscalculation of interest in a judg- 
ment may be acted upon, on service of reasonable notice. Notice 
of four days held reasonable notice. Coffee v. Black, 117. 
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JUDGMENT—continued. 

4. A judgment by default recited that the clerk was ordered to 
assess the damages, &c., on a promissory note. On error, the ab- 
sence from the record of such promissory note raises no inference 
that the note was not in court when the damages were assessed by 
the clerk and when the judgment final by default was rendered, 
Townsend vy. Ratcliff, 148. 

5. A decree adjudging a homestead to one of the parties to a 
divorce suit is a finality, and one claiming against the interest of 
both parties to the divorcee suit cannot open up the divorce proceed- 
ings in his own defense against rights of the parties asserted by the 
successful party in the divorce suit. Thornton v. Murray, 161. 

6. In a suit by an administrator on a sale note and to enforce 
the vendor’s lien against land sold by him as administrator, a de- 
cree was rendered by consent annulling the sale: Held, That such 
decree was not void by reason of it not having been authorized 
or approved by the Probate Court having jurisdiction of the estate, 
Titus v. Johnson, 224. 

7. The admission, over objection, of testimony immaterial and 
not calculated to mislead the jury, is not ground for reversal. Id, 

8. Where a debtor sells lands which are subject to a judgment 
lien, or where they are sold under a junior judgment and the pur- 
chaser takes and retains possession, and in this state of the title the 
debtor dies, the title or right of possession of the purchaser is not 
affected by proceedings had in the Probate Court for the enforce- 
meut of the judgment lien against the estate of the debtor, to which 
the purchaser was not a party. Poland v. Davenport, 276. 

9. Suit was brought by minors by next friend. ‘The party named 
as next friend was dead at the institution of the suit. By amend- 
ment, another party to the suit was named as next friend. The 
party so named took a nonsuit, and at a subsequent term was ale 
lowed to intervene. Neither in the nonsuit nor intervention was 
avy action taken or attempted in behalf of the minors. Judgment 
was rendered for the minors: Held, Irregular and a ground for 
reversal. Bond v. Dillard, 302. 

10. In a suit to enforce the vendor’s lien against the vendee and 
a subsequent purchaser, it is error to render judgment against such 
subsequent purchaser for any deficit after the sale of the land, 
Rawles v. Perkey, 311. 

11. The record not showing that a divorce was decreed for adul- 
tery, and against the wife, the allowance in the decree for unpaid 
alimony tp the wife will not be revised. Withee v. Withee, 327. 

12. In suits for divorce, the question of costs is left much to the 
discretion of the court. (Paschal’s Dig., art. 3455.) Id. 

13. In cases of conflicting testimony, the jadgment of the court 
has the same conclusive effect as the verdict of the jury upon such 
testimony. Mathis vy. Oberthier, 329. 

14, In the absence of an averment in the petition on a foreign 
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JUDGMENT—continued. 


judgment, of a law, custom, or procedure in the court where the 
judgment was rendered requiring a different construction, such 
judgment will be construed to have the same legal effect as if it 
had been rendered in our own courts. Porcheler v. Bronson, 555, 

15. It is the duty of the court to construe a foreign judgment 
when sued on, and not for the jury, upon evidence. Jd. 

16. A foreign judgment for foreclosing a mortgage will be con- 
strued to extend no further, unless it be shown by averment and 
proof that such judgment when rendered had additional effect. Id. 

17. It seems that the court would not so construe such judgment, 
with aid of averment and proof, where the transcript of the proceed- 
ings shows no prayer for a personal judgment, and where the judg- 
ment clearly extended no further than to decree a foreclosure of a 
mortgage. Id. 


JUDGMENT LIEN. 


LIEN. 


JUDICIAL ACT. 


1. By section 20 of article 5 of the Constitution of 1869, the 
justices of the peace of the county constituted a court having 
the same jurisdiction formerly exercised by the Commissioners’ 
and Police Courts, which constituted the County Court for county 
business ; and by section 9 the district clerk was ex-officio clerk of 
the Police or County Court. By act of 13th Legislature, section 32, 
page 147, this County Court had the jurisdiction both to require of 
the sheriff as collector a new bond, and also to approve it. Rains v. 
Simpson, 495. 

2. The approval of a sheriff’s bond is a judicial act. Id. 

3. The members of the County Court, as constituted under the 
Constitution of 1869, were not liable personally in a civil action, at 
suit of the sheriff, for having wrongfully and maliciously rejected 
his official bond. Id. 


JUDICIAL DISCRETION. 


JUDGMENT, 12. 


JURISDICTION. 


EVIDENCE, 14. 

PRACTICE, 11, 12. 

1. Where there is no administration on the estate of a deceased 
person, and but one debt against the estate, and the heirs of such 
deceased’ person, by an agreemerit amongst themselves, partition 
and distribute the estate without satisfying the debt, the party in 
whose favor such debt is due, and which is a lien upon land sold to 
the ancestor of such heirs, may sue for the debt and to foreclose the 
lien, making the heirs defendants, without administration on the 
estate of their ancestor. Patterson v. Allen, 23. 
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JURISDICTION—continued. 





2. Suit was originally brought in the District Court on a promis- 
sory note for less than $500. After the adoption of the Constitution 
of 1876, the amount being below the jurisdiction of the County 
Court, the case was transferred by the District Court to the proper 
Justice’s Court. After trial and judgment an appeal was taken by 
the defendant to the County Court; the case appeared in the Dis- 
trict Court without any order transferring it from the County Court, 
and judgment was rendered for plaintiff: Zel2, That no jurisdiction 
was shown in the District Court. Mawthe v. Crozier, 153. 

3. Suit on a guardian’s bond, where damages claimed exceeded 
$500, held to have been properly retained in the District Court after 
act of Angust 18, 1876, providing for removal, &c., of ** proceedings 
in guardianship,”’ &c., to the District Court. (Acts 15th Leg., p. 
173.) Bond y. Dillard, 302. 

4. When a judgment has been obtained by fraud, accident, or 
mistake, and without any want of diligence on the part of the party 
against whom it was rendered, the District Court, in the exercise 
of its equity powers, may grant relief by reéxamining the case on 
its merits, and granting such relief as equity and justice may de- 
mand. Overton v. Blum, 417. 


JURY LAW. 


Under the new jury law, (Session Laws, Acts of 1876, p. 171,) 
in cases filed before its passage, a jury must be demanded before 
the jury for the term has been discharged. It was not error to 
refuse to impanel a new jury after all juries for the term had been 
discharged, and no demand had been made for a jury prior to such 
discharge. Cushman y. Flanagan, 389. 


JUSTICES’ COURTS. 


1. Much liberality is extended to uphold proceedings in courts 
held by justices of the peace. Davis v. Rankin, 279. 

2. See a judgment and execution from proceedings in a Justice’s 
Court held valid and sufficient to pass title to land sold under them, 
Id. 


JUSTICES OF THE PEACE. 


TAX ROLL, 1, 2. 


LAND. 








LACHES. 
LIMITATION, 5, 
Equity, 1, 2. LIEN, 1. 
EVIDENCE. ' PROBATE MATTERS, 1. 
FORECLOSURE, 2. ‘TRESPASS TO TRY TITLE. 
HOMESTEAD. VENDOR AND VENDEE. 


IMPROVEMENTS IN Goop FAITH. 
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LAND—continued. 


1. The authorities are abundant that the vendor’s lien exists for 
the purchase-money of land sold, unless expressly or impliedly 
waived, and the burden of proof is on the vendee and those claim- 
ing under him to show such waiver. Irvin v. Garner, 48. 

2. The issuance of patent to the heirs of the original grantee of a 
certificate, the grantee having parted with all interest therein, con- 
fers but the bare naked legal title, which cannot be asserted by 
such heirs or their vendee with notice against parties holding by 
purchase of the certificate. Keyes v. Houston and Great Northern 
R. R. Co., 169. 

3. Paschal’s Digest, art. 1327, providing that the deed of the ad- 
ministrator, made upon the confirmation of such sale, shall vest in 
the purchaser the right or title of the testator or intestate, does not 
define the estate thereby conveyed. Such enactment becomes nec- 
essary from the provision of the probate law vesting the estate in 
the heirs. Burgess v. Millican, 397. 

4, Facts where it was evident that a mistake was made in the 
description of land which was tendered as security for a loan, the 
mortgage being, by mistake, upon lands not tendered as security. 
Mullins vy. Wimberly, 457. 


LAND CERTIFICATE. 


LAND, 2. 

PATENT, 1. 

PROBATE MATTERS, 1. 

1. A sale of a part of a land certificate (as a half interest) gives 
the vendee the right to locate such interest for himself, under the 
law allowing two surveys to be made upon a certificate. Farris v. 
Gilbert, 350. 

2. The Court of Claims had no jurisdiction over recommended 
certificates of the first and second class, nor had it power to vali- 
date certificates of those classes not recommended or established by 
suit. Miller v. Brownson, 583. 

3. Parol evidence offered to show the testimony before the travel- 
ling board of land commissioners, and that the board had deter- 
mined to recommend a certificate as genuine, was properly excluded 
on the grounds that (1) no predicate was made authorizing such 
testimony as to the action of the board, and (2) the testimony was 
insufficient. Id. 

4. The authority to patent upon first-class headright claims is 
based upon the report of the travelling board that the certificate is 
genuine, or if adverse, upon the certificate being established as gen- 
uine by suit. Any other evidence is insufficient authority. Id. 


LATENT EQUITY. 





BONA-FIDE PURCHASER, 1. 
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LEVY. 


DEED, 1, 4, 5. 

Partnership goods may be levied on to satisfy the individual 
debts of a member of the firm, to the extent of such member’s 
interest. Weaver v. Ashcroft, 427. 


LIEN. 











FORECLOSURE, 2. PRACTICE IN SUPREME CouRT, 18, 23. 
HOMESTEAD, 17, 18. PURCHASER, 3, 5. 

JUDGMENT, 8. SEQUESTRATION, 1. 

JURISDICTION, 1. STATUTES CONSTRUED, 7. 
MECHANIC’sS LIEN. VENDOR AND VENDEE, 1, 2, 3, 6. 


1, Judgment was rendered June, 1867; execution thereon issued 
April, 1869: Held, That the judgment lien was lost, execution not 
having been issued within one year from date of the judgment, 
Snow v. Nash, 216. 

2. The defendant in an execution issued upon a dormant judg- 
ment sued out an injunction against the execution, and, by decree, 
the execution was perpetually enjoined: Held, That thereby a levy 
of said execution became ineffectual, so far as to attach a lien upon 
the property so levied on. Id. 

3. The several purchase-money notes for the same tract of land, 
and in the hands of different parties, have equal rights to satisfac- 
tion out of the land. Robertson y. Guerin, 317. 


LIMITATION. . 
BILL OF REVIEW, 2. VENDOR AND VENDEE, 8. 
TRUSTS AND TRUSTEES, l. WILL, 1, 2, 3. 


1. Under section 14 of article 12 of the Constitution of 1869, 
minors had the right to sue for lands within seven years after the 
removal of the disability of minority. Riddle v. Bickerstaff, 155. 

2. Where a mortgage for the payment of the purchase-money for 
land is executed simultaneously with the deed by which it is con- 
veyed, the vendor has, until the purchase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into pos- 
session after the vendee has made default, he cannot be turned out 
by an action of trespass to try title, although the purchase-money, 
as a debt, be barred by the statutes of limitation. Burgess vy. Milli- 
can, 397. 

3. Fraud will only prevent the running of the statute of limita- 
tions until the fraud is discovered, or until, by the use of reason- 
able diligence, it might have been discovered. Kuhlman y. Baker, 
630. 

4. If a petition reveals facts showing that the failure to discover 
fraud was the result of the laches of plaintiff, the general allegation 
that the fraud could not have been discovered sooner will not pre- 
vent the running of the statute of limitations. Id. 

5. Failure to recognize the contents of a deed of record for sev- 
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LIMITATION—continued. 
enteen years, is evidence of laches in discovering its contents, the 
ignorance of the contents being the ground relied on to stop the 
running of the statute. Id. 
6. See allegations held insufficient to warrant relief against the 
running of the statute of limitations. Id. 


LIS PENDENS. 
FORECLOSURE, 1. 


MANDAMUS. 

A writ of mandamus against the County Court requiring that 
the tax roll be delivered to the tax collector, is abated by the going 
out of office of the members of the court, as against such retiring 
officers. Rains vy. Simpson, 495. 


MARITAL RIGHTS. 
HOMESTEAD. 


MARKET-HOUSE. 
City ORDINANCES, 1, 2. 


MEASURE OF DAMAGES. 

1. The defendant in a sequestration suit, who is denied the statu- 
tory privilege of replevying the sequestered property, has the right 
to recover of the officer and his sureties denying such right all actual 
damages resulting from the loss of the use of such property. J ind- 
ley v. Mitchell, 143. 

2. Where property not owned by the defendant, but of which he 
had the use by borrowing the same, was seized by sequestration, 
and the right of replevying the same was denied, and it was shown 
by the evidence that “it was hard to get such [property] as that 
was, [the property seized,] and he lost two seasons [in ginning] 
before he could supply their place, partly for want of ability to buy 
and partly because it could not be obtained’*: Held, That the case 
did not authorize a charge of the court submitting as an element in 
damages the loss from the inability to purchase machinery during 
the interval to supply the place of that seized. Jd. 

3. Where the services of an attorney were had and made neces- 
sary by a wrongful act, the fees of such attorney form part of the 
damages, in a suit against the wrong-doer. Id. 

4, The measure of damage for illegal seizure and conversion of 
goods is the value thereof at time of the seizure, and eight per cen- 
tum interest per annum from its date. Weaver v. Ashcroft, 427. 


MECHANIC’S LIEN. 
1, An instrument executed by the husband and designed to create 
an express lien for money advanced for the purchase of materials 
used in the construction of the homestead, of date August 30, 1872, 
is, after the death of the husband, of no effect as against the widow 
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MECHANIC’S LIEN—continued. 
and children of the maker as a lien upon the homestead. Gaylord 
v. Loughridge, 573. 

2. The mechanie’s lien law (Paschal’s Dig., art. 7112) does not 
protect a loan of money made and used for the purchase of material 
used. It protects any person furnishing material entering into the 
construction of the house. Id. 

3. Section 47 of article 12 of the Constitution of 1869 did not 
give a lien to ‘*material-men’’; its benefits extended only to ‘*me- 
chanics and artisans.’ Huck v. Gaylord, 578. 

4, The ‘*Act to provide for and regulate mechanics’, contractors’, 
builders’, and other liensin the State,’ (Paschal’s Dig., art. 7112,) en- 
abled material-men also to fix and secure a lien as therein provided 
by filing, &e., in the district clerk’s office, their claim, as provided in 
the statute, within six months after the debt should become due, Id. 

5. It seems that the lien would exist for six months without reg- 
istration of the claim. Jd. 

6. In order to fix and secure the lien, even as between the parties 
to the contract for lien, it was necessary, under the act of Novem- 
ber 17, 1871, (Paschal’s Dig., art. 7112,) that the same should have 
been filed in the office of the district clerk for record within six 
months after its maturity. Id. 





MILITARY SUPREME COURT. 

1. Chief Justice Moore does not regard the opinions of the courts 
organized by the military authority under.the reconstruction laws 
as authoritative expositions of the law, but only as conclusive of 
the cases between the parties. Taylor v. Murphy, 291. 

2. Roundtree v. Thomas, 32 Tex., 286, declared not authority. Jd. 


MINISTERIAL ACTS. 

1. Judicial officers are not liable to personal actious for their offi- 
cial acts. Rains v. Simpson, 495. 

2. This exemption extends nof only to negligent, but to willful 
and malicious acts. Jd, 

3. Judicial’ officers may be liable for their acts or refusal to act 
in regard to duties which are ministerial, and which duties are im- 
posed upon them. Id. 

4, Where the law prescribes and defines the duties to be per- 
formed with such precision and certainty as to leave nothing to the 
exercise of discretion or judgment, the act is ministerial; but where 
the act to be done involves the exercise of discretion or judgment, 
it is not to be deemed ministerial. Jd. 

5. Ministerial acts may be defined by adopting the rules allowing 
the writ of mandamus. Id, 


MINORS. 
PARTIES, 5. 
PLEADING, 9. 

44 
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MISJOINDER. 
PLEADING, 10. 


MISTAKE. 
Fact CASEs, 18. 


MORTGAGE. 
Fact CASES, 18. 
FRAUD, 3, 4, 5. 
VENDOR AND VENDEE, 8, 


NEGLIGEWCE. 
DAMAGES, 11, 12. 
NEw TRIAL, 1. 
RAILWAY COMPANY, 5, 9, 11, 12, 14, 15, 16, 19, 20. 





NEGOTIABLE NOTES. . 
PROMISSORY NOTE. 
PURCHASER, 3, 4, 5. 


NEW TRIAL. 

1, A new trial may be granted on the ground of surprise, even 
when such surprise is occasioned by a correct ruling of the court, 
and although negligence may be imputable to his attorney, if the 
party asking it has a meritorious cause of action and gross injustice 
will otherwise be done. Buford vy. Bostick, 371. 

2. Important testimony of a witness who was examined on the_ 
trial, but who had not communicated his knowledge of the facts 
relied on until after the trial, is ground for new trial. Id. 

3. See motion and affidavit showing cause requiring new trial. 
Laird vy. Bass, 412. 

4. A new trial is never in fact granted after the adjournment of 

: the term of the court at which the judgment was rendered. Overton 
v. Blum, 417. 


NEXT FRIEND. 
JUDGMENT, 9. 


NOTICE. 
BONA-FIDE PURCHASER, 1, 2, 3. PRACTICE, 7. 
EVIDENCE, 16. PURCHASER, 2, 3. 
Fact CASES, 6. VENDOR AND VENDEE, 6. 
LAND, 2. 


1. Recitals in a deed are notice of the facts recited to all persons 
holding title under such deed. Robertson v. Guerin, 317. 

2. Purchasers are chargeable with notice of the title or claim un- 
der which the land purchased is held or claimed by the tenant or 
occupant in possession. Mullins vy. Wimberly, 457. 
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NOTICE—continued. 


3. The exceptions to the above rule, on sound principles, must be 
limited to cases where the tenant is knowingly in default in put- 
ting his title upon record, or has voluntarily given assistance in mis- 
leading the purchaser. Id. 


OFFICERS. 








DAMAGES, 11, 12. 

REGISTRATION, 1. 

TRESPASS TO TRY TITLE, 9. 

1. Judicial officers are not liable to personal actions for their offi- 
cial acts. tains vy. Simpson, 495. 

2. This exemption extends not only to negligent, but to willful 
and malicious acts. Jd. 

3. Judicial officers may be liable for their acts or refusal to act in 
regard to duties which are ministerial, and which duties are imposed 
upon them. Jd. 

4. Where the law prescribes and defines the duties to be perform- 
ed with such precision and certainty as to leave nothing to the exer- 
cise of discretion or judgment, the act is ministerial; but where the 
act to be done involves the exercise of discretion or judgment, it is’ 
not to be deemed ministerial. Id. 

5. Ministerial acts may be defined by adopting the rules allowing 
the writ of mandamus. Id. 

6. By section 20 of article 5 of the Constitution of 1869, the jus- 
tices of the peace of the county constituted a court having the same 
jurisdictiog formerly exercised by the Commissioners’ and Police 
Courts, which constituted the County Court for county business ; 
and by section 9 the district clerk was ex-officio clerk of the Police 
or County Court. By act of 13th Legislature, sec. 32, page 147, 
this County Court had the jurisdiction both to require of the sheriff 
as collector a new bond, and also to approve it. Id. 

7. The approval of a sheriff's bond is a judicial act. Id. 

8. The members of the County Court, as constituted under the 
Constitution of 1869, were not liable personally in a civil action, at 
suit of the sheriff, for having wrongfully and maliciously rejected 
his official bond. Id. 


ORDER OF SALE. 





PLEADING, 9. SALE, 1. 
PROBATE MATTERS, 1, 2 TRESPASS TO TRY TITLE, 12. 
OUSTER. 


VENDOR AND VENDEE, 4, 5. 


OUTSTANDING TITLE. 





‘TRESPASS TO TRY TITLE, 2, 3, 13. 
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INDEX. 


PAROL EVIDENCE. 


EVIDENCE, 1, 4, 16, 20, 21. 

REGISTRATION, 1. 

Parol evidence offered to show the testimony before the travelling 
board of land commissioners, and that the board had determined to 
recommend a certificate as genuine, was properly excluded on the 
grounds that (1) no predicate was made authorizing such testimony 
as to the action of the board, and (2) the testimony was insufficient, 
Miller v. Brownson, 583. 


PAROL SALE. 








FIXTURES, 6. 
SALE, 7, 8, 9, 10, 11. 


PARTIES. 
ABATEMENT, 2, 3. STATUTES CONSTRUED, 6. 
EVIDENCE, 28. TRESPASS TO TRY TITLE, 12. 


PLEADING, 9. 

1. Land was bought with the wife’s separate funds, but the deed 
was taken to the husband. The deed contained the usual covenant 
of warranty. Suit was brought for the land, by an adverse claim- 
ant, and the land recovered. Suit was brought by the husband and 
wife on the warranty, claiming in right of the wife as equitable 
owner. It being objected ‘*that the legal title to the land was in 
the husband, he only had the right to sue for breach of warranty ”’: 
Held, That suit on the warranty, for use of the wife, could be main- 
tained. Williams v. Turner, 137. , 

2. The wife was not a necessary party to the suit, but she was 
properly made a party plaintiff. Id. 

3. Where a debtor sells lands which are subject to a judgment 
lien, or where they are sold under a junior judgment and the pur- 
chaser takes and retains possession, and in this state of the title 
the debtor dies, the title or right of possession of the purchaser is 
not affected by proceedings had in the Probate Court for the en- 
forcement of the judgment lien against the estate of the debtor, to 
which the purchaser was not a party. Poland vy. Davenport, 276. 

4. Proceedings in the District Court to enforce a vendor’s lien, 
began on the day such sheriff’s deed was placed on record, and not 
making the purchaser a party defendant, do not conclude the rights 
of such purchaser, and, as to his title, are void. Davis v. Rankin, 279. 

5. Suit was brought by minors by next friend. The party named 
as next friend was dead at the institution of the suit. By amend- 
ment, another party to the suit was named as next fricnd. The 
party so named took a nonsuit, and at a subsequent term was al- 
lowed to intervene. Neither in the nonsuit nor intervention was 
any action taken or attempted in behalf of the minors. Judgment 
was rendered for the minors: Held, Irregular and a ground for 
reversal. Bond vy. Dillard, 302. 
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PARTIES—continued. 





6. It is not error to refuse the application by a discharged bank- 
rupt to make himself party to a suit by a claimant of land, undera 
sheriff’s sale, which had been assigned by the bankrupt, before 
bankrupt proceedings, to a trustee for the benefit of his children, 
in payment for community property used by the bankrupt; said 
suit being instituted against said children, and the petition attack- 
ing the deed of assignment as fraudulent. Flanagan vy. Pearson, 
383. 

7. A sheriff’s sale may be attacked for fraud by parties having an 
interest in the land and who were not parties to the suit in which 
the sale was made. Id. 

8. See facts where it was held error to refuse claimants to land, 
not parties, to contest the regularity and validity of a sheriff’s sale, 
Id. 

9. An insurance policy payable to the widow of the assyred, half 
for herself and half for use of her children, construed to be ecollecti- 
ble at suit of widow. The children are not necessary parties. Life 
Insurance Co. v. Ray, 511. 


PARTNERSHIP. 








FRAUDULENT CONVEYANCE. 

1, A partner sold his interest, which was one-half, in the business 
to his copartners for a given sum; providing further, that when the 
indebtedness of the firm was ascertained, if it did not amount to 
over $9,000, they were to execute to him their note for $1,500; or if 
the debts of said firm should amgnint to over $9,000, then the said 
note to be proportionately less, according to the increase in the 
amount of said indebtedness. It being ascertained that the indebt- 
edness was in excess of $9,000: Held, That the excess should reduce 
the amount of the note to be executed in the one-half amount of 
such excess. Murchison y. Warren, 27. 

2. An action lies for damages suffered by one party from a viola- 
tion of articles of partnership by other parties to the partnerships; 
and such liability is not discharged by the fact that the violation was 
occasioned by a suit and the issuance of an injunction against the 
parties from whose failure the damages resulted. Hunt y. Reilly, 
99. 

3. An auditor should be applied for promptly, and a necessity 
therefor should appear in the pleadings. It is not error to refuse 
an application for an auditor, made when the case has been called, 
when the suit had been pending for two years and the pleadings 
showed no facts requiring the aid of an auditor. Id. 

4. Profits of the business are properly to be considered in estimat- 
ing such damages. Id. 

5. Partnership goods may be levied on to satisfy the individual 
debts of a member of the firm, to the extent of such member’s in- 
terest. Weaver y. Ashcroft, 427. 
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PATENT. 

LAND, 2. 

The authority to patent upon first-class headright claims is based 
upon the report of the travelling board that the certificate is genu- 
ine, or if adverse, upon the certificate being established as genuine 
by suit. Any other evidence is insufficient authority. Miller v. 
Brownson, 583. 


PAYMENT. 

Payment of a premium on a life insurance policy by a draft re- 
ceived by the agent of the insurance company, and which draft was 
paid, was-a valid payment, although the rules of the insurance com- 
pany forbade agents taking drafts in payments. Life Insurance Co. 
v. Ray, 511. , 


PLEADING. 

ABATEMENT, 1, 2, 3. TRESPASS TO TRY TITLE, 1, 8, 13. 

BILL OF REVIEW, 1, 2. WILL, 2, 4, 5. 

1. An heir bringing suit to set aside a will for forgery, after four 
years from its probate, the heir laboring under no disability of cov- 
erture, minority, &c., and alleging discovery of such forgery within 
two years before suit was brought, must specify acts of diligence on 


his part, or acts of fraud by defendant in the concealment of the 
facts; and the pleadings must show that it was not the fault or 
negligence of plaintiff that the discovery was not sooner made, 
Ransome v. Bearden, 119. # 

2. The petition must set out the facts relied on to show that, by 
use of ordinary diligence, the fraud, &c., could not have been dis- 
covered; so that the court may determine whether they justify and 
support such conclusion. ‘The mere allegation that the facts could 
not have been discovered, &e., is insufficient. Id. 

3. See allegations held insufficient to excuse suit by an heir, 
brought after four years from the probate of a will, to set it aside, 
on the ground of having discovered the forgery of the will within 
two years before suit was brought. Jd. 

4. Where, by amendment, averments are made contradicting those 
of the original pleading of the party, the amendment should correct 
the allegations so changed so as to present to the court distinctly 
the extent of such amendment. Id. 

5. Where the petition in a suit seeking to enjoin a writ of pos- 
session described the land, the defendant in asserting title could 
properly adopt the description so given without setting it out in 
full. Zhornton vy. Murray, 161. 

6. In an action of trespass to try title, the parties claimed from a 
common source, and the defendant pleaded non est factum to the 
elder deed, held by the plaintiff; replication that the deed was 
made by the wife of the grantor for herself and as agent for her 
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PLEADING—continued. 
husband, and his subsequent ratification: Held, That exceptions 
to the petition were properly overruled. Hughes v. Driver, 175. 

7. A petition is not subject to exception as multifarious, where 
the matters relied on for recovery in the petition are connected with 
or grow out of the same cause of action, or transaction, and subject- 
matter of dispute. Houston and Texas Central R. R. Co. v. Graves, 
181. 

8. See causes of action not improperly joined in one suit. Id. 

9. A decree enforcing the vendor’s lien, on appeal to the Supreme 
Court was affirmed against an administrator. An application was 
made in the Probate Court for the issuance of an order of sale under 
the decree. To this application the administrator answered, plead- 
ing a partial failure of the title to the land sold; the want of proper 
parties, in that the heirs of the intestate were not made parties to 
the proceeding; and part payment in cotton delivered by the admin- 
istrator to the holder of judgment : Held— 

1, That the administrator could not again litigate the validity 
of the decree. 

2. That the heirs were not necessary parties to such proceed- 
ing. 

3. That the administrator could not defeat or postpone the 
issuance of the order of sale by merely pleading such payment. 

4, The remedy of the administrator against the enforcement 
of a judgment partially satistied would be by petition under 
oath and bond forinjunction. Heath v. Garrett, 264. 

10. In a suit by several wards, on the bond of their guardian, for 
its breach, it is not a misjoinder of causes of action to allege con- 
version by the guardian of moneys belonging jointly to the plain- 
tiffs, and the gonversion of personal property belonging to one of 
the plaintiffs. Bond vy. Dillard, 302. 

11. A petition alleging ownership of valid claims against the 
estate, described therein, which have been duly presented to the 
administrator and have been by him rejected, is sufficient, on gen- 
eral demurrer, when one or more of such claims appear to be valid. 
Carson v. Cock, 325. 

12. That other claims set out in the petition on their face appear 
invalid, is no ground for sustaining a general demurrer. ‘The court 
should have required plaintilf to replead, restricting his suit to the 
valid claims in his petition. Id. 

13. Where invalid claims are inserted in a petition with claims ap- 
parently good, it is no answer to exceptions to the invalid claims, to 
announce to the court that the invalid claims are not reliedon. Id, 

14, That justices of the peace failed to turn over the tax roll, re- 
garded as inducement to the main charge, and as basis for damages 
in the action against them for refusing to approve the bond. Pains 
v. Simpson, 495. 

15. There having been no allegation that the consolidated tax 
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POLICE REGULATIONS. 

























POLICY OF INSURANCE. 


POSSESSION. 


























roll required by the statute had been made out, it did not appear 
that the court was in default in not delivering such tax roll to the 
sheriff. The separate assessments by each justice were not required 
to be handed to the sheriff. Id. 

16. Where it appears from the face of the petition that the sub- 
ject-matter of the suit is not within the jurisdiction of the District 
Court, the defect may be reached by general demurrer; but where 
the court has jurisdiction of the subject-matter, but defendant is 
entitled to be sued in some other county, the defendant must plead 
to the jurisdiction or specially except to the petition, or the objec- 
tion is held as waived. Life Insurance Co. v. Ray, 511. 

17. The personal privilege of being sued in some other county is 
waived by answer to the merits. Jd. 

18. Want of material averment as to a judgment cannot be sup- 
plied by evidence on the trial. Porcheler v. Bronson, 555. 

19. In the absence of an averment in the petition on a foreign 
judgment, of a law, custom, or procedure in the court where the 
judgment was rendered requiring a different construction, such 
judgment will be construed to have the same legal effect as if it had 
been rendered in our own courts. Id. 

20. To warrant an injunction, pending a petition for rehearing of 
a judgment of a court having jurisdiction of the parties and of the 
subject-matter, in addition to fraud, accident, or mistake, the appli- 
cant must show merits in his case. Overton v. Blum, 417. 


Section 17 of the bill of rights in the Constitution of 1876, pre- 
scribing that ‘* No person’s property shall be taken, damaged, or 
destroyed for or applied to public use without adequate compensa- 
tion being made, unless by the consent of such person, and when 
taken, except for the use of the State, such compensation shall be 
first made-or secured by a deposit of money,’’ does not apply to 
police regulations necessary to meet an impending danger. eller 
v. Corpus Christi, 614. 


INSURANCE COMPANIES, 3, 5. 


GRANT, 1, 2, 3. 

1. Purchasers are chargeable with notice of the title or claim 
under which the land purchased is held or claimed by the tenant or 
occupant in possession. Mullins vy. Wimberly, 457. 

2. The exceptions to the above rule, on sound principles, must be 
limited to cases where the tenant is knowingly in default in putting 
his title upon record, or has voluntarily given assistance in mislead- 
ing the purchaser. Id. 
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PRACTICE. 

EXECUTION, 1. PURCHASER, 5. 

FORECLOSURE, 2. RAILWAY COMPANY, 18. 

NEw TRIAL, 1. REHEARING, 1, 2, 3. 

PARTNERSHIP, 3. VERDICT, 4, 5. 

1. A failure to ask proper instructions as to a mode of computing 
the amount of the liability of the defendants, will not estop them 
from complaint against an excessive verdict. Murchison v. War- 
ren, 27. 

2. The acknowledgment by a grantor of a deed for record does 
not render it admissible in evidence, except under the statute, 
after filing and three days’ notice to opposite party. Wiggins v. 
Fleishel, 57. 

3. A grantee in a deed cannot testify to the execution of such 
deed without accounting for the absence of subscribing witnesses 
thereto. Jd. 

4, Deposition®of a grantor in answer to questions assuming the 
existence of the deed, and without his having the deed before him 
and identifying it, are not admissible as proof of its execution. Id. 

5. The application to continue a case after the trial has begun, on 
account of the withdrawal of a material witness from the court- 
house during the trial, is, toa great degree, left to the judge pre- 
siding. Jd. 

6. The exclusion of an original deed, where a copy has been ad- 
mitted and the party has had the benefit of the deed in evidence, is 
not an error for which a cause will be reversed. Id. 

7. An application to correct a miscalculation of interest in a judg- 
ment may be acted upon, on service of reasonable notice. Notice 
of four days held reasonable notice. Coffee v. Black, 117. 

8. In garnishment proceedings the creditor is the actor, and the 
burden of proof lies upon him, when the garnishee, by answer, 
denies his indebtedness to the defendant. East Line and Red River 
R. R. Co. v. Terry, 129. 

9. It is preper in practice for a jury to itemize damages found 
upon several grounds of action submitted to them. Houston and 
Great Northern R. R. Co. v. Parker, 330. 

10. When a second application for continuance has been overruled, 
and the record shows that before defendant closed his testimony 
the witness for whose testimony the continuance was made appear- 
ed in court and was not examined, it will be presumed that the 
testimouy was not material, and the action of the court on such 
application will not be revised. Keyes v. Houston and Great North- 
ern R. R. Co., 169. 

11. An appeal was taken from the District Court in a case appeal- 
ed to that court from the Probate Court, the record showing notice 
of appeal in the Probate Court, and that the amount of appeal bond 
was fixed; no objection to the jurisdiction being made in the Dis- 
trict or Supreme Court: Held, That it would be presumed that the 
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PRACTICE—continued. 





INDEX. 


appeal bond was given and that the District Court had jurisdiction 
on the appeal. Heath v. Garrett, 264. 

12. In such case it will be presumed, also, that the necessary 
notice of application for sale of lands was posted, under the state 
ute. (Probate Act of 1876, sees. 72, 77.) Id. 

13. A decree enforcing the vendor’s lien, on appeal to the Sue 
preme Court was affirmed against an administrator. An applica- 
tion was made in the Probate Court for the issuance of an order 
of sale under the decree. ‘To this application the administrator 
answered, pleading a partial failure of the title to the land sold; 
the want of proper parties, in that the heirs of the intestate were 
not made parties to the proceeding; and part payment in cotton 
delivered by the administrator to the holder of judgment: Held— 

1. That the administrator could not again litigate the validity 
of the decree. 

2. That the heirs were not necessary pafties to such proceed- 
ing. 

3. That the administrator could not defeat or postpone the 
issuance of the order of sale by merely pleading such pay- 
ment. 

4, The remedy of the administrator against the enforcement 
of a judgment partially satisfied would be by petition under 
oath and bond for injunction. Td. 

14, Under the new jury law, (Session Laws, Acts of 1876, p. 171,) 
in cases filed before its passage, a jury must be demanded before the 
jury for the term has been discharged. It was not error to refuse to 
impanel a new jury after all juries for the term had been discharged, 
and no demand had been made for a jury prior to such discharge. 
Cushman v. Flanagan, 389. 

15. Where the facts relied on as creating the lien are disputed, and 
there is evidence from which the lien may be found, this court will 
not reverse. Id. 

16. A new trial is never in fact granted after the adjournment of 
the term of the court at which the judgment was rendered. Over- 
ton v. Blum, 417. 

17. When a judgment has been obtained by fraud, accident, or 
mistake, and without any want of diligence on the part of the party 
against whom it was rendered, the District Court, in the exercise of 
its equity powers, may grant relief by reéxamining the case on its 
merits, and granting such relief as equity aud justice may demand. 
Id. 

18. Counsel urged to diligence in preparation of cases for appeal, 
upon the closing of the trial from which it is proposed to appeal. 
Id. 

19. Objections to the introduction of testimony not made in the 
court below, will not be heard in the appellate court. Life Insur- 
ance Co. vy. Ray, 511. 
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PRACTICE—continued. 

20. In a suit by an infant by next friend, or otherwise than by 
regular guardian, if objection be made, a special guardian must be 
appointed, who must take the oath and give the prescribed bond; 
and for want of such appointment a judgment will be reversed. Id. 

21. Want of material averment as to a judgment cannot be sup- 
plied by evidence on the trial. Porcheler v. Bronson, 555. 


PRACTICE IN DISTRICT COURT. 

Costs. 1. NEw TRIAL, 3, 4. 

DAMAGES, 4. PRACTICE. 

1. Where certified copies of recorded instruments have been ad- 
mitted over objections, the record must show that said copies were 
filed and three days’ notice given. (Paschal’s Dig., art. 3716.) In 
absence of evidence in the record that the statute was complied 
with, such admission will be held error. Riddle vy. Bickerstaff, 
155. 

2. Before the adoption of the new rules, it was not error, when 
no objection at the time was made, for a district judge, to whom 
was submitted a case without a jury, to take the case under advise- 
ment, and declare his decision and render judgment in the case at 
a subsequent term of the court. March v. Huyter, 243. 

3. Judgment was rendered for plaintiff. Motion for new trial 
was overruled July 28. On August 10 following the defendant pre- 
sented a statement of facts to counsel of plaintiffs. The District 
Court adjourned August 11. The judge presiding had not safficient 
time to prepare a statement of facts, and it was agreed by the counsel 
of the parties, with concurrence of the judge, that the statement of 
facts should be prepared during vacation. Defendant gave notice 
of appeal, and perfected it by filing bond. The case was affirmed 
on certificate. Petition being made for rehearing, setting out these 
facts, and it not appearing that the plaintiff in the bill had merits 
in the original case: Held— 

1. That the failure of the judge to prepare and file a state- 
ment of facts was not ground for the relief sought. 

2. Where such showing for rehearing failed to show that the 
appeal of which plaintiff in the bill was deprived would have 
been with effect, the loss of the right to appeal was not an in- 
jury. Overton vy. Blum, 417. 

4, Under the new jury law, (Session Laws, Acts of 1876, p. 171,) 
in cases filed before its passage, a jury must be demanded before 
the jury for the term has been discharged. It was not error to 
refuse to impanel a new jury after all juries for the term had been 
discharged, and no demand had been made for a jury prior to such 
discharge. Cushman vy. Flanagan, 389. 


5. Counsel urged to diligence in preparation of cases for appeal, 
upon the closing of the trial from which it is proposed to appeal. 
Overton vy. Blum, 417. 
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PRACTICE IN SUPREME COURT. 


JUDGMENT, 3. 

PRACTICE, 10, 11. 

1. Defendant in error may accept service of citation and file the 
transcript at a term to which, by reason of delay, the plaintiff in 
error conld not, and obtain an affirmance of the judgment on the 
same without reference to merits. Hohenthal y. Turnure, 1. 

2. Judgment was rendered November 18, 1875, for plaintiff. 
March 3, 1876, defendant filed petition and bond for writ of error. 
He died July 23, 1876. February 12, 1877, citation in error was is- 
sued and returned not executed. October 5, 1877, administration 
Was opened on the estate. December 15, 1877, defendant in error 
indorsed on the petition in error his waiver of citation and aecept- 
ance of service inerror. January 18, 1878, defendant in error notified 
the administratrix of his acceptance of citation in error. February 
11, 1878, defendant in error filed the transeript. No appearance 
was entered for plaintiff in error. February 20, 1878, defendant in 
error filed motion for affirmanee on the record without reference 
to the merits: Held, That defendant in error was entitled to such 
affirmance. Id. 

3. Where plaintiff in error has been negligent in procuring serv- 
ice of citation in error, so that a term of this court has thereby 
been allowed to pass, the defendant in error may acknowledge 
service and bring the case up for affirmance at the next term. Wil- 
son vy. Adams, 5. 

4. The defendant in error may file the transcript at a term when 

the plaintiff in error has lost the right to do so. Jd. 
5. Judgment was rendered August 4, 1875, for plaintiffs. April 
25, 1876, defendants filed an error bond, which recited that petition 
for writ of error had been also filed. May 16, 1877, service of writ 
of error was made on the attorneys of plaintiffs, who were non- 
residents. September 1, 1877, the attorneys of the plaintiffs accept- 
ed service of writ-of error. February 18, 1878, was fixed for the 
assignment to which the case belonged. February 20, 1878, certifi- 
cate was filed, showing these facts, by the defendants in error, with 
motion to affirm without regard to merits: Held, That the applica- 
tion to affirm should be granted, and ordered accordingly. Id. 

6. A failure to observe the rules prescribed by this court regulat- 
ing the manner of bringing cases before it, is a sufficient ground, 
in the discretion of the court, for the dismissal of an appeal or writ 
of error, unless good cause is shown why the rules were not observ- 
ed. Shanks y. Carroll, 17. 

7. The leading purpose in requiring the assignment of errors and 
copy of brief to be filed in the time and manner prescribed in the 
rules, was to facilitate attorneys in representing their cases in the 
Supreme Court without appearing before it in person. (Sup. Ct., 
R. 40.) Id. 


8. The brief, after a general and succinct statement of the nature 
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PRACTICE IN SUPREME COURT—continued. 

and result of the suit as introductory, must exhibit, (1) in the shape 
of a separate proposition, each point embraced in each assignment 
of error taken ; (2) then, under each point thus presented as a prop- 
osition for the reversal of the judgment, there must be presented 
the substance of such proceedings contained in the record necessary 
for the court to know, in determining whether the judgment should 
be reversed, and (3) a citation of the authorities relied upon. Jd. 

9. In each proposition should be propounded or affirmed some 
matter or thing done or refused to be done in the court below, em- 
braced in the appropriate assigument of error, for which the jadg- 
ment should be reversed, or sustained. Id. 

10. Rules as to briefs by the appellee or defendant in error dis- 
eussed and illustrated. Id. 

11. See case where appeal was dismissed for failure to comply with 
the rules prescribed for taking and perfecting appeals, failure to 
file assigument of errors within the prescribed time, and failure to 
file briefs formed under the rules, Id. 

12. Where judgment in the District Court is for land and dam- 
ages, on appeal, the appeal bond must be in double the amount 
of the money judgment and of costs. Britt v. Lowry, 75. 

13. Judgment below was rendered for a tract of land and $2,600 
damages; appeal bond was for $1,000; the eosts amounted to 


$141.38 ; a motion to dismiss for want of sufficient appeal bond was 
sustained, Jd. 


14, ‘The court requires a strict and exact compliance with the stat- 
utory provisions governing appeals and writs of érror, as well as 
the rules prescribed by it upon the same subject, before affirmance 
on certificate. Goode vy. Erwin, 160. 

15. It must appear from the certificate, which must be regular in 
form, that the appeal or writ of error has been duly perfected. Id. 

16. Where judgment is for the recovery of laud, the appeal bond 
must be ‘‘for the costs of suit and damages on appeal.’? This in- 
cludes costs of both courts. Id. 

17. An appeal bond for the payment of all the costs that may 
accrue in the Supreme Court is insufficient. Id. 

18. In a suit for foreclosure of the vendor's lien, where the petition 
and judgment contain field-notes not in themselves defective, the 
absence from the record of any proof of identity of the described 
lands, or their connection with the alleged purchase-money notes, 
in the absence of a statement of facts, will not be ground for re- 
versal. Zownsend v. Ratcliff, 148. 

19. ‘This court will not reform a judgment, unless the record shows 
that the rights of all parties to the suit can be ascertained and pro- 
tected. Rawles v. Perkey, 311. 

20. In cases of conflicting evidence, aud particularly in cases of 
fraud, the court will not reverse, unless for manifest error in law. 
Mathis vy. Oberthier, 329. 
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PRACTICE IN SUPREME COURT—continued. 


21. In eases of conflicting testimony, the judgment of the court 
has the same conclusive effect as the verdict of the jury upon such 
testimony. Id. 

22. That the judge below rendered a correct judgment upon a 
wrong reason, (as in this case, had the special exception improperly 
been the cause of the judgment while the petition was subject to 
general demurrer,) would be no ground for reversal. Porcheler vy. 
Bronson, 555. 

23. Where the facts relied on as creating the lien are disputed, 
and there is evidence from which the lien may be found, this court 
will not reverse. Cushman v. Flanagan, 389. 

24. Objections to the introduction of testimony not made in the 
court below, will not be heard in the appellate court. Life Insur- 
ance Co. v. Ray, 511. 

25. That exceptions to defective pleas were not sustained, is not 
error where the court on the trial took no notice of such pleas in 
submitting the case to the jury. Ponce v. Mc Whorter, 562. 


PRESCRIPTION. 


That a preémptor in actual possession, after having survey made, 
had not caused the field-notes to be returned to the general land 
office within twelve months after the settlement upon the preémp- 
tion, is not a forfeiture or abandonment of the preémption claim. 
Thornton vy. Murray, 161. 


PRESUMPTIONS. 


CHARGE OF COURT, 7. 

GRANT, 1, 2, 3. 

PRACTICE, 11. 

1. It seems that the presumption of the due execution of an an- 
cient deed is one of law, and that proof of possession under it is not 
indispensable to its admission in evidence. Johnson v. Timmons, 
§21. 

2. See facts where it was held error not to instruct upon the pre- 
sumption of law, upon the recital of a power of attorney in an in- 
strument in evidence and over thirty years of age. The jury should 
have been told that such recital was a presumption upon which they 
could act as to the existence of the power of attorney so recited. Jd. 

3. In most cases where an instrument would be admissible in evi- 
dence as an ancient deed without proof of its execution, the power 
under which it purports to have been executed, will be presumed, 
Id. 


PRINCIPAL AND AGENT. 





AGENT. 
RAILWAY COMPANY, 5. 
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PROBATE MATTERS. 

BILL OF REVIEW. PRACTICE, 10, 11. 

HOMESTEAD, 10, 11, 12, 13. WILL, 6, 7. 

JUDGMENT, 6, 8. 

1. It is no valid objection to proceedings in the Probate Court 
that they consist of an application for an order to sell part of a 
land certificate, order to sell land, report of sale of half interest in 
the certificate, and confirmation of sale. Said proceedings consti- 
tute a sale on payment of the purchase-money. Farris v. Gilbert, 
350. 

2. An application acted upon may be looked to, to explain an 
order made upon it for sale of property. Id. 

3. Under the probate act of 1848, the allowance and approval of 
a claim against an estate had the effect of a judgment, and could 
only be set aside or corrected by a direct proceeding for that pur- 
pose in the District Court. Swan v. House, 650. 

4. The judgment in the District Court, in a proceeding to correct 
the improper approval of a claim against an estate under the pro- 
bate act of 1848, was conclusive, as between the holder of said claim 
and the estate. Id. 

5. Under the probate law of 1870, a writ of error could not be 
taken to revise the action of the District Court in probate matters, 
Id. 





PROMISSORY NOTE. 

EVIDENCE, 16. 

HOMESTEAD, 3, 4. 

VENDOR AND VENDEE, 6. 

1. The legal effect of possession of a promissory note payable to 
bearer and indorsed in full by the payee, as against the maker, is to 
evidence title to the note. Johnson v. Mitchell, 212. 

2. See discussion of effect of an indorsement in full by the payee 
of a negotiable note payable to bearer, as against the indorser, who 
also was guarantor. Id, 


PROPOSITION. 
PRACTICE IN SUPREME COURT, 7, 8. 


PUBLIC USE. 
A public use is one which concerns the whole community in 
which it exists, as contradistinguished from a particular individual 
or a number of individuals, Keller v. Corpus Christi, 614. 


PUNITORY DAMAGES. 
DAMAGES. 
1. Where there is no evidence tending to show that the acts com- 
plained of were done through malice, or wantonly, or with intent 
to harass, injure, or oppress the plaintiff, it is error to submit to 
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PUNITORY DAMAGES—continued. 





PURCHASE-MONEY. 





























RAILWAY COMPANY. 





the jury the question of punitory damages. Bradshaw vy. Buchanan, 
492. 

2. See facts held not to authorize the submission to the jury of 
the question of punitory damages. Id. 






FORECLOSURE, 2. 
LIEN, 1. 


PURCHASER. 
BONA-FIDE PURCHASER. NOTICE, 2, 3. 
DEED, 4, 5. PARTIES, 3, 4. 
Fact CASES, 6, TRESPASS TO TRY TITLE, 12. 
FORECLOSURE, 1. TRUSTS AND TRUSTEES, 1. 


1. In a suit to enforce the vendor’s lien against the vendee anda 
subsequent purchaser, it is error to render judgment against such 
subsequent purchaser for any deficit after the sale of the land. 
Rawles vy. Perkey, 311. 

2. A purchaser without notice of a prior vendor’s lien, taking a 
deed and paying part of the purchase-money, is a bona-fide pur- 
chaser to the extent of the purchase-emoney by him paid without 
notice. Id. 

3. A negotiable note made by such purchaser, and which had been 
assigned, before maturity and before notice of the lien, in due course 
of trade, would be a payment, and be protected as against the prior 
lien. Id. 

4, The assignment as collateral security of such note would ap- 
propriate the note to the extent necessary to discharge the debt for 
which it was assigned as collateral. Jd, 

5. Where such purchaser’s note so outstanding was also a lien 
upon the Jand, the proper practice would be (1) to ascertain the 
extent to which the note was owned by the original vendee as the 
extent to which the original vendor had a lien upon the land; (2) to 
allow a reasonable time within which said sum should be paid; and 
(3) order sale of the land on the non-payment of said sum within 
the time so fixed. Id. 

6. A purchase under execution sale of such market-house prop- 
erty, under a judgment rendered against the corporation owning it, 
would only take such right as was bound by the judgment, and 
would not extend to the rights of the city to the use of a room con- 
tracted for in the original contract for its erection, of which the 
city had possession. City of Palestine v. Barnes, 538. 

7. Asale under execution of the market-house property of a city, 
will not carry with it the franchises held by the corporation own- 
ing it. Jd. 






1. The right of railway companies in this State to eject from their 
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RAILWAY COMPAN Y—continued. 
cars, at a regular stopping place, without the use of unnecessary 
force, all persons failing to pay fare or presenting, when demanded, 
a ticket or other evidence of their right to a seat thereon, cannot 
be questioned. Breen v. Texas and Pacific R. Ri Co., 43. 

2. Railroads may prescribe, as a regulation, that passengers shall 
not stop off a train and complete their trip, for which they may have 
paid, without obtaining ‘‘stop-over tickets.”” Id. 

3. The individual check of.a conductor upon one train, given a 
passenger on taking up his ticket, is not evidence of a right to be 
carried on another train, under another conductor, Jd. 

4. See facts held insufficient to show an unlawful use of violence 
to a passenger by a railroad conductor. Id. 

5. Where a person is bound to perform an act asa duty, he in- 
trusts its performance to another at his peril, and upon failure of 
such person to perform it, whether he stood in the relation of con- 
tractor or of servant, the person on whom the duty rests is liable for 
such failure or neglect. Houston and Great Northern R. R. Co. v. 
Meador, 77. 

6. Where the State, by virtue of the right of eminent domain, 
authorizes the appropriation of frivate property, such a right can 
only be exercised under the protection of the legislative grant, and 
under the conditions and liabilities which the statute attaches to the 
grant. Id, 

7. The statute (Paschal’s Dig., art. 4925) evidently implies that 
railroads are to be so constructed as to preserve inclosures unim- 
paired. Id. 

8. The duty of placing stock-guards, preserving or supplying the 
fences, so far, at least, as on the right of way and protecting the in- 
closure from injury, in the construction of a railroad, is a duty from 
the railroad company to the proprietor of the inclosures through 
which the road passes, annexed by statute to the privilege granted 
the corporation; and for the failure to perform such duty the rail- 
road company is liable, though resulting from the negligence of a 
contractor in the construction of the road. Id. 

9. A duty to the public or to an individual cannot be devolved 
upon a contractor, and a judgment against a railroad company for 
damages to growing crops, injured by the negligence of a construc- 
tion contractor and his servants, held to be proper. Jd. 

10. The consent given to the construction of a road would not 
relieve the railroad company from the duties prescribed by the stat- 
ute granting them their right of way, touching inclosures. Jd. 

11. Whether it was negligence on the part of a railroad company 
to construct or permit the continuance of its road-bed with an open 
ditch under its track, is a question of fact for the jury. So, also, is 
the question, whether a plaintiff, having been injured by such ditch, 
contributed to the injury by his negligence. Houston and Great 
Northern R. R. Co. v. Randall, 254. 

45 
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RAILWAY COMPAN Y—continued. 

12. See charge of court approved as submitting the issues of neg- 
ligence and contributory negligence fairly to the jury. Id. 

13. In an action against a railroad company for damages from 
backwater caused by an insufficient culvert in an embankment 
made by the railroad company, it was the duty of the court to in- 
struct the jury as to the law applicable to the case of injury to the 
property of an adjacent land-owner, growing out of the manner in 
Wi'ch the railroad was constructed. Houston and Great Northern 
R. R. Co. vy. Parker, 330. ° 

14, In such case the railroad company was required to use ordi- 
nary care, in the construction of a culvert under an embankment 
made in constructing its road, to provide against ordinary rains, but 
not against such extraordinary floods as would not reasonably be 
anticipated. Id. 

15. Ordinary care is such care as is usually exercised under like 
circumstances by men of ordinary prudence in their own affairs. 
In such case it requires that those floods be guarded against which 
would by such men be anticipated and provided for. Jd. 

16. In the absence of a law, or of a settled rule of law, defining 
the acts which constitute negligence, it is a fact to be found by the 
jury. Id. 

17. Discussion of extraordinary floods as defense in such case, 
and as to care in providing against them by a railroad company in 
constructing embankments and the necessary culverts to allow es- 
cape of water drainage. Td. 

18. That injury sued for was occasioned by a city bridge, and not 
from an insufficient culvert under an embankment made by a rail- 
roaud company, can be proved in defense under the general issue in 
a suit against the railroad company for damages. Id. 

19. If the railroad company had constructed, besides its embank- 
ment, and as part of it, a bridge upon the public street, the fact 
that the bridge was on the street and used by the public would not 
be a defense to an action for datnages from the obstruction of the 
water and partly occasioned by the bridge. Id. 

20. That mill buildings injured by overflow from such backwater 
are partly situate upon the public street or highway,-is not a de- 
fense in an action against parties causing such overflow. Id. 

REASONABLE DILIGENCE. 

LIMITATION, 3. 

RECITALS. 

NOTICE, 1. 

See facts where it was held error not to instruct upon the pre- 
sumption of law, upon the recital of a power of attorney in an 
instrument in evidence and over thirty years of age. The jury 
should have been told that such recital was a presumption upon 


which they could act as to the existence of the power of attorney 
so recited. Johnson v. Timmons, 521. 





REGISTRATION. 

EVIDENCE, 10, 11. 

STATUTES CONSTRUED, 7. 

1. When an instrument, with certificate of acknowledgment or 
proof of execution as required by law, is presented to the recorder, 
it is made his imperative duty to record it. Neither statutory nor 
other authority has been shown authorizing the effect of such rec- 
ord to be destroyed by parol evidence impeaching the truth of the 
certificate upon which the record was made. Titus v. Johnson, 224, 

2. The effect of the statute requiring the registration of mortgages 
is not to make a recorded mortgage prima facie valid which, prior 
to the statute, would have been held fraudulent inlaw. Peiser v. 
Peticolas, 638. 


REHEARING. 

1. When a judgment has been obtained by fraud, accident, or 
mistake, and without any want of diligence on the part of the party 
against whom it was rendered, the District Court, in the exercise of 
its equity powers, may grant relief by reéxamining the case on its 
merits, and granting such relief as equity and justice may demand, 
Overton v. Blum, 417. 

2. To warrant an injunction, pending a petition for rehearing, of 
a judgment of a court having jurisdiction of the parties and of the 
subject-matter, in addition to fraud, accident, or mistake, the appli- 
cant must show merits in his case. Id. 

3. Judgment was rendered for plaintiff. Motion for new trial 
was overruled July 28. On August 10 following the defendant pre- 
sented a statement of facts to counsel of plaintiffs. The District 
Court adjourned August 11. The judge presiding had not sufficient 
time to prepare a statement of facts, and it was agreed by the coun- 
sel of the parties, with concurrence of the judge, that the statement 
of facts should be prepared during vacation. Defendant gave notice 
of appeal, and perfected it by filing bond. ‘The case was affirmed 
on certificate. Petition being made for rehearing, setting out these 
facts, and it not appearing that the plaintiff in the bill had merits 
in the original case : Held— 

1. That the failure of the judge to prepare and file a state- 
ment of facts was not ground for the relief sought, 

2. Where such showing for rehearing failed to show that the 
appeal of which plaintiff in the bill was deprived would have 
been with effect, the loss of the right to appeal was not an 
injury. Id. 


RESCISSION OF CONTRACT. 
Equiry, 1, 2. 


RES JUDICATA. 
MILITARY SUPREME COURT, 1. 
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RULES OF COURT. 







SALE. 
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PRACTICE IN SUPREME CouRT, 13, 14, 

1. A failure to observe the rules prescribed by this court regulat- 
ing the manner of bringing cases before it, is a sufficient ground, 
in the discretion of the court, for the dismissal of an appeal or writ 
of error, unless good cause is shown why the rules were not ob- 
served. Shanks vy. Carroll, 17. 

2. The leading purpose in requiring the assignment of errors and 
copy of brief to be filed in the time and manner prescribed in the 
rules, was to facilitate attorneys in representing their cases in the 
Supreme Court without appearing before it in person. (Sup. Ct., 
R. 40.) Jd. 

3. The brief, after a general and succinct statement of the nature 
and result of the suit as introductory, must exhibit, (1) in the shape 
of a separate proposition, each point embraced in each assignment 
of error taken ; (2) then, under each point thus presented as a prop- 
osition for the reversal of the judgment, there must be presented 
the substance of such proceedings contained in the record necessary 
for the court to know, in determining whether the judgment should 
be reversed, and (3) a citation of the authorities relied upon. Id. 

4. In each proposition should be propounded or affirmed some 
matter or thing done or refused to be done in the court below, em- 
braced in the appropriate assignment of error, for which the judg- 
ment should be reversed or sustained. Id. 

5. Rules as to briefs by the appellee or defendant in error dis- 
cussed and illustrated. Id, 


CONVEYANCE, 2. HOMESTEAD, 2. 

DEED, 3, 4, 5. PLEADING, 9. 

Equity, 1, 2. PROBATE MATTERS, 1], 2. 
Fact CASES, 6, 7. TRUSTS AND TRUSTEES, 1. 
FIXTURES, 5. VENDOR AND VENDEE, 9. 


1. An order of sale directing sale for gold and for ten per cent. in- 
terest on the judgment, when the decree required the collection of 
“dollars ’’ and interest at eight per cent.: Held, That the variances 
were but irregularities, and did not affect a sale made under the 
order of sale. Hughes v. Driver, 175. 

2. Where a mortgage for the payment of the purchase-money for 
land is executed simultaneously with the deed by which it is con- 
veyed, the vendor has, until the purchase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into pos- 
session after the vendee has made default, he cannot be turned out 
by an action of trespass to try title, although the purchase-money, 
as a debt, be barred by the statutes of limitation. Burgess vy. Milli- 
can, 397. 

3. In such case the fee will remain in the vendor, and the sale be 
conditional upon the performance of the contract by the vendee. Id, 
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SALE—continued. 

4. Paschal’s Digest, art. 1327, providing that the deed of the ad- 
ministrator, made upon the confirmation of such sale, shall vest in 
the purchaser the right or title of the testator or intestate, does not 
define the estate thereby conveyed. Such enactment becomes nec- 
essary from the provision of the probate law vesting the estate in the 
heirs. Jd. . 

5. See case where deed from heirs conveyed a title as against a 
purchaser at a sale by the administrator, and non-payment by such 
purehaser. Id. 

6. A vendor holding a mortgage on the land sold to secure the 
purchase-money, on default by the vendee, and no reason for such 
default, is entitled to possession of the land, and to maintain an 
action to quiet his possession and to remove the cloud from his title 
by such sale. Jd. 

7. A receipt executed by the vendee acknowledging the receipt of 
a sum of money in full of sums by him laid out for payment of sur- 
veying fees, &c., which in the deed to the land formed the consid- 
eration of the sale, is not evidence, of itself, of a resale or rescission 
of the contract of sale, but it is admissible with other testimony to 
sustain a parol resale or rescission. Ponce vy. Me Whorter, 562. 

8. A parol rescission of a sale of land will be decreed upon evi- 
dence on which the court would enforce a parol sale of land. Id. 

9. Cases in this court are numerous recognizing parol sales of 
land and enforcing them, where the purchase-money has been paid, 
possession taken with consent of the vendor, and improvements 
made on the land without his objection. Id. 

10. That the vendee in such parol contract has sold to others who 
have made improvements under such purchase, rather increases the 
equity in favor of enforcing the parol contract. Id. 

11. That a vendee in a parol contract for sale of land, sold the 
land, and his vendee entered upon the land and erected improve- 
ments during the life of the original vendor, will be held as evi- 
dence of an entry and erection of improvements with consent of 
such original vendor, in a suit by his heirs for the land. Jd. 


SEIZIN. 
TRESPASS TO TRY TITLE, 6. 


SEQUESTRATION. 
A sequestration does not create a lien ; it is but a judicial deposit. 
Peiser vy. Peticolas, 638. 
SHERIFF. 
DAMAGES, 6. 
OFFICERS, 8. 


SHERIFF’S DEED. 
DEED, 4, 5. 
PARTIES, 7. 
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SHERIFF’S RETURN. 

Citation was for J. A. Townsend. The sheriff’s return showed 
service ‘by delivering to J. A. Townsen, the within-named defend- 
ant, in person, a true copy,” &c.: Held, Not to be error to render 
judgment final by default upon such service. Townsend v. Ratcliff, 
148. 


SHERIFF’S SALE. 

Fact CASEs, 15. 

A purchase under execution sale of such market-house property, 
under a judgment rendered against the corporation owning it, would 
only take such right as was bound by the judgment, and would not 
extend to the rights of the city to the use of a room contracted for 
in the original contract for its erection, of which the city had pos- 
session. City of Palestine v. Barnes, 538. 


SPECIAL GUARDIAN. 

STATUTES CONSTRUED, 6. 

In a suit by an infant by next friend, or otherwise than by reg- 
ular guardian, if objection be made, a special guardian must be ap- 
pointed, who must take the oath and give the prescribed bend; and 
for want of such appointment a judgment will be reversed. Life 
Insurance Co. vy. Ray, 511. 


STATUTE OF FRAUDS. 

FIXTURES, 5. 

Where one of two contracting parties has been induced or allowed 
to alter his position on the faith of the contract to such an extent 
that it weuld be fraud on the part of the other party to set up its 
invalidity, courts of equity hold that the clear proof of the contract 
and of the acts of the part performance will take the case out of the 
statute of frauds, if the acts of part performance are clearly referable 
to the parol agreement. Ponce vy. Mc Whorter, 562. 


STATUTES CONSTRUED. 

BILL OF REVIEW, 1, 2. OFFICERS, 6. 

COMMUNITY PROPERTY, 1, 2. PRACTICE IN DISTRICT 

HOMESTEAD, 1, 2, 16. CouRT, 1. 

JUDGMENT, 12. PROBATE MATTERS, 3, 4, 

JURISDICTION, 3. TRESPASS TO TRY TITLE, 7. 

LIMITATION, 1. TRUSTS AND ‘I'RUSTEES, 2. 

MECHANIC’s LIEN, 2, 3, 4, 6. WILL, 1, 2, 3. 

1. The statute (Paschal’s Dig., art. 4925,) evidently implies that 
railroads are to be so constructed as to preserve inclosures unim- 
paired. Houston and Great Northern R. R. Co. vy. Meador, 77. 

2. Article 51 of Paschal’s Digest, providing for correction of mis- 
calculation, misrecital, &e., in judgments, constrned; and ‘* reason- 
able notice,’ in said article, does not require five days, as in cases 
of citation. Coffee y. Black, 117. 
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STATUTES CONSTRUED—continued. 

3. The statute (Paschal’s Dig., art. 5543) does not excuse suit 
when, by use of reasonable diligence, the facts constituting the 
fraud, &¢c., could have been discovered. Ransome v. Bearden, 121. 

4, Articles 4710 and 5023 of Paschal’s Digest, construed. Thorn- 
ton v. Murray, 161. 

5. Paschal’s Dig., art. 7099, construed. Id. 

6. Under the statutes of 1870 and 1876 it is made the duty of the 
court to appoint a special guardian for a minor in a suit pending or 
about to be commenced, in which such minor is a party. The rule 
applies to minor plaintiffs equally as to defendants. Bond v. Dil- 
lard, 302. 

7. The failure to cause a judgment to be reinscribed in the record 
of deeds, as prescribed in Paschal’s Digest, art. 3963, is destructive 
of the lien under said statute. Flanagan vy. Oberthier, 379. 

8. Sections 5 and 6 of ** An act to authorize the county of Marion 
to audit and fund the debt of said county,”’ (Special Laws, 13th Leg., 
p. 178,) authorizing the issuance of county bonds payable in ten 
years, and to levy a tax to pay the principal and interest as they 
should become due: Held, Not in conflict with the Constitution. 
Bagby v. Bateman, 446. 

9. Statutes are held to operate prospectively, unless a contrary 
construction is evidently required by their plain and unequivocal 
language. Life Insurance Co. v. Ray, 511. 

10. ** The several insurance companies, and those incorporated out 
of this State, in all cases where a loss occurs, and when they refuse 
to pay within the time specified in the policy, shall be liable to pay 
the holder of said policy, in addition to the loss, not more than 
twelve per cent. on the liability of said company for said loss; also 
all reasonable attorney’s fees for the prosecution of the case against 
said company:” (Act of 14th Leg., p. 200.) Held, To apply to 
future losses. Id. 

11. Suggested that said act, applied to policies existing at the pas- 
sage of the act, and even to future losses, would be violative of the 
obligation of the contract, and of the prohibition in the State Con- 
stitution against retrospective laws. Jd. 

12. In asuit on a policy upon the death of the assured, prior to the 
act of the Legislature (Acts of 14th Leg., p. 200, sec. 9) allowing rea- 
sonable attorney’s fees for the prosecution of cases against insur- 
ance companies, it was error to allow as part of damages attorney’s 
fees to plaintiff. Id. 

13. When a charter (Acts of 1875, sec. 117, p. 145) authorizes the 
destruction of property to prevent spread of fire, &c., and provides 
a remedy by commissioners to be appointed to adjust the claims 
against the city, such claims can only be asserted in the mode de- 
fined in the statute. Keller v. Corpus C hristi, 614. 


SUPREME COURT. 
PRACTICE IN SUPREME COURT. 
MILITARY SUPREME COURT. 
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SURETY. 


SURPRISE. 


SURVEY. 





INDEX. 
TRUSTS AND TRUSTEES, 1. 
NEw TRIAL, 1. 


EVIDENCE, 18, 19. 
A sale of a part of a land certificate (as a half interest) gives the 
vendee the right to locate such interest for himself, under the law 


allowing two surveys to be made upon a certificate. Farris y. Gil- 
bert, 350. 


TAX ROLL. 






TENANT IN COMMON. 


1. That justices of the peace failed to turn over the tax roll, re- 
garded as inducement to the main charge, and as basis for damages 
in the action against them for refusing to approve the bond. Jains 
v. Simpson, 495. 

2. There having been no allegation that the consolidated tax roll 
required by the statute had been made out, it did not appear that 
the court was in default in not delivering such tax roll to the sheriff, 
The separate assessments by each justice were not required to be 
handed to the sheriff. Jd. 





CONVEYANCE, 1. 


TENDER. 
















TRANSCRIPT. 



































FIXTURES, 7. 

1. The plea of tender does not apply to suit for unliquidated dam: 
ages; and where a verdict and judgment were in such suit rendered 
for only the sum tendered, it was error to render judgment for costs 
against plaintiff. Breen v. Texas and Pacific R. R, Co., 43. 


2. A tort is not cured by a tender without acceptance. Weaver 
v. Ashcroft, 427. 


1. Defendant in error may accept service of citation and file the 
transcript at a term to which, by reason of delay, the plaintiff in 
error could not, and obtain an affirmance of the judgment on the 
same without reference to merits. Hohenthal v. Turnure, 1. 

2. Where plaintiff in error has been negligent in procuring service 
of citation in error, so that a term of this court has thereby been 
allowed to pass, the defendant in error may acknowledge service 
and bring the case up for affirmance at the next term. Wiélson v. 
Adams, 5. 

3. The defendant in error may file the transcript at a term when 
the plaintiff in error has lost the right to do so. Id. 
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TRANSCRIPT—continued, 

4, Judgment was rendered August 4, 1875, for plaintiffs. April 
25, 1876, defendants filed an error bond, which recited that petition 
for writ of error had been also filed. May 16, 1877, service of writ 
of error was made on the attorneys of plaintiffs, who were non-resi- 
dents. September 1, i877, the attorneys of the plaintiffs accepted 
service of writ of error. February 18, 1878, was fixed for the as- 
signment to which the case belonged. February 20, 1878, certifi- 
cate was filed, showing these facts, by the defendants in error, with 
motion to affirm without regard to merits: Held, That the applica- 
tion to affirm should be granted, and ordered accordingly. Id. 


TRESPASS TO TRY TITLE. 

IMPROVEMENTS IN Goop FAITH, 1. 

1. In an action of trespass to try title by heirs of their mother 
against vendees holding under deeds from the father executed sub- 
sequent to the wife’s death, the defendant, under the plea of not 
guilty, may prove the equities, if any, against the plaintiffs by rea- 
son of their having received through their legal guardians the pro- 
ceeds of land received by the father after the death of the mother 
in exchange for the land the community interest in which was sued 
for. Wright v. Doherty, 34. 

2. It is error to instruct the jury, in an action of trespass to try 
title, that an outstanding superior title adverse to the plaintiff, to 
the land, or a title to the whole or part of the land in defendant, 
will defeat the right of plaintiff to recover, whether such title is 
vested in defendant or any other person. An outstanding title 
would defeat only to its extent. Riddle v. Bickerstaff, 155. 

3. In an action of trespass to try title, plaintiff, pending the suit, 
may buy from heirs of a party whose undivided interest plaintiff 
had claimed through a defective administration sale, and such pur- 
chase would meet the plea of outstanding title to such interest, if 
it could be made in such case. Keyes vy. Houston and Great North- 
ern R. R. Co., 169. 

4. In an action of trespass to try title, the parties claimed from a 
common source, and the defendant pleaded non est factum to the 
elder deed, held by the plaintiff; replication that the deed was made 
by the wife of the grantor for herself and as agent for her husband, 
and his subsequent ratification: Held, That exceptions to the peti- 
tion were properly overruled. Hughes v. Driver, 175. 

5. Where plaintiff, in trespass to try title, in tracing title was 
compelled to show a judgment and his purchase of the land under 
it: Held, That without reference to the effect of the judgment as 
affecting the rights of parties to it otherwise than asa link in plain- 
tiff’s chain of title, the testimony was admissible. Jd. 

6. The owner of land has such seizin by reason of his title, wheth- 
er legal or equitable, as will support an action of trespass to try title 
in this State ; and he may elect to consider himself ousted, aud bring 
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TRESPASS TO TRY TITLE—continued. 
suit against an adverse claimant of the land, even though such 
claimant has never been in actual possession of the land. Titus v. 
Johnson, 224, 

7. It was the intention of the Legislature, in the ** Act to provide 
the mode of trying titles to land,”’ (Paschal’s Dig., art. 5292,) to 
provide a simple and effectual remedy for determining every char- 
acter of conflicting titles and disputed claims to land, irrespective 
of its actual possession. Jd. 

8. he point ruled in the case of Stroud v. Springfield is, that the 
plea of ‘not guilty’? does not admit a trespass ori the part of the 
defendant, but calls upon the plaintiff not only to prove title in 
himself, but also to prove an actual or a constructive trespass by 
some character of adverse claim or assertion of title or interest by 
the defendant. Id. 

9. The effect of the record of an instrument concerning lands, 
on its face regularly acknowledged, or proved for record and duly 
recorded, cannot be attacked by showing (1) that the officer who 
took the acknowledgment or proof had an interest in the land, or 
(2) by showing that the acknowledgment was taken outside the ter- 
ritorial limits of the officer’s appointment, or that the officer at the 
time was exercising two incompatible offices. Jd. 

10. In an action of trespass to try title, where plaintiff relied on 
an equitable title, and defendants claimed to be subsequent pur- 
chasers of the legal title and without notice, and were also relying 
upon the non-payment of the purchase-money by the plaintiff as 
destroying the equity: Held, That the admissions of the vendor 
against his interest and as to the payment were admissible against 
parties claiming under him by subsequent purchase. Id, 

11. Nor would a note claimed to be a purchase-money note, and 
barred by limitation, allowed by the administrator, be regarded as 
a basis of an equity against the estate of such purchaser. Jd. 

12. A purchaser at a sheriff’s sale, under an order enforcing the 
vendor’s lien in his own favor, brought an action of trespass to try 
title against a vendee of the defendant in execution in possession of 
part of the tract under deed prior in date to the foreclosure proceed- 
ings, to which he was not a party. The defendant pleaded his title 
to the part claimed, and disclaimed as to the balance. The plain- 
tiff, by amendment, set out the facts of the original sale to the ven- 
dor of defendant, asked judgment for a balance of purchase-money 
due, and an order of sale against the land: Held— 

1. Under the pleadings, the purchase-money note was prop- 
erly allowed in evidence. 

2. The foreclosure proceedings were not admissible against 
defendant. 

3. That defendant could not claim the benefit of the doctrine 
of estoppel against the after-acquired title, based upon the en- 
forcement of the vendor’s lien by the original vendor. 
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TRESPASS TO TRY TITLE—continued. 

4. The proceedings to judgment were erroneous for want of 
the necessary parties. All parties to the original judgment set 
aside were necessary. 

5. The defendant in the judgment having died, the heirs of 
the first vendee (defendant’s vendor) were necessary parties, 
Pitman v. Henry, 357. 

13. In trespass to try title an outstanding equity cannot be pleaded 
in defense, unless the defendant is shown to be connected with it. 
Johnson v. Timmons, 521. 

14. Where a mortgage for the payment of the purchase-money 
for land is executed simultaneously with the deed by which it is 
conveyed, the vendor has, until the purehase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into pos- 
session after the vendee has made default, he cannot be turned out 
by an action of trespass to try title, althongh the purchase-money, 
as a debt, be barred by the statutes of limitation. Burgess v. Milli- 
can, 397. 

15. In trespass to try title a patent to the plaintiff is evidence of 
title, unless the defendant shows a valid grant to some one else pre- 
vious to the date of the location and survey on which plaintiff’s 
patent was issued, or that defendant had the prior and superior 
equitable title to the land at the date of said patent. Miller v. 
Brownson, 583. 

16. Something more is required to support the suggestion of good 
faith than a deed from one having neither title nor possession of the 
land. Id. 

17. See facts held to negative good faith under a suggestion of 
possession in good faith and valuable improvements. Id. 

18. To preclude the recovery of rents by plaintiff in trespass to 
try title on account of his non-payment of taxes, such failure to pay 
must be shown in evidence. It is not sufficient to show the pay- 
ment of taxes by the defendant in possession. Jd. 


TRIAL BY JURY. 
PRACTICE IN DISTRICT COURT, 4. 


TRUSTS. 
BONA-FIDE PURCHASER, 1. 
TRUSTS AND TRUSTEES. 


TRUSTS AND TRUSTEES. 

1. Land was conveyed in trust by the maker to his security on a 
note to secure the beneficiary against loss, and authorizing sale on 
the maker failing to pay at maturity : Held— 

1, On maturity, and the maker failing to pay, the trustee had 
the power to sell, 

2. He also was authorized to buy at his own sale, and his 
déed as trustee to himself as purchaser passed the legal title, 
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TRUSTS AND TRUSTEES—continued. 

3. Where the sale was otherwise regularly made, a party in 
possession of the land and purchasing at an execution sale the 
equity of redemption cannot take advantage of the fact that 
the surety so purchasing at his trust sale had not paid over 
to the holder of the note the amount of his bid at such sale, 

4. Nor will the fact that at the institution of suit for the land 
by the purchaser under the trust sale and against the purchasers 
of the equity of redemption, the note, to secure which the land 
was conveyed in trust, was barred by limitation, avoid the title 
of plaintiff; such title being good at the time of the purchase 
at the trust sale. Marsh v. Hubbard, 203. ; 

2. After the act of 1845, (Paschal’s Dig., art. 483,) conveyances 
to trustees for the benefit of churches, which were not made in com- 
pliance with its terms, were not on that account necessarily ineffect- 
ual, Laird y. Bass, 412. 

3. Conveyances may be made to trustees for the benefit of 
churches, &c., uot incorporated, and provide for a continuance by 
succession of the trust. Id. 


VARIANCE. 
SALE, 1. 


VENDOR AND VENDEE. 

PURCHASER. SURVEY. 

SALE. TRESPASS TO TRY TITLE, 1, 12. 

1. The authorities are abundant that the vendor’s lien exists for 
the purchase-money of land sold, unless expressly or impliedly 
waived, and the burden of proof is on the vendee and those claim- 
ing under him to show such waiver. Irvin v. Garner, 48. 

2. Whether the lien*has been waived or not is one of intention, 
to be ascertained from the facts and circumstances of each particular 
ease. Id, 

3. The vendor's lien is not waived (1) by the substitution of a 
third person for the original vendor as payee of the note given for 
the purchase-money; (2) nor by the subsequent execution of a new 
note, with accrued interest, for the original one; (3) nor by taking 
a deed of trust upon the same land to secure the purchase-money 
note. Id. 

4, While the vendor is entitled to the land sold on the failure of 
the vendee to comply with the contract of sale, it does not follow 
that he can oust the vendee without adjusting his equities under the 
contract. McCarty v. Moorer, 287. 

5. Where, upon adjusting the value of rents as against valuable 
improvements made by a vendee, there is a balance due the vendee 
on rescission of the contract of sale, it is the duty of the court to pro- 
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VENDOR AND VENDEE—continued. 
tect the vendee; and in the event that the vendor is insolvent, and 
the land not subject to forced sale when recovered, it was the duty 
of the court below to withhold a writ of possession until the plain- 
tiff should pay such sum, or deposit the same with the clerk, to be 
paid to the vendee. Id. 

6. Although the unpaid balance recited as existing, afterwards 
assumed a different shape, a new note being given therefor to a dif- 
ferent party, yet the rule is well settled that the lien and the notice 
thereof are unaffected by the change. Robertson v. Guerin, 317. 

7. Where the facts relied on as creating the lien are disputed, and 
there is evidence from which the lien may be found, this court will 
not reverse. Cushman vy. Flanagan, 389. 

8. Where a mortgage for the payment of the purchase-money for 
land is executed simultaneously with the deed by which it is con- 
veyed, the vendor has, until the purchase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into 
possession after the vendee has made default, he cannot be turned 
out by an action of trespass to try title, although the purchase- 
money, as a debt, be barred by the statutes of limitation. Burgess 
v. Millican, 397. 

9. In such case the fee will remain in the vendor, and the sale 
be conditional upon the performance of the contract by the vendee, 
Id. 

10. The same rule applies to an administrator’s sale. Id. 

11. See case where deed from heirs conveyed a title as against a 
purchaser at a sale by the administrator, and non-payment by such 
purchaser. Id. 

12. A vendor holding a mortgage on the land sold to secure the 
purchase - money, on default by the vendee, and no reason for such 
default, is entitled to possession of the land, and to maintain an 
action to quiet his possession and to remove the cloud from his title 
by such sale. Id. 


VENDOR'S LIEN. 
HOMESTEAD, 4. PLEADING, 9. 
JUDGMENT, 6. VENDOR AND VENDEE, 1, 2, 3, 7. 


VENUE. 

1. The act of the 14th Legislature, chap. 31, taking effect March 
21, 1874, prescribes the rule as to venue, and which is the law, as 
follows: ‘*‘ Hereafter any public or private corporation, including 
railroad companies, * * * may be sued in any court in this State 
having jurisdiction of the subject-matter, and in any county where 
the cause of action, or any part thereof, accrued.’’ Houston and 
Texas Central R. R. Co. v. Graves, 181. 

2. Said act applied to an action pending when enacted; the plain- 
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VENUE—continued. 
tiff, by amendment subsequent to its enactment, having set up facts 


VERDICT. 


VOID AND VOIDABLE. 


WAIVER. 






coming within its provisions. Jd. 


DAMAGES, 4, 5. 

PRACTICE, 9. 

1. The verdict of a jury should be construed liberally, and so that 
it may rather stand than fall. Patterson vy. Allen, 23. 

2. In response to issues, whether an indebtedness existed and 
whether it was secured by a vendor’s lien, a jury returned a ver- 
dict : ‘** We, the jury, find that the plaintiffs shall recover from 
defendants the sum of five hundred and fifty-two dollars, * * * 
We also find that the entire tract of land sold * * * be and is 
hereby subject to the payment of this debt:*’? Held, That such ver- 
dict was sufficient. Id. 

3. Facts held insufficient to sustain a verdict. Murchison vy. War- 
ren, 27. 

4, A failure to ask proper instructions as to a mode of computing 
the amount of the liability of the defendants, will not estop them 
from complaint against an excessive verdict. Id, 

5. A verdict upon a note payable in gold and not so finding is 
error. Jrvin vy. Garner, 48. 

6. A verdict ascertaining the principal, rate of interest, and date 
of a note, is sufficiently certain as a verdict for the amount. Jd. 

7. See verdict held sufficient. Houston and Great Northern R. R. 
Co. v. Parker, 331. 


DEED, 4. JUDGMENT, 6, 
FORECLOSURE, 1. PARTIES, 4. 


DEED, 5. 

PLEADING, 16, 17. 

1. Whether the lien has been waived or not, is one of intention, 
to be ascertained from the facts and circumstances of each particu- 
lar case. Irvin vy. Garner, 48. 

2. The vendor’s lien is not waived (1) by the substitution of a 
third person for the original vendor as payee of the note given for 
the purchase-money ; (2) nor by the subsequent execution of a new 
note, with accrued interest, for the original one; (3) nor by taking 
a deed of trust upon the same land to secure the purchase-money 
note. Id. 

3. ‘he personal privilege of being sued in some other county is 
waived by answer to the merits. Life Insurance Co. v. Ray, 511. 

4, Objections to the introduction of testimony not made in the 
court below, will not be heard in the appellate court. Id. 










































































































WARRANTY. 
PARTIES, 1. 


WEIGHT OF EVIDENCE. 
See instructions held not objectionable as charging upon the 
weight of evidence. Murchison vy. Warren, 27. 


WILL. 

CONVEYANCE, 2. 

1. The privilege of bringing suit to set aside a will, on the ground 
of fraud or forgery, at any time within two vears after the discovery 
of such forgery or fraud, does not extend to a mere donee of an 
heir. Such donee is not a ‘*person interested in the estate,”’ as 
defined by the statute. (Paschal’s Dig., arts. 5542-5544.) Ransome 
v. Bearden, 119. 

2. An heir bringing suit to set aside a will for forgery, after four 
years from its probate, the heir laboring under no disability of cov- 
erture, minority, &c., and alleging discovery of such forgery within 
two years before suit was brought, must specify acts of diligence on 
his part, or acts of fraud by defendant in the concealment of the 
facts; and the pleadings must show that it was not the fault or neg- 
ligence of plaintiff that the discovery was not sooner made. Id, 

3. The statute (Paschal’s Dig., art. 5543) does not excuse suit 
when, by use of reasonable diligence, the facts constituting the 
fraud, &c., could have been discovered. Id. 

4. The petition must set out the facts relied on to show that, by 
use of ordinary diligence, the fraud, &c., could not have been discov- 
ered; so that the court may determine whether they justify and sup- 
port such conclusion. The mere allegation that the facts could not 
have been discovered, &c., is insufficient. Id. 

5. See allegations held insufficient to excuse suit by an heir, 
brought after four years from the probate of a will, to set it aside, 
on the ground of having discovered the forgery of the will within 
two years before suit was brought. Id. 

6. A joint and mutual will, made by husband and wife, may law- 
fully be executed. The separate acknowledgment of the wife is not 
necessary to its validity. If duly probated, its validity is conclusive 
against a collateral attack. March v. Huyter, 243. 

7. A devisee takes under the terms of the will. The object of 
the probate, is to establish its existence and genuineness. Jd. 

8. A purchaser in good faith of land from a legatee, under a will 
duly admitted to probate, is not affected by proceedings subsequently 
instituted and resulting in annulling the will as a forgery. Steele v. 
Renn, 467. 

9. To the proceedings admitting the will to probate all are parties 
to the extent that they must take notice and are bound by it until 
set aside. flence a holder under a forged will duly probated differs 
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WILL—continued. 


from a holder under a forged deed, and may hold unaffected by 
the subsequent attacks upon the validity of the will. Jd. 


WITNESS. 
EVIDENCE. 


WRIT OF ERROR. 
PROBATE MATTERS, 5. — 


WRIT OF POSSESSION. 
Eaqurry, 1, 2. 














